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IN THE 


Supreme Court of the United States. 
No. 1407—-OCTOBER TERM, 1890. 


EAST TENNESSEE, VIRGINIA & GEORGIA RAILWAY 
COMPANY, Plaintiff in Error 


JOSEPH E. FRAZIER, et als., Defendants. 


Writ of Error to the Supreme Court of the State 
of Tennessee. 


ON MOTION TO DISMISS OR AFFIRM. 


BRIEF FOR DEFENDANTS. 


HENRY H. INGERSOLL, 


(ir ¢ vunsel. 


IN THE, 


Supreme Court of the United States, 


OCTOBER TERM, I890. 


EAST TENNESSEE, VIRGINIA «& 
(GEORGIA RAILWAY COMPANY, 
Plaintiff, an bi 
Vs. 


JOSEPH Kk. FRAZIER, et al. 


ERROR TO THE SUPREME CowURT OF THE STATE OF TENNESSEE. 


On Motion to Dismiss or Affirm. 


BRIEF FOR DEFENDANTS. 


No Federal Question—-Matter of Fact—Construction of 
State Statute. 


in argument in the State Supreme ( ourt, plaintifll, in error, con- 
tended 
‘rr a charter of 1847, authorizing a construction 
, its predecessor had a vested right in ISS! to make the 
mortgage, by foreclosure of which plaintiff had obtained title to the 
predecessor's railroad property ; 
2nd That an Act of 1877, authorizing the making of said mort- 
yage of ISSI, but postponing the mortgagee to judgment-creditors, 
impaired the obligation of said contractual charter-right to mort- 
yaye. by thus postponing the mortgage lien to the lien of judgment- 
creditors, like defendants, and was, therefore, repugnant to the 
Constitution of the United States—thus raising the only Federal 


question in the case. 


The State Court decided : 
|. That plaintiff's predecessor did have the contractual charter- 
right to execute a mortgage of the kind authorized in charter, to-wit: 
a mortgage to raise money to complete and equip its road ; 

2. That the mortgage of 1881, twenty-five years after the road 
was completed and in full operation, was not, as matter of fact, 
the mortgage authorized by its charter, but one authorized by the 
Act of 1877; 

5. That, therefore, the Act of 1877 did not impair the charter- 
right of plaintiff's predecessor, and was not repugnant to the 
Constitution of the United States. 


Defendants say there is no Federal question in the case—or, if 
one, it is too frivolous fur argument. 


STATEMENT OF CASE. 


This was a bill in Chancery Court of Tennessee by judg- 
ment-creditors, against an insolvent railroad corporation 
(East Tennessee, Virginia & Georgia Railroad Company ) 


and plaintiff in error, its successor by purchase at mort- 


gage-sale of its franchises and property, asserting priority 


of their judgments over the mortgage. 


4 
The contention was over the validity of the mortgage g 
under which plaintiff in error claims title, and of the statute 4 , 
which gave defendants’ judgments priority. hb 
Following are the material facts relative to the contention 
now before this court: r 
In 1847 the State of Tennessee granted charter of incor- i id 


poration to the East Tennessee & Virginia Railroad Com- 
pany, in which power was given to mortgage property and 


franchises for the purpose of completing and equipping its 


road. In 1869 the Company was consolidated with the 
East Tennessee & Georgia Railroad Company, under the 


name of East Tennessee, Virginia & Georgia Railroad 


Company. 


In 1877 such consolidated companies were empowered by) 


State statute to issue bonds and make mortgage to secure 


‘ 


same, provided that no such mortgage should have priority wd 


over judgment-creditors. In 1881 said consolidated East 
Tennessee, Virginia & Georgia Railroad Company made the 


mortgage, which in 1886 was foreclosed by sale; and plain- 


tiff in error, East Tennessee, Virginia & Georgia Railway 


Company, as purchaser, succeeded to its namesake’s fran- 


chises and property. 


After the foreclosure-sale and purchase of said property 


and franchises by plaintiff in error, these defendants filed 


this Creditor’s Bill to subject said property of said Railroad 


Company, in the hands of said Railway Company, to the 


satisfaction of their judgments, preferred to said mortgage 


by said Act of 1877. This was resisted by the purchaser 


i} » Railway Company on various grounds, set forth in its 
~ - answer, but raising no Federal question. 


Defendants prevailed in the Chancery Court, and also in 
the State Supreme Court, to which plaintiff in crror appealed 
the cause; and upon the final decree of that court, this writ 
ot error is prosecuted. 


Such is the case in brief, as will more fully and at large 


appear from the pleadings and decrees in said State courts, 
and also from said Railway Company’s assignment of 
Errors and Brief in the State Supreme Court, and the 
ie opinion of said court (88 Tenn. Rept., p. 158), all of which 
are printed as an Appendix to this Brief, and show plainly 
and fully all matters drawn in question and decided in said 


State Supreme Court. 


IN THE 
Supreme Court of the United States, 


OCTOBER TERM, |890. 


EAST TENNESSEE, VIRGINIA & 
GEORGIA RAILWAY COMPANY, 


Plaintiff, aT, Krror. No. 140),. 


Vs. 


JOSEPH E. FRAZIER, et al. 


ERROR TO THE SUPREME Court or TENNESSEE. 


MOTION. 


Come now the defendant, Joseph E. Frazier, and all the 
other defendants in this cause, by their counsel, Henry H. 
[ngersoll, and move the court to dismiss the writ of error 
sued out in this case upon the decree of the Supreme 
Court of the State of Tennessee, for want of jurisdiction in 
this court to hear and determine the same : 

And said defendants also move the court to aftirm the 
decree in this cause, on the ground that, although the 
record may show that this court has jurisdiction, it is 
manifest that the writ was taken for delay only. and that 
the question on which the jurisdiction depends is so frivol- 
ous as not to need further argument. 

Henry H. INGERSOLL, 
OF Counsel for Defendants. 


BRIEF 
I. 


There is no Federal Question in this Case. 


None was suggested in the pleadings or even hinted at in 
the decrees of the Chancery Court. (See Appendix to 
Brief, pp. 14-20; 23-6; 29-34. ) 

None was raised by plaintiff in error in its assignment of 
errors, made in the Supreme Court of Tennessee, to the 
decree of the Chancery Court. (See App., pp. 54-41.) 

None appears in the final decree of the State Supreme 
Court, affirming the Chancellor’s decree. (See App., pp. 
42-3.) 

Not till the cause had been finally heard and determined 
in the Chancery Court, and on appeal in the Supreme Court 
a final decree of affirmance had been pronounced, does the 
record show an effort to introduce into the cause a Federal 
question. 

The Supplemental Decree, containing the only evidence 
of this effort, or any allusion to a Federal question is as 
follows: (See App. p. 45.) 

“In this cause on application of appellant, East Ten- 
“nessee, Virginia & Georgia Railway Company, it is 
“ordered that the decree entered on a former day be mod- 
“ified as follows, this being added to and made part of 
“former decree: “Upon the argument of this cause it 
“was insisted that under the charter of the East Tennessee, 
“ Virginia & Georgia Railroad Company there was power 
“and authority to make the mortgage of 1881, and that by 
“the subsequent legislation of this State this‘charter power 
“could not be limited or affected in any way, in that the 
‘charter was a contract that could not be affected by sub- 
“sequent legislation, the Court decreeing that the charter 
‘“nower was limited to the execution of a mortgage to 
“secure bonds issued to complete and put in operation the 


{) 


“line of railway contemplated by the charter of 1847 to the 
“East Tennessee, Virginia & Georgia Railroad Company, 
‘‘and that, it not being alleged in the pleadings or shown in 
“proof that the morigages of 1881 were executed for bonds 
‘issued to complete said road or put it in operation, or in 
“renewal of such bonds, that it would not therefore pre- 
‘sume these bonds to have been issued under the limited 
“authority of the charter; and that the Act of 1877 did not 
“therefore impair the contract contained in said charter, 
“and was valid and not obnoxious to the Constitution of 
“this State, or that of the United States.” 

This is the sole ground of alleged jurisdiction of this 
Court over this cause appearing in the record. 

Plaintiff in error asks this Court to reverse the decree of 
Supreme Court of Tennessee on the ground solely that a 
State law (Act of 1877) impaired the contractual charter 
right ( Act of 1847) of its predecessor, Kast Tennessee, 
Virginia & Georgia Railroad Company to execute a certain 
mortgage in 1881, the validity of which law was, in ar- 
gument for plaintiff in error, drawn in question in said 
State Court on the ground of its being repugnant to the 
Constitution of the United States, Art. I., Sec. 10, and the 
decision was in favor of its validity, viz: that said Act of 
1877 was not in violation of said provision of the Federal 
Constitution. There is no color for contention for any 
other Federal question in the case; and this one is colorable 
only. 

The pivotal question in the case was the relative priority 
of the title of plaintiff in error as purchaser under fore- 
closure of said mortgage of ISS81, and defendant’s judg- 
ments against the mortgagor Railroad Company. 

Defendants did rely for priority upon said Act of 1877, 
which contained a provision that no railroad mortgage ex- 
ecuted under it should be valid and binding against such 
judgments as defendants’. Plaintiff in error did insist “that 
“under the charter of the East Tennessee, Virginia «& 
“Georgia Railroad Company there was power and authority 
“to make the mortgage of 1881; and that by the sub- 


“sequent legislation of the State this charter power could 
“not be limited or affected in any way, in that the charter 
“was a contract that could not be affected by subsequent 
“ legislation.” 

jut even this Supplemental Decree does not recite that 
plaintiff in error insisted that any particular State law 
had impaired its charter-power; it can only be inferred 
from the decision of the Court that it was the Act of 1877. 

The Court did decide the case and did decree in favor 
of defendants and against plaintiff in error. 

But the Court did not decide, either that the asserted 
charter right to mortgage was not contractual; nor that the 
State might by subsequent legislation impair the obligation 
of the contract, but obviously rather to the contrary ,— 
conceding to plaintiff in error the soundness of the consti- 
tutional contention of its counsel. 

The decision adverse to plaintiff in error was distinctly 
placed by the Court upon other grounds, foreign to the con- 
stitutional contention and to any Fedral question, and in- 
voking only principles of general or State law, as plainly 
expressed in said supplemental decree, ent red at request of 
plaintiff in error, so as to give color for this writ of error: 
“The Court, decreeing that the charter power was limited, 
ah * would not presume these bonds to have been 
issued under the limited authority of the charter; and 
“that the Ae? of STi did not therefor impatr the contract 
‘contained in said charter, and was valid.” 

In fine: Plaintiff in error contended that the Act of 1877 
impaired the obligation of the charter right of the Railroad 
Company to. execute the mortgages of 1881, under which it 
claimed title and priority over defendants. 

The State Court decided, as matter of fact, that the 
mortgages of 1881 were not executed under charter-right 
and power, but under power conferred by the very Act of 
1877, impeached by plaintiff in error as unconstitutional ; 
and that therefore no vested right of plaintiff in error, as 
purchaser under said mortgage of 1881, was impaired by the 


Act of 1877. 


Thus construing a State law the State Court declared 
that plaintiff in error, a State corporation, did not have the 
vested right which it contended had been impaired by sub- 
sequent legislation; and that therefore the State statute did 
not (could not) impair it; and therefore the statute was 
valid. 

Though a Federal question was raised and presented 
in argument to the State Court, it was not decided, nor was 
decision thereof necessary to the decree. Though the State 
statute was declared valid, this declaration was a mere ab- 
straction ; it did not affect plaintiff’s right. Having decided 
that the charter did not give the particular mortgage-right 
contended for, and that, in fact, the mortgage was made 
under the Act of 1877, the question whether this right had 
been impaired by the Act of 1877 was coram non judice. 
In short: this is not “a decree in the Court of a State 
“where is drawn in question the validity of a statute of the 
“State on the ground of its being repugnant to the Consti- 
“tution of the United States.” 

Commercial Bank vs. Buckingham, 5 How. 341. 
Beatty vs. Benton, 135 U. 8. 244. 


The decree of the State Supreme Court is therefore final 
and not subject to review or reversal in this Court. 
Atty. Gen’l vs. Fed. St. Meeting House, 1 Black 262. 
Robinson vs. Coulter, 16 How. 106. 
Kennebeck R. R. vs. Portland R. R.,14 Wall. 23. 
Smith vs. Adsit, 16 Wall. 185. 
Murdock vs. Memphis, 20 Wall. 590. 
Bolling vs. Lersner, 91 U.S. 594. 
Crossley vs. New Orleans, 108 U.S. 105. 
Susq. Boom Co vs. West. Br. Boom Co., 110 U. 8. 57. 
Chouteau vs. Gibson, 111 U.S. 200. 
Adams Co. vs. Burlington R. Co., 112 U. 8. 128. 
De Saussure vs. Gaillard 127 U.S. 216. 
Hopkins vs. McLure, 133 U. 8. 380. 
Blount vs. Walker, 134 U. 8. 607. 


) 
I. 


But if this Court has jurisdiction the writ is for delay 
only, and the Federal question is so frivolous 


as not to need further argument. 


Did the Act of 1877 impair the charter-right to make the 
mortgage of ISS1? 

Surely not unless the charter gave the right to make this 
mortgage. 

Did the charter give that right ? 

Plaintiff in error did not so allege in its answer in the 
Chancery Court. And after adverse decree therein and 
appeal therefrom to the Suprem? Court, it did not in its 
assignment of errors and brief filed therein (See App. 
pp. 34-40), claim such a right. 

(Endow't Ass'n vs. Kansas, 120 U.S. 108.) 

And when, upon argument in the Supreme Court, it did 
insist upon this charter-right the Supreme Court decreed, 
(See App. pp. 43) “that the charter power was limited to 
“the execution of a mortgage to secure bonds issued to 
“complete and put in operation the line of railway contem- 
“plated by the charter of 1847 to the East Tennessee, Vir- 
“ginia & Georgia Railroad Company ; and that it not being 
“alleged in the pleadings or shown in the proof that the 
“mortgages of 1881 were executed for bonds issued to com- 
“plete said road or put it in operation, or in renewal of 
“such bonds, that it would not therefore presume these - 
“bonds to have been issued under the limited authority of 
“the charter, and that the Act of 1877 did not therefore im- 
“ pair the contract contained in said charter, and was valid 
“and not obnoxious to the Constitution of this State or 
“that of the United States.” 

But if the failure of plaintiff in error to claim this right 
and the inability of the State Court to see it, is not enough ; 
and its decision of this question of fact is not conclusive, 
but this Court may review that decision to see whether this 
particular mortgage was made under charter-power, then to 


ph x, ¥, 7 ‘ ae i gin 5.52 RL Gee Cae ae a ’ 
seh he any ae eS ee a eye 3 ge hala 


ele i, OF 
ag tee 


10) 


aid the Court in that review, the XV Section of said charter, 
the only one relied on for mortgage-power is here to the 
Court shown, together with the opinion of the State Court 
thereon : 

( Areiger VS. Shelby B & Co. 120 Uv. BS. DB) 

“Sec. 15. The said Company may at any time dncrease 
” its capital fod sium su thier nt to comple te the said road, and 
“to stock it with everything necessary to give it full opera- 
“tion, and effect, either by opening books for new stock, or 
- by selling new stock or by horrou ing money on the credit of 


‘the Company, and On the mortqade of its charte a and works : 


a 


‘and the manner in which the same shall be done in 


° 


‘either case shall be prescribed by the stockholders at a 
‘general meeting. And any State. or any citizen, corpora- 
“tion or company, of this or any other State or country, 
‘may subscribe for and hold stock in said Company, with 
“all the rights, and subject to all the liabilities of any other 
“stockholder.” (See App. p. 6—Acts 1847-8, p. 198.) 

Construing this charter, the supreme Court of Tennessee 
declares: (See App., pp. 6-7.) 

‘ The power here conferred is limited to one purpose, that 
of completing its road, and equipping it with everything nec- 
essary to give it “ full operation.” This road was completed 
and in full operation for perhaps twenty-five years before 
the execution of the mortgages in question ; and it is nowhere 
pretended in the pleadings or proof that either of these mort- 
gages were executed for the purpose of completing or put- 
ting into “full operation,” the line of road contemplated 
and authorized by the charter of the old corporation of the 
Kk. T. & V. RR. R. The power of a railway corporation to 
execute a mortgage of its franchises, or of corporate prop- 
erty, essential to its operation, must, by the great weight of 
authority, be expressly conferredé Such a power is gener- 
ally implied where the corporation is one strictly private, as 
a factory or mill. The reason for the distinction is found 
in the nature of the obligations and duties imposed upon a 
corporation, in many respects a public corporation. Sucha 


corporation can not without express authority abdicate 


lI 


the functions and duties imposed for public purposes by 
either a sale or lease. For the same reason, it may not 
make a mortgage: for a foreclosure would bring about a 
sale and abandonment of its powers and responsibilities. 
Jones on Railroad Securities, Sec. 1 to 10 ine. Mallory v. 
Oil Works, 86 Tenn., 603. Thomas v. Railroad Comp., 101 
is Me 

‘* We are of the opinion that the limited power conferred 
in the charter was not sufficient to authorize the issuance of 
bonds and execution of a mortgage tor any other purpose 
than that of completing and equipping the original lines 
contemplated and authorized by the charter; and that 
mortgages executed more than twenty-five years after the 
completion and equipment of the line of the road author- 
ized by the original charter, and not purporting or shown 
to be for any such purpose, or to secure renewal of bonds 
originally issued for such purpose, wil! not be presumed, in 
the absence of proof or allegation, to have been executed 
for the purpose named in such charter.” 

Moreover, the Act of 1877, preferring judgment-creditors 
for materials furnished, work and labor done and damages 
tO persons and property, to mortgagees under railroad 
mortgages thereafter to be executed, was but the proper 
exercise by the State of its inalienable police power, to 
which all citizens are subject, and nota deprivation of the 
charter-right of the Railroad Company to mortgage its 
property. 

R. FF. d& P. R. R. Co. vs. Richmond, 6 U.8., 921. 
Prov. Inst. vs. Jersey City, 115 U.S., 506. 
Mugler vs. Kansas, 125 U.8., 625 

The Act did not deprive or destroy, but only regulated. 
And plaintiff in error, claiming under a mortgage made and 
accepted in 1881, in pursuance of said Act of 1877, is in no 
plight to make constitutional objection to its operation, 
even if there had been a charter-right to make this mort- 
gage, under which it claims title. 

But there was no charter-right to make this mortgage. It 
was made under the Act of 1877, regulating the exercise of 
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mortgage-power by railroads. Neither in pleading or proof 
did plaintiff otherwise assert, but relied entirely upon other 
defenses. Obviously this claim to Federal protection set 
up in extremis is colorable and for delay only. 

Wherefore defendants respectfully submit that their mo- 
tion should be allowed, and either a dismissal or an aflirm- 
ance ordered by the Court. 

HENRY H. INGERSOLL, 


(ji (‘ounsel for De fendants. 


APPENDIX. 


IN SUPREME COURT OF TENNESSEE. 
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Sometime prior to LS6O there existed two separate rail- 
road corporations, one known as the Kast Tennessee & Vir- 
ginia Railroad Company, and the other as the East Tennes- 
see & Georgia Railroad Company. Each owned and was 
operating an independent line of railway, under charters 
granted by this State. Under the Internal Improvement 
Acts of 1851-2, State bonds to a large amount were loaned 
to each Company, and thus each became largely indebted to 
the State. By an Act passed February 25th, 1869, railroad 
companies so indebted were permitted to consolidate and 
adopt the name and charter ot elther ot the consolidating 
companies. Under this Act these two corporations consol- 
idated, adopting the name and charter of the East Tennes- 
see & Virginia Railroad. Subsequently, by an Act passed 
December 17, 1869, this consolidation was recognized, and 
the Hamme of the consolidated COMpany changed to Kast 
Tennessee, Virginia & Georgia Railroad Company. On 
June 15, 1881, this consolidated company executed to the 
ee ntral Trust Company ot New York “ui mortgage to secure 
un issue of Twenty-two Millions of its bonds. This mort 
gage was known and described as its “Consolidated First 
Mortgage,” and all the corporate property and franchises of 
the consolidated company, including certain other roads 
either purchased or built after the consolidation abov 
eferred to, were included therein 

On the same day another mortgage, known as the “Tneome 
Mortvage,”” was executed to the same Trustee, to secure Six- 
teen and one-half millions of bonds known as its “Six per 
cent. Income and Mortgage bonds.” All the corporate 
Company were conveyed 


property and franchises of tle 
Mort- 


herein. subiect. however. to the “ Consolidated First 
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gage,” and in addition the income of the road was pledged. 
Default having been made in the payment of interest upon 
the bonds thus secured, such proceedings were had in the 
United States Circuit Court for the Eastern Division of Ten- 
nessee, as resulted in the sale of the mortgaged property 
and franchises. The purchasers at the sale were a commit- 
tee of the holders of the bonds duly authorized to purchase 
as trustees for the creditors. This committee bid in the 
entire property for the sum of Ten Millions of Dollars. Of 
this sum One Hundred Thousand Dollars were paid in cash, 
the remainder of the bid being paid in bonds of the Com- 
pany under a scheme agreed upon by the holders of 
bonds. The title was by deed and decree conveved to the 
purchasers. Subsequently these purchasers, by virtue of an 
Act passed March 12, 1877. “ organized as a corporation and 
adopted the name of the Kast Tennessee, Virginia & Geor- 
gia Railway Company.” 

After this reorganization the purchased roads were regu- 
larly conveyed to the new organization by the persons in 
whom the legal title stood, for the nominal consideration of 
Ten Dollers 

This foreclosure sale occurred May 25, 1586, and the other 
proceedings shortly after and during the same year. 

Complainant, claiming to be a creditor of the old and in- 
solvent corporation, files this bill under the provisions of 
Sections 1497-6. 4168. 4294—5 of Code The old corpor- 
ation, as well as the new, are the partics defendant. The 
bill is filed upon the theory that under the law of this State 
at the time the foreclosed mortgages were executed, regulat- 
ing the execution of mortgages bv railroads in this State, 
that the Kast Tennessee, Virginia « Georgia Railroad Com- 
pany had no power to make a mortgage of its property in 
this State, which should be valid against judgments for 
timber furnished, or work and labor done, or for injuries to 
persons or property incurred in the operation of the road in 
this State; and that the property of the insolvent and 
debtor corporation in the hands of the reorganized corpora- 
tion, is subject to the demands of all such creditors, the 
purchasers thereof having no other or higher title than the 
mortgagees had. 

The bill is filed under Sections 4204-5 and 5431 as a cred- 
itors bill to reach and subject assets of an insolvent corpo- 
ration, and apply them equally to all creditors of the pre- 
ferred class. “A large number of creditors having judgments 
unsatisfied, for injuries sustained in the operation of the old 
road, or work and labor or timber furnished, have come in 
by petition and been allowed by interlocutory order to be- 
come co-complainants in the original bill. 

The learned Chancellor, upon the whole case, decreed as 
follows: 

1. That complainant was a creditor, and as such was en- 
titled to judgment and decree against the E. T., V.& G.R. R. 
Co.; and that his claim was for injuries sustained in the 


operation of said railway in this State after the execution of 
the foreclosed mortgages and while the road was being 
operated by the mortgagors. 

2. That the E. T.. V.& G. R. R. Co. was an insolvent 
corporation, and that since June, 1886, it had parted with all 
of its property and franchises and had ceased to perform its 
functions as a common carrier, and that c ompl uunants have 
no means at law of obtaining satisfaction of their several 
demands, unless they may compel satisfaction from the 
property of said corporation in the hands of the new organ- 
ization. 

3. That the mortgages of June, 1881, under which the 
new Company claims title, were subject to the provisions of 
the Act of March 24, 1877, by which Act said Company was 
prohibited from making any mortgage or creating any lien 
superior to claims of the class to which complainants 
belong. 

i. That the East Tennessee, Virginia & Georgia Railway 

Company is not an innocent purchaser. 
5. That a receiver should be appointe <i and empowered 
to take possession and sella sufficiency of the property of 
the insolvent debtor corporation, owne d by it at the date of 
the foreclosure sale, and situated in this State, and now in 
‘the possession of the reorganized company, to satisfy the 
several judgme nts determined in this case to be entitled to 
priority over the mortg ages of June, 1881 

from this decree, the East Tennessee, Virginia & Geor- 
gia Railway Company have appealed and assigned errors 
upon each of the several matters so decreed. 

The original complainant, Frazier, has likewise appealed 
from so much of the decree of the Chancellor as held that 
his claim should be abated by the sum of $1,491.00. 

We will first dispose of the first assignment of errors 
tiled by the Railway Company, which challenges the charac- 
ter of Frazier’s claim, and insists that it is neither for dam- 
ages to his person, or for work and labor, but for a breach 
of contract. and that therefore he is not a creditor of the 
class entitled to invoke the provisions of the Act of 1877. 

Frazier, in January, 1883, was an engineer in the service 
of the old corporation and was badly injured by the over- 
turning of an engine. 

On the 9th of August thereafter he entered into a contract 
with the company for the settlement of his claim for dam- 
ages thus sustained. This contract is too lengthy to here 
set out. Its substance and legal effect was, that the com- 
pany on its part agreed to pay him the sum of $90.00 per 
month for five years. He, on his part, agreed to do such 
work in the shops of the company as he should be called 
upon to do and which he might be p yhysically able to do. 
If any question should arise as to his ability to do the work. 
then it wus agreed th: at Dr. De ade ric ‘k shoul settle such 
question, and if he should decide that complainant was able 
to do the work required then his payments should be abated 
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for the time so lost. The contract further provides that all 
his medical bills should be paid by the company, and that 
the sum of $1,800 should be paid to him as an advance pavy- 
ment upon the contract. 

In consideration of the foregoing Frazier released the 
company from all liability for any damage he might other- 
wise recover. For several months he was regularly paid the 
agreed sum of $90.00 per month. But when the road passed 
into the hands of a receiver he was notified that his name 
had been dropped from their pay-rolls. Thereafter he was 
paid nothing more. Neither before or after this action of 
the Receiver was he ever called upon or required to render 
any service. During the time he was paid, he was utterly 
unable to render any service, and for the greater part of the 
remainder of the period covered by the contract he contin- 
ued to labor under disabilities so serious as to have made it 
physically impossible that he should render any service in 
the shops of the company. After his payments were stop- 
ped it is shown that for a part of the time he engaged him- 
self in the management of a small family grocery, and that 
the service, he was able to render was such as could probably 
have been procured at $35.00 per month. 

The Chancellor was of opinion that his monthly claim 
should have been abated to the extent that he had been able 
to make earnings in this avocation, and accordingly he 
abated the gross sum due by $1,491. Weare of opinion that 
the sum agreed to be paid complainant under this contract 
was in liquidation of his claim and right of action for per- 
sonal injuries. The agreement that he should, if able, ren- 
der service in their shops, if called upon, was a mere inci 
dent of the settlement, and the sums agreed to be paid him 
are not for work and labor, but as agreed payments in liqui- 
dation of damages to be reduced by the value to them of 
his services to them in their shops, if be should ever be 
called upon to so labor and should be physically able. This 
demand is therefore one for personal injuries. We think it 
was error to abate his claim by the value of his labor in his 
own store. He was never called upon to perform any labor 
for defendant and was unable if he had been to have ren 
dered service in their shops lor any considerable part of the 
time. He was under no obligation whatever to remain idle. 
If there was work of a kind which he could do, he was 
clearly entitled to its fruits, as it was not earned at the loss 
of time to defendant. His time and labor belonged to him 
self, unless he was able to work in their shops and wrong- 
fully refused to so work when called. ‘To save himself and 
family from want he was compelled in pain and suffering to 
engage in the little business he undertook. If defendant 
had kept its contract with him he would not perhaps have 
been driven to the necessity he was. It doés not lie in the 
mouth of the defendant to sav under:these circumstance: 
that it was entitled to his time. 

The assignment of error as to this matter is sustained and 
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judgment will go for the full amount of the monthly pay- 
ments In arrears. 

We now come to the principal question which involves 
the right of complainants as judgment creditors, the judg- 
ments being mainly for personal injuries sustained in the 
operation of the road in this State, to satisfaction out of the 
property of the old corporation in the possession and 
ownership of the Kast Tennessee, Virginia & Georgia Rail- 
way Company. 

We have already stated the title of this company. It is 
most manifest that the defense of innocent purchasers with- 
out notice cannot be sustained. They must stand or fall 
upon their title as mortgagees. The proceedings in the fore- 
closure suit are not plead or relied upon in bar of the claim 
now presented, though a demurrer as well as the answer in- 
terpose the defense that the remedy of complainants was 
against the purchase money. There are two answers to this. 
The purchase money was never paid, save in bonds, except 
a comparatively small sum necessary to pay costs and 
counsel fees. Second, the foreclosure proceedings do not 
undertake to clear the title of the property sold, and no 
steps seem to have been taken to bring creditors of the class 
represented by complainants before the Court. If, there- 
fore, the mortgages, under which the reorganized company 
acquired title were invalid as to the judgments of complain- 
ants, we see no difficulty in a court of equity following the 
property and subjecting it to the hands of any but innocent 
purchasers, to the satisfaction of their prior liabilities. Any 
liens placed upon the property by the new company are not 
affected by any decree in this cause in as much as the hold- 
ers are not parties and are therefore not included. We 
only decide that the corporation is not an innocent purch- 
aser, and its assignment of errors to this effect is not well 
taken. 

The claim of priority in favor of judgments of complain- 
ants is rested in the bill upon a provision in the Act of 
March 24, 1877, in the following words : 

“And provided further, that no Railroad Company shall 
have power under this act or an of the laws of this State. 
Lo cive or create any mortgage or other kind of hen on its 
railway property in this State, which shall be valid and 
binding against judgments and decrees and executions there- 
from, for timbers furnished and work and labor done on, or 
for damages done to persons and property in the operation 
of its railroad in this State.’ 

The Railway Company interposes a number of objections 
going both to the applicability and constitutionality of this 
provision, to the mortgages under which they claim title. 
The first is, that under the charter of the old company. it 
had power to mortgage, and that this general power conter- 
red in their charter is a contractual right which could not 
be affected by any subsequent legislation limiting the power 
conferred. The charter has not been made a part of the 
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transcript, and it is insisted by complainants that it is not 
such an enactment, being a special charter, as entitles us to 
take judicial notice of its terms. This charter is not a mere 
private Act. It was granted in 1847, and is published as a 
public Act, with the other public Acts of that session. Acts 
of 1847-8, p. 195. It has has been since more than once 
referred to in other public Acts. Such an Act is entitled to 
judicial notice. Perry vs. N. O. R. R., 55 Ala., 415. Hill & 


Brown. 5S N. H.. 93. Wharton on Evidence, Sec. 294. 


The 15th section of the charter granted to the East Ten- 
nessee & Virginia Railroad is the only section relied upon 
as contuining the grant of power to issue bonds and mort- 
gage its property. This section is as follows: 

“Src. 15. The said Company may at any time increase its 
capital to a sum sufficient to complete the said road, and to 
stock it with everything necessary to give it full operation, 
and effect either by opening books for new stock, or by selling 
new stock, or by borrowing money on the credit of the company, 
and on the mortgage of ita charter and works; and the man- 
ner in which the same shall be done and in either case shall 
be prescribed by the stockholders at a general meeting. 
And any State, or anv citizen, corporation or company of 
of this or any other State or country may subscribe for 
and hold stock in said Company, with all the rights, and 
subject to all the liabilities of any other stockholder.” 

The power here conferred is limited to one purpose, that 
of completing its road and equipping it with everything neces- 
sary to give it “full operation.” This old road was com- 
pleted and in full operation for perhaps twenty-five vears 
before the execution of the mortgages in question, and it is 
no where pretended in the pleadings or proof that either of 
these mortgages were executed for the purpose of complet- 
ing or putting into “full operation” the line of road con- 
templated and authorized by the charter of the old corpora- 
tion of the E. T. & V. R. R. The power of a railway corpo 
ration to execute a mortgage of its franchises, or of corpo- 
rate property, essential to its operation, must, by the great 
weight of authority, be expressly conferred. Such a power 
is generally implied where the corporation is one strictly 
private, as a factory or mill. The reason for the distinction 
is found in the nature of the obligation and duties imposed 
upon a corporation in manv respects a public corporation 
Sucha corporation cannot without express aul hority abdicate 
the functions and dut ics Impose c for public pul poses by either 
a sale or a lease. For the same reason, It Mav hol make a 
mortgage, for a foreclosure would bring about a sale and 
abandonment of its powers and responsibilities. Jones on 
Railroad Securities, Sec. 1 to 10, ine. Mallory v. Oil Works. 
86 Tenn. 603. Thomas v. Railroad Comp., 101 U. S., 71. 

We are of the opinion that the limited power conferred in 
the charter was not sufficient to authorize issuance of bonds 
and execution of a mortgage for any other purpose than 
that of completing and equipping the original lines con- 


templated and authorized by the charter; and that the mort- 
gages executed more than twenty-five years after the com- 
pletion and equipment of the line of the road authorized by 
the original charter, and not purporting or shown to be for 
any such purpose, or to secure renewal of bonds originally 
issued for such purpose, will not be presumed in the absence 
of proof or allegations to have been executed for the pur- 
pose named in such charter. 

The next objection is that the proviso in the Act of 1877 
is obnoxious to Sec. 17 Art. Il of the State Constitution, 
which provides that “no bill shall become a law which em- 
braces more than one subject, that subject to be embraced in 
the title.” 

The title of the Act of March 24, 1877, is “ An Act to 
amend the law in relation to the consolidation of rail- 
Ways.” 

The first section amends the Acts of Dec. 12, 1871, and 
March 12, 1875, by e xtending those acts to all railroad cor- 
porations “ now existing or hereafter to be created in this 
State, whether under a general or special law or laws, or by 
virtue of statues of any other State ratified and confirmed 
by the authority of the State of Tennessee.’ 

The second section authorizes any corporation existing or 
hereafter to be created under the laws of this State, or any 
other State, ratified by this, to consolidate itself with any 
other railroad whose lines shall connect with or intersect the 
road of such corporation desiring consolidation. 

The the third section defines the right and powers of the 
consolidated roads. Among other powers conferred upon 
the consolidated companies is that of issuing bonds, and to 
secure same by a mortgage upon its property’ and fran- 
chises. 

Three PrOvisos are included in this third section. The 
first declares that “ nothing in this Act shall be understood 
or construed to give or to transfer or conter upon, any such 
consolidated contpan 4, OF person Ope rating such consolidation oT 
railroads, as provided tor in this Act. OT in (Lite other law of 
this State, any franchise, right or immunity or exemption 
not now granted by the Jaws of this State to the railway 
companies which may form part of such consolidated com- 
pany.” The two following provisos and the concluding ¢ec- 
tions are as follows: 

‘Provided further. That no exem pt ion from taxation under 
the revenue laws of this State, of railroad property, and 
franchise and capital stock thereon, contained in railway 


eh irters or other rs 11] wily law QO] this state, shall he by this 
Act. or an j other law ot this State provid » for such consoll- 
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COMpAaAnv, or the property and the franchises and capital 
stock therein. of such consolidation of railroads, or of the 
property appertaining thereto and used in the ope ration 
thereof: and that the State shall har the power, by ap pro- 
priate legislation, to pre rent unjust descriminations aq ainst, and 
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extortions for, freights and passage over all railroads in this 
State ; and provided further, that no railroad company shall 
have power under this act of any of the laws of this State, 
to give or create any mortgage or other kind of lien on its 
railway property in this State, which shall be valid and 
binding against judgments and decrees and executions 
therefrom, for timbers furnished and work and labor done 
on, or for damages done to persons and property in the oper- 
ation of its railroad in this State. 

Sec. 4. Be it further enacted, that this Act take effect 
from and after its passage, the public welfare requiring it. 

The Act of 1871 amended and extended by the Act under 
consideration, was an Act entitled “ An Act granting certain 
powers to existing railroad corporations.” This Act em- 
powered any existing railroad corporation of this State to 
acquire by purchase or other contract, any other railroad. 
Second: the right to hold, use and operate any road thereto- 
fore purchased or acquired. Third: the right to consoli- 
date with any other connecting or intersecting road. Fourth: 
it gave power to any existing railroad corporation to issu 
bonds for any purpose within scope of its powers, or to meet 
indebtedness already incurred, and power to mortgage its 
property and franchises to secure such bonds. 

By a proviso the Act was declared not to operate so as to 
effect any lien in favor of the State or creditors of such cor- 
porations, and that such consolidation shall not be complete 
until approval of majority of stockholders. By the second 
section, the companies indebted to the State, on account of 
State aid, are excluded from the benefits of this Act until 
they should have paid off such indebtedness, . 

The Act of March 12, 1875, so amended this Act of 1871. 
as to extend it to all consolidations existing under the joint 
legislation of this and another State or States, and compan- 
ies incorporated by another State where roads connect or 
intersect in this or another State. 

Does this Act of 1877 contain more than one subject with 
in the meaning of the constitutional enactment that no 
Act shall become a law which contains more than one sub- 
ject? The leading case in this State construing this clause 
of our constitution is that of Cannon vs. Mathes, 8 Heisk.., 
504. The case arose upon the construction of an Act enti- 
tled “An Act to fix the State tax on property -’ the fourth 
section of which increased the State tax on privileges fifty 
per cent. upon the existing basis. 

Chief Justice Nicholson in delivering the opinion of the 
Court, quoted with approval the view of Judge Cooley as to 
the purpose of the clause in question, as follows: “ That the 
general purpose is accomplished when a law has but one gen- 
eral object which is fairly indicated by its title.” “To require 
every end and means necessary or convenient for the ac- 
complishment of this general object, to be provided for by a 
separate Act relating to that alone, would not only be unrea- 
sonable, but would actually render legislation impossible.” 


He adds: “ The generality of a title is no objection to it so 
long as it is not made to cover legislation incongruous in 
itself, and which by no fair intendment can be considered as 
having a necessary or proper connection.” ‘“ The legislature 
must determine for itself how broad and comprehensive 
shall be the object of a statute, and how much particularity 
shall be employed in the title defining it... The learned 
Chief Justice then concludes by saying: “ We concur in 
these general views as sound and practical, and by them the 
validity of the Act in question must be tested.” 

The court held in the case then under consideration that 
an examination of the different sections of the Act indicated 
that the general subject of the Act was State revenue, and 
that a tax upon privileges was germane to the subject of a 
tax on property concerning the title of the Act. The Court 
after determining that the object of the constitutional 
provisions concerning the title of Acts was to prevent 
surprises of frauds upon the legislature, by means of 
provisions in bills of which the title gave no intimation, 
and which might, therefore, be overlooked, and carelessly 
or unintentionally adopted, laid down the rule for the 
construction of this clause as to the titles of bills to ° 
he : “That muy provision of thre Act, directly or indirectly 
re lating to the subject expressed in th title and having a 
natural connection therewith, and not foreign thereto should 
be held embraced in it.” This liberal rule of construction 
finds illustration in a number of cases by this Court. The 
case of Morrell vs. Fickle, 3 Lea, 79, is in point: An <Aet 
entitled “An Act to establish a Chancery and Law Court at 
Bristol, in the county of Sullivan,” was held to embrace the 
establishment of seperate Chancery and Circuit Courts at 
Bristol, and that the establishment of two separate courts 
constituted but one subject—that subject being the estab- 
lishment of such additional Courts for Sullivan county as 
were needed, and this subject was sullicicntly indicated by 
the title. In State vs. McConnell, 5 Lea, 335, it was held 
that an Act entitled “An Act to create and establish the 
sixteenth judi ial cireuit in this State.’ which detached 
the County of Trousdale from the Seventh Circuit and at- 
tached it to the Fifth Circuit was valid. This conclusion 
Judge Cooper put upon the solid ground, that, “the estab- 
lishment of a new circuit in a State already divided into 
judicial circuits, must necessarily require some change in 
the Circuits previously established, and such change may 
well be considered germane to the subject, and embraced in 
a caption embodying the general object.” In the case of 
Luehrman vs. Taxing Dist. 2 Lea, 428, an Act entitled “An 
Act to repeal the charters of certain municipal corporations 
and to remand the territory and inhabitants thereof to the 
(;overnment of the State” was held to embrace a_ provision 
turning the corporate property of such municipalities over 
to the State to remain public property for the uses to which 
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it had hitherto been applied. So in the same ease, it was 
held that an Act entitled “An Act to establish taxing dis- 
tricts in this State, and provide the means of local govern- 
ment for the same,” was valid, and embraced but one subject 
sufficiently indicated by the title, although the Act granted 
municipal franchises to the communities within the limits 
of the Taxing Districts, and gave to the corporations thus 
created all the legislative, judicial and police powers of an 
incorporated city, and contained specifications of offense 
against the District, with penalties and punishments. 

The learned counsel have in argument pressed upon us 
the case of Ragio vs. State, 2 Pickle—seeming to find in it 
some prin pal of construction hostile to that laid down in 
Cannon vs. Mathes. That case does not contain any rule or 
principle for the construction of the constitutional clause in 
question In any way antagonistic to the well settled do trine 


heretofore frequently announced by this Court. In the as- 
certainment of the general subject of an Act this Court 
must look to the provisions of the particular Act under con- 


sideration. If uponour knowledge of affairs, the Act seems 
to contain matters not germane, but incongruous we must. 

[In that case the title was exceedingly restrictive, and im- 
plied legislation, closing only barber shops on Sunday. 
Upon the facts as they appeared in that case, we thought that 
there Was ho nhecessarv connection between barbering ana 
keeping bath-rooms. Both might have been prohibited in 
an act under a title broad enough to comprehend both the 
two things. We therefore held. that the subject of the Act 
as indicated by the title was the prohibition of barbering 
on Sunday, and that the closing of bath-rooms was not 
germane to such a title, the two occupations not being neces- 
sarily so connected as to be embraced under the one head of 
barbering. The subjects of legislation are infinite. The 
determination as to whether the several provisions of an 
Act are congruous and germane become largely a question 
of fact. 

Particular decisions cannot often be controlling in deter- 
mination of subsequent cases arising out of this constitu- 
tional provision Cases will only serve as illustrations of 
the application of the liberal rule of construction ad-pted 
in Cannon vs, Mathes, and frequently approved in subsequent 
eases. The Ragio case, upon its facts, was rightly decided, 
and no rule of decision is laid down.in that case; or is to 
be drawn from the decision which in any way conflicts with 
the earlier cases on the same subject. 

Let us test the constitutionality of the Act of 1877 by the 
principles so clearly announeed by Chief Justice Nichol- 
son. 

The object of the Act is LO requlate and de fine the terms 
uUpot wh ich the State was willing to confer “pon ‘railroad COor- 
porations the power to consolidate, and to define the powers of 
such consolidated companies. We have already seen that a 
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railway corporation, may not without express authority, ab- 
dicate its functions and duties. erther by a sale, or lease, or 
mortgage. A fortior?, it may not lose its own identity . by 
suffering consolidation with another. It would, therefore, 
seem to need no support of argument, that when the State 
by legislation undertook to confer Upon all ra'lroad corpor- 
ations the power to absorb another, or to sufferan absorption 
by consolidation, it might well couple the grant of so extra- 
ordinary a power with the condition or pr rvixo, that the cor- 
porations =) empowered to consolidate should not have 
power, before or after such consolidation, to make anv mort- 
gage or create any lien which should effect the class of credit- 
ors to which complainants belong. This provision seems to 
be directly connected with the subject of consolidation, in 
that it is a condition upon which the power to consolidate and 
the unlimited power thereafter to execute mortgages, Is grant- 
ed. The subject of the Act is sufliciently indicated by its 
caption even under a more rigid construc'ion of the consti- 
tutional clause on this matter than the well settled rule 
would require. If the title of this Act had been “An Act 
defining the terms and conditions upon which the power to 
consolidate is granted to all railroad corporations, and de- 
fining the powers of consolidated companies,” it would be 
hardly more explicit than the title of this Act, which pur- 
ports to be an Act amending the whole law onthe subject of 
consolidations. 

Now, if in the Act with the supposed title, the first sec- 
tion had provided, “ That no railroad company shall have 
power to make any mortgage or create any lien which should 
be superior to judgments for timbers furnished or work and 
labor done, or injuries to persons or property ;” and the second 
section, “that all such corporations should have power to con- 
solidate, ete., we would then have an Act which, by the most 
rigid construction, would contain but one subject, and that 
subject distinctly indicated by the title. Yet any fair con- 
construction of the Act as actually worded and its title 
as written, brings us to the same result. 

The proviso is germane to the subject of consolidation 
and the title sufficient indication of this subject to prevent 
surpri-e. or fraud, or the unintentional adoption of the Act 
in ignorance of this provision. 

It is next insisted that this limitation upen the power to 
mortgage contained in the Act of 1877, is repealed by the 
Act of March 15, 1881. This latter Act confers the power 'o 
mortgage in very broad terms, and is extended to all rail- 
road companies existing under the laws of this or another 
State, and to all companies which might thereafter be cre- 
ated. The Act contains no repealing provisions, and in no 
way refers to any former Act upon this subject. It does not 
therefore in terms undertake to repeal any former legislation. 
Repeals by implication are not favored. An Act will never 
be held to repeal by implication another Act, unless it 
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clearly appears that the two Acts cannot stand together. 
The repugnancy between the two Acts must be plain 
and unavoidable. 


Hockaday V8. Wilson. | Hi ad, 1] 7 
Buchanan Vs. Robinson. sy Bax.. 152. 


Ilome Ins. Uo. Vs. Taxing Dist. } Ly a, O44. 


The Act of 1877 contains the proviso in favor of what may 
fairly be called the claims arising from operation of the 
railway. The Act of 1881 does not contain it. This 
proviso in favor of operating expenses and damages for 
personal injuries is not an uncommon or unusual one in 


this State. It first appears in our legislation in the Act of 


Feb. 19, 1875. This was an Actentitled “ An Act to author- 
ize certain railroad companies to issue consolidated or 
income bonds, and to mortgage their preperty to secure 
same for the purpose of paying off their indebtedness.” By 
the third section power is given to any railroad compny in 
the State owing outstanding floating debts, to issue bonds to 
be known as “Income Bonds” for an amount sufficient to 
pay off such indebtedness, and to secure same by a mortgage 
of its “ rents ana profits” and all of its other property. This 
is perhaps the first general legislation expressly authorizing a 
mortgage of the income of railroads, and this power is con- 
ferred upon the condition that “no such mortyages shall bar 
Any judqments against such roads for work, or labor, or dam- 
ages ta persons or property. Acts 1875. p 

Thus we see that it was the clear purpose of the legisla- 
ture that the power to mortgage income should be coupled 
with the proviso that claims of the character present: d by 
complainants should not be affected. Again by the Act of 
1877, Ch. XII, p. 17, being an Act authorizing purchasers 
at a foreciosure sale of a railroad to organize themselves 
into a corporation and settling the power of such reorgan- 
ized company, the same proviso is repeated and in such broad 
terms as to indicate the purpose of the legislature, shat this 
disability should apply not only lo companies 80 reorganized 
thereunder. but that 140 Aet authorizing mortgage S should he held 
(is authorizing al mortgage or lien mh ich should affect such 
claims. : 

Claims of the class represented by complainants are for 
the most part exceedingly meritorious as against creditors 
by bond and mortgage, for the reason that such claims arise 
from the necessary operation of the road while in the h»nds 
of the mortgagor by agreement with the mortgagee. Puwus- 
session with the right to operate and receive the income, it 
would seem, should involve the right and duty to apply such 
income primarily to operating expenses. Without this is done 
there can be no operation of the road by the debtor corpor- 
ation, and no payments or interest to the mortgagee. Hence 
it would seem that a mortgage upon a going railroad to se- 
cure a debt to mature at a distant date, whereby the mort- 


gagor is left in possession, would contemplate, even where 
the income is mortgaged, that the operating expenses, in- 
cluding damages, incidental to such operation, should be a 
first charge upon such income, and that only the income, 
after payment of all such charges, should pass or be applicable 
to payment of mortgage debt. In such case if income was 
applied to payment of mortgage debt or Interest, and oper- 
ating expenses were left unpaid, it would follow, that credi- 
tors of the latter class ought to be allowed to marshal the 
assets and receive satisfaction out of the corpus, to the ex- 
tent that income had been diverted from payment of opera- 
ting expenses. Clay vs. E. T..& V. R. R. Co., 6 Heisk., 421; 
Fosdick vs. Schall, 0 U.S., 356; Burnham vs. Bowen, 111 
U. S., 776: Golman vs. I. & M. Tel. Co., 91 U. S., 603; Gal- 
veston R. R. Co. vs. Cowdrey, 11 Wallace, 480; Parkhurst 
vs. R. R. Co., 19 Md., 147; Ellis vs. Boston R. R., 107 
Mass., 1. 

It is unnecessary, however, to decide that such claims 
would be entitled to priority of satisfaction out of income. 
The State of the pleadings do not perhaps raise this, and it 
is unnecessary inthe view we have of the statute. We only 
allude to this equitable principle in connection with its re- 
peated expression in our legislature prior to the Act of 1881, 
that we may in this light ascertain whether there is such 
repugnancy between the Act of ISS1 and that of 1877, as to 
indicate a legislative intent that the former provisions should 
by the latter be abrogated. This intent we do not see, and 
the repugnancy is not obvious. 

The two Acts mav stand together, and in such case it is 
our duty to so decide. 

The argument that the proviso in the Act of 1877, was in- 
tended to apply only to such consolidations as should there- 
after occur is practically disposed of by the view we have 
already announced as tothe true construction of that Act. 
If the view we have tiken is correct as to the meaning of 
that Act, then it is a proviso effecting all railroad compantes 
alike whether they shall thereatter consolidate or not 

It is unnecessary to determine whether the provisions of 
the Acts of Feb. 19, 1873, and that of March 16, 1877, limit- 
ing the power of railroad corporations with respect to their 
power of mortgaying property, do notas effectually operate 
to give superiority to the claims of creditors of the class 
protected bv the subsequent Act of March 24, 1877. Itis 
enough to decide as we do, that the proviso of the Act of 
March 24, 1877, is a valid and constitutional limitation upon 
the power ol 5 & aS ee me Company to mort- 
gage its property in this State; and that complainants are 
entitled to the relief they seek against the property of that 
corporation in this State, now in the custody and contro! 
and ownership of the reorganized corporation. 

[In view of the well known fact that railroads are now for 
the most part built with bonds, and operated largely for the 
benefit of such creditors, the legislation whereby the debts 
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and liabilities created by the mortgagor in the course of this 
operation, as operating expenses, are secured as against such 
bonds is salutary in a high degree, and rests upon princip'es 
of unquestioned equity and right. The decree of the Chan- 
cellor will be affirmed, save as modified herein. 

LurtTon, J. 
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ORIGINAL BILL. 


To the Hon. H. R. Gibson, Chancellor: &e. 

H.Iding the Chancery Court at Knoxville, for the Second 
Chancery District of Tennessee : 

Joseph EK. Frazier, a citizen of Knox County, Tennessee, 
complainant, brings his bill of complaint 

rs, 

The E. T., Va. & Ga. R. R. Company, a corporation under 
the laws of Tennessee, lately doing business in Knox 
County, Tenn, with principal office therein. 

and the | 

K. T., Va. & Ga. Railway Company, a corporation under the 

laws of Tennessee, doing business and having its princi- 


pal office in said County, 
Defendants ; 


and respectfully shows to the Court: 


On the 9th day of January, 1883, while in the service of 


the E. T., Va. & Ga. Railroad Company, as an engineer, the 
complainant received severe personal injuries while engaged 
as an engineer in the service of said Company, in the opera- 


fied 
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tion of its road in this State, and had therefrom a right of 
action against said Company, for negligence in causing said 
injuries, and thereafter, to-wit, on the 9th day of Aug., 1883, 
he made an agreement, in writing, with said Company, com- 
promising said right of action, upon consideration that said 
Company should pay all his medical bills on account of 
said injury, and should pay him $1,800 00, in cash, at date 
of contract, $3,600.00 thereafter, at the rate of $90.00 per 
month, until the same should be fully paid. It was further 
agreed that complainant should, upon demand by said Com- 
pany, render to it such services, in its shops, as he was 
physically able to perform. 


A copy of said contract, in writing, is herewith filed, 
marked “ Exhibit A.” and prayed to be taken as a part of 
this Bill. the original of which is now on file as part of the 
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record in Cireuit Court of this County, will be produced 
and filed before hearing 

Said Company paid to complainant $1,800.00, cash in 
hand, and also paid him $90.00 per month from the 9th of 
September, INSS4, to the {th of January, ISS5, since which 
date it has failed and refused to make him any further pay- 
ments upon the agreement aforesaid No services were 
demanded of complainant by said Company. The final 
monthly payment was due complainant under said agree- 
ment on the 9th of January last, and there is now due him 
56 monthly installments of $90.00 each, and $9.00 for three 
extra days, extending from January 6th, 1585, to January 
th, ISSS, together with accruing interest upon each pay- 
ment from the date of its maturity. 


LI. 


On the 27th of January, 1885, complainant brought an 
action at law in the Circuit Court of this County against 
said Company, for the full balance promised in said com- 
promise agreement, upon trial of which it was adjudged and 
determined that said action had been prematurely brought, 
and the same was accordingly dismissed. This judgment 
on appeal by complainant was affirmed by the Supreme 
Court at its September Term, 1887, but no judgment was 
rendered in said action upon the merits of the present 
claim. 


ITI. 


On the 10th day of June, 1881, said Railroad Company 
conveyed all its property, rights and franchises then owned, 
or thereafter to be acquired, to the Central Trust Company 
of New York, by Deed of Trust, to secure certain bonds to 
be issued by it, amounting to $22,000,000.00. On the 6th 
day of January, 1885, default having been made in the pay- 
ment of interest on said bonds a bill was filed in the Circuit 
Court of the United States for the Eastern District of Ten- 
nessee, by said Trustee, to foreclose said Deed of Trust, and 


1h) 


on the same day all of the property of said Railroad Com- 
pany was placed in possession of a Receiver. Said property 
remained in possession of said Receiver till 50th day of 
June, 1886, when the same, including its real estate, chat- 
tels. choses in action. franchises, &c.. were sold, under 
decree of foreclosure, to a Committee of said Bondholders, 
who shortly thereafter transferred the same to defendant, 
the E. T., V. & G. Railway Company, which is the successor, 
in right, interest and operation of the Railroad Company of 
the same name, and continues to hold said property and 
operate said Railroad. Said Railroad Company has thus 
parted with all its property rights, franchises, &c., and is 
wholly insolvent at law. It has kept no offices and trans- 
acted no business in its name since the sale aforesaid, and 
is practically defunct. 
iv. 

Said E. T., Va. & Ga. Railroad Company was a corpora- 
tion chartered under the laws of Tennessee, and doing busi- 
ness therein for many years previous to and until the date 
of the sale aforesaid. It had owned the line of railroad in 
the State of Tennessee, extending from Bristol through 
Knoxville to Chattanooga, with a full equipment therefor. 
It also owned considerable real estate in this county. Its 
general officers were in Knoxville, and at the date of its 
collapse two of its directors resided in Knox County, to-wit, 
Charles M. McGhee and E. J. Sanford. The principal 
officers of the Company resided at New York. The railway 
property of the Company in this State amounted to several 
millions of dollars. Besides its bonded indebtedness afore 
said, it owed considerable sums on contract to various per- 
sons, and was liable to various other persons besides com- 
plainant, in sums amounting to many thousands of dollars, 
on account of damages done to persons and property in the 
operation of its railroad in this State, j»dgments for which 
has been rendered against it in various Courts of the State, 
which still remain unsatisfied. 

V. 

Complainant further shows that his only means of satis- 
faction of his claim aforesaid against said Company is out 
of the Railway property formerly owned by it and conveyed 
by the Deed of Trust aforesaid, and now owned and held by 
the said E. T., Va. & Ga. Railway Company, which property 
by the Act of Maren 24th, 1877, under which said mortgage 
was executed, was made liable to the debt of complainant 
and others having claims for damages to persons and 
property as aforesaid in preference to the debts secured by 
the mortgage aforesaid. 

VI. 

And so it is, may it please your Honor, said Railway 

Company holding under and by virtue of a purchase at a 


ly 


sale for the satisfaction of claims inferior to those of com- 
plainant, is enjoying the possession and profits of the only 
property of said Railroad C ompany out of which complain- 
ant may have satisfaction of his said debt, and complainant 
is advised that for this wrong he may have redress in a 
Court of Kquity by whose orders and decrees said property 
will be subjected to sale if necessary to satisfy his 
demand 


PRAYER. 


The premises considered, the prayer of complainant is 
(1) that said E. T., Va. & Ga. Railroad Company, and the 
K. = Va. & Ga. Railway Company, be made parties defend- 
ant to this bill, and by proper process to be duly served as 
to said Railway Company upon the proper officer, and as to 
said Railroad Company upon said Sanford and McGhee, as 
its last directors, be required to answer this bill according 
to the course and practice of this Court 


*) 


That éomplainant have judgment against said Railroad 
Company for the amount of his debt aforesaid, and that the 
same be satisfied by appropriate decree out of the Railway 
property of said Company aforesaid, now owned by said 
Railway Company. 

That this bill be filed not only for « my ainant, but also 
on behalf of all other creditors of said Railroad Company 
who may choose to make themselves parties hereto, accord- 
ing tothe practice of this Court. and esp lally those having 


claims like him, for injuries to persons or property 


And slice said Santord and MeGhee dire tors aS alore- 
said in said Railroad Company, and the other directors and 
otheers thereot, so far as complainant has information, are 
also interested iis shareholders, directors Or itheers of sald 
Railway Company, complainant prays that some disinter- 
ested and Lipa rtial person be appoint i by this Court, 
recelvel ot the ASseLs of said Railroad Company with 
authority to bring and prosecute all suits and do all other 
things necessary for the satistaction Ot the laims of the 
creditors of said moribund corporation 


That under the orders of this Court said assets be mar- 
shalled. if necessary, and appropriated Lo the payment of 
various creditors’ claims, as In equity they may be entitled, 
and especially his own claim aforesaid. 


And if complainant has in any way mistaken his remedy, 


1s 


he prays for all such other and further process and relief, as 
in equity and good conscience he may be entitled to, and 
for general relief. 
INGERSOLL & PEYTON, 
Solicitors for Complainant. 


STATE OF ‘TENNESSEE, | 
KNOX COUNTY. ’ 
This day personally appeared before me, the undersigned 
authority, Joseph E. Frazier, complainant in the foregoing 
bill, and made oath in due form of law, that the statements 
contained in the foregoing bill are true to the best of his 
knowledge and belief. 
JOSEPH EK. FRAZIER. 
Sworn to and subscribed before me, this 13th October, 
LSSS. 
Jno. W. GREENE, 
(SEAL. ) Notary Public. 


ANSWER AND DEMURRER OF E. T., V. & G. Ry. ComMPAny, 
FiteD Dec. Srp, LSSS. 


W. L. Trent, C. & M., by W. A. Galbraith, D.C. & M. An- 
swer and Demurrer of the East Tennessee, Virginia & 
Georgia Railway Company to the Bill of Complaint filed 
against it and another, in the Chancery Court at Knox- 
ville, Tennessee. 

This respondent, for answer and demurrer to said bill 
says it knows nothing concerning complainant’s cause of 
action against the East Tennessee, Virginia & Georgia Rail- 
road Company, except from the statements in the bi!!; and 
therefore it cannot admit any of the allegations of the bill 
upon this point, and it calls upon complainant to sustain 
them by plenary proof. In the last event, however, this re- 
spondent will show that complainant has ever since the 
making ot said contract sued on by ely engiud ¢ ful work. fil d 


in business, and has made, or bv due dilios nce niuoht have 


made, $90.00 per month for his services; and respondent 
will insist that such amounts must be deducted from any 
amounts which may be proven due upon said contract. 
Respond nt. further answering. admits that said R iilroad 
Company in June, 1SS1, conveved all of its property. rights 


. ’ . ry” } 
and Irancnises to the Central rust Company . << it the 
Same were Solid under foreclosur proceedings In the ll lit 
’ i ] 6 : ‘4 , r pace El ; 
(Court of thi lL nited States. at Knoxville. as stated in the 
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hill: tha oll CS ehia waalée ana mat —sTe {" — i ‘| ' 
| . nat . | i {)i Liat rewaity ania , re mapital y ‘}i Silla ast cCii* 


: "ee 
hessee, Virginia & (,eore1a Railroad (Companv were recvu- 
' , ' . , ’ “\ } ' 
larly purchased at said MdGIwelal Sniie, iegaLyY made, DY 
Messrs. \MieG hee and other centlemen associa'ed Witihh fim. 


ore ' ‘ » ol | +] 
and a tull and tal price Was pald DY them theretor. and the 
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sale was duly confirmed by said United States Court; that 
said purchasers afterwards sold. transferred and conveyed 
said property and every part thereof to this respondent, for 
the full and fair price of Ten Million of dollars, long since 
truly paid, and said property was transferred and conveyed 
to this respondent free from any lien or claim of complain- 
ant against it. ; 

Respondent admits that it is now the owner of all said 
property ; but respondent is a corporation entirely distinet 
and different from the East Tennessee, Virginia & Georgia 
Railroad Company, and neither it nor its property is in any 
way liable or responsible for the debts. contracts or habili- 
ties of said Railroad Company. 

ay nt g-gn answering denies, that, by the Act of 
March 24, 1877, it, or any of the property conveyed to it as 
aforesaid, is ‘Habie for complainant's debt or claim, and 
denies that complainant's claim is or ever was any lien upon 
said property or any part of it, and that complainant has 
any right of satisfaction upon said property. 

And responde nt avers and shows that the said C. M. Me- 
Ghee and his associates were in the full possession of all of 
said property, claiming the same in fee simple under and by 
virtue of their purchase of the same at said judicial sale 
mentioned in the bill, and while they were so holding, this 
respondent purchased said property from them, and paid 
them a full and fair price, to-wit, the sum of Ten Millions 
of dollars for the same, and took and received their deed 
in fee simple therefor, and the said deed was duly registered, 
without respondent having any knowledge or notice of com- 
plainant’s alleged lien and equity againt said property, and 
respondent pleads and relies upon the fact that it 1s an inno- 
cent purchase r o} ) f said prope rty. 

And as re sponde nt is advised that com pi inant’s bill upon 
its face fails to make out any legal case against re rns nt, it 
comes and demurs to said bill, and for cause of demurrer 
shows the following 


| The dle mand of the — EE int set out in the »> bill, and 


} . : , , ~~ 
shown inthe exhibit theret is simply for damages fol 
breach of contract, and 1s not covered or proter ted the 

“at . pes 
statute referred to in the bill 
”’ Said demand is not tor timber sold. nor on account of 
, ; ’ ’ . ° ’ , * , ; 
work and labor, nor for personal Injuries ; and the bill shows 


. ; i ’ ‘ ’ > *F 
that the demurrant takes the property referred to in the bill 


: 


: } 
ree Irom ¢ OmpilamMants demand. 


a - , e 107% aon SS . 
(he provision in the statute of 18/77, rehed Upon by 
nant for relief against ft) 1 - De wee 4 

complainant for rellet against the ralliroad property in de- 
’ } ’ i cal . 

murrint s hands was not enacted In accorannce With the ‘Ol- 
stitution of ‘Tenne ssee. and 18 theretore null and Vola. 

lainant’s right to relief.if anv he has. 1s against 


é money pala mto the LU nit i States Culreult 
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Court at Knoxville for said property, and not against the 
property in demurrant’s hands. 
THe East TENNESSEE, VIRGINIA AND GEORGIA RAILWAY 
COMPANY, 
By Leon JoUROLMON. 
HenpeERSON & JOUROLMON, Solicitors for Resp’t. 


eee a en 


In Tue CHANCERY Cour’ 
Petition of W. J. McSween 

1T KNOXVILLE, TENNESSEE. 
and others, Judgment Cred- 

Jos. EK. FRAZIER. 
itors filed by order of Court 
\- 

June 17, 1889. W. L. Trent, 

Kast TENNESSEE, VIRGINIA 
C. & M. by W. A. Galbraith, 

& GEORGIA R. R. Co. 
1). i. iV M. 
ET. AL. 


To the Hon. Henry R. (ribson. Chance llor of Tennessee, holding 
said Chancery Court: 

Your petitioners, W. J. McSween, resident of Cocke 
County, Jos. R. Simpson, administrator of Daniel Cash, de- 
ceased, J. J. Hunt, Nathan Shipley, James Brobeck, Daniel 
C. Conner and wife, Dulcina D. Conner, A. F. Brown, residents 
of Washington County, John C. Black, O. C. King, executor 
of L. M. King. deceased, and Ella Elliott, administratrix of 
Thomas Elliott, deceased, residents of Hamblen County, 
Mary Edwards, administratrix of Calvin Howell, deceased, 
G.W. Austin and W. 8. Hughes, residents of Bradley County, 
EK. A. Wright, administratrix of Wiley Wright, deceased, of 
Knox County, James Nelson, administrator of Geo. Nelson, 
deceased, of Loudon County, C. D. McKemy, resident of 
Greene County, and Wm. Burrow, a resident of Hamilton 
County, respectfully show to this Court that they severally 
obtained judgments against the defendant, the Kast Tennes 
see, Virginia and Georgia Railroad Company, for work and 
labor done on and for damages done to persons and property 
in the operation of its railroad in this State, as follows 


W.J. MeSween, 10 Oct., 1585, Supreme Court. $ 100.00 
Jos. R. Simpson, administrator, 2!) Sept., 1585, Su 

preme Court : . 1,500.00 
J. Z. Hunt. > Oct. ISS and ie : ‘, 1,65 
Nathan Shipley, 28 Aug., 1886, Washington Circuit 

Court ves aoa eis | 70.00 
James Brobeck, 10 Oct., 1885..... 150.00 


D. C. Conner and wife, 3 Oct., 1885, Supreme Court — 500.00 


ad 


ae tes ee 300.00 


John C. Black, 11 Nov., 1886, Supreme Court... . 3,000.00 
QO. C. King, executor, Oct., 1886, Supreme Court.. 68.351 
Ella Elliott, administratrix, 21 Dec., 1885, Jefferson 

Cirenit Court se ee ~ 1,000.00 
Mary Edwards, administratrix, 3 May, 1886, Brad- 

ley Cireuit Court 4,500.00 


W.S. Hughes, 3 May, 1886, Bradley Circuit Court. 3,000.00 
EK. A. Wright, administratrix, 5 Feb., 1886, Knox 


be . Ee 5.000.00 
C. D. McKemy, 28 Oct., 1887, Supreme Court 9,000.00 
Jas. Nelson, administrator, 6 Oct., 1886, Supreme 

Court "ap ~ 2 AOO.00 


W. M. Burrow, 21 Sept. 1885, Hamilton Circuit 
Court — a , 58.75 
G. H. Austin, 14 May, 1885, Bradley Circuit Court 650.00 
And petitioners show that with said amounts so recovered 
they also recovered costs of the cases severally against said 
company ; and that they have had executions for their said 
recoveries and nothing can be made thereon. 

Petitioners pray that they may be made parties co-com- 
pluinant with Jos. E. Frazier, and permitted to prove their 
claims as judgment creditors aforesaid, which they will do 
when required by producing certified copies of their said 
judgments if demanded. 

And petitioners will enter into any and all such bonds 
and otherwise comply with such terms as may be required 
of them for the prosecution of their said claims. And as in 
duty bound petitioners will ever pray, ete. 

W.J. McSween, 
Jos. R. SIMPSON, 
J.J. Hunt, 
NATHAN SHIPLEY, 
JAS. BRORBECK, 
D. C. CONNER, * 
DULCINA CONNER, 
A. F. Brown, 
Jno. C. BLACK, 
O. C. KING, 
ELLA ELLIort, 
Mary EDWARDS, 
W. S. HuGHes, 
E. A. Wricurt, 
C. D. McnKemy, 
JAMES NELSON, 
W. M. Burrow, 
G. H. AvstTin. 
INGERSOLL. Solicitor. 


STATE oF TENNESSEE, COUNTY OF KNox. 

H. H. Ingersoll, solicitor for petitioners, makes oath that 
the foregoing petition is true to the best of his knowledge, 
information and belief. 


H. H. INGERSOLL. 


Sworn to and subscribed before me, 17th June, 1889. 
W. L. Trent, C. & M. 


MonbDaAY., JUNE 17, 1SS89. 


Court met pursuant to adjournment, present and presid- 
ing Hon. Henry R. Gibson, Chancellor. The record of Sat- 
urday last, June 15th, was read, approved and signed, and 
the following additional proceedings were had, to-wit: 


ALLOWING CREDITORS TO BECOME PARTIES-COMPLAINANT. 


a 


Jos. E. FRAZIER 


No. 48380—Order. 


On INTERVENING PETITION 


In this cause was this day presented the Petition of cer- 
tain jugdment creditors of the E. Tenn., Va. & Ga. R. R. 
Co. to wit: W. J. MeSween. Jos. R. Simpson. J. J. Hunt. 


Nathan Shipley, James Brobeck. D. C. Conner and wife 
Duleina, A. F. Brown, Jno. C. Black. O. C. King. Ex’r.. Ella 
Klliott, Admx.. Mary Kdwards. Admx.. W.8S. Hughes, E. A. 


Wright, Admx., C. D. McKemy, Jas. Nelson, W. M. Bur- 

row, and G. H. Austin. praying to be made parties co- 

complainant with the original complainant, which the 

Chancellor ordered to be filed, and also that said petitioners | 
on signing the original costs-bond, be admitted as co-com 

plainants. And said bond being so signed by complainant 

under sald order. s id petitions rs are here by declared co- 

complainants with said Frazi 
unite in the bill and prosecut 


ul and as SUCTII nave iteave to 


“yn 
e their claims 


— 
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MonDAY, JUNE 24, 1889. 


Court met pursuant to adjournment, present and presid- 
ing Hon. Henry R Gibson, Chancellor. Record of Satur- 
day last, June 22nd, inst., read, approved and signed, and 
the following proceedings were had, to-wit: 


DECREE AND ORDER OF REFERENCE TO C, & M. 


JosEPH E. FRAZIER 
vs. 

E. Tenn., Va. & Ga. R. R. Co 
et al. 


No. 4380— Decree. 


This cause came on to be heard on the pleadings and 
roof, the pro confesso heretofore entered against the East 
sag Va. & Ga. R. R. Co., and the petition of W. J. 
MecSween and others, judgment creditors of the defendant 
Railroad Company and order thereon, and was argued by 
counsel; and thereupon, upon consideration of the same, 
it was ordered, adjudged and decreed, as follows: 


L. 


That the contract and article of compromise between 
complainant, Joseph E. Frazier, and the defendant, the East 
Tenn., Va. & Ga. R. R. Co., filed as “‘ Exhibit A” to the Bill, 
was intended by the parties thereto, and is to be taken and 
considered in legal effect. 

l. As a stipulation and agreement ascertaining and 

liquidating the amount of damages for which said Com- 
pany was liable and which it should and would pay to com- 
plainant Frazier on account of personal injuries received 
by him on the 9th of January, 1883, from said Railroad 
Company in the operation of its Railroad in the State of 
Tennessee, and not as a discharge and satisfaction of his 
demand for such damages against said Company. 
2. And also as a contract ot empioyment for the rendi- 
tion of such personal services as said Frazier might be 
physically able to perform for said Railroad Company, 
when called upon there tor Db) the othe eT and agents of said 
Company 


l 


LI. 


. . . . ' . . ; 7) . ; 
That said defendant Railroad Company on the bth day of 


January, 1885. became insolvent and theneeforth failed and 
refused to perform its contract with complainant Frazier, 
and on account thereof became liable t mplainant for 
the residue of said liquidated damages remaining unpaid 
on said Gth dav ot January. 1SS85, and | ble in monthly 
installments of Ninety Dollars each, to-wit Nine Dollars 


on the 6th dav of January. 1885. and Ninetv Dollars on the 
9th day ot each succeeding month. L} and including the 


26 


1. The amount due Complainant Frazier, under this de- 
cree, principal and interest. 

2. The amount to be deducted therefrom under the pro 
visions of this decree, making monthly credits as proof may 


Warrant. 
' 3. The unsatisfied judgment or decree due from said 
7 Railroad Company to each of the judgment creditors afore- 


said, and what is the basis of each of such. judgments or 
decrees, whether within the provisions of. clause IX of this 
Decree. 

And this cause is retained for further orders and decrees, 
on the coming In of said report. 


ANSWER TO PETITIONS—FILED JuLy 1, 1589. 


W. L. Trent. C. & M., by W. A. Galbraith, D. C. & M. 


The Answer of the East Tennessee, Virginia & Georgia 
Railway Company to the Intervening Petitions filed 
against it by G. W. Robertson and wife, and W. J. Me- 
Sween, and others, except that of C. D. McKemy, in the 
case of Joseph EK. Frazier against it and another, in the 
Chancery Court of Knoxville, Tennessee. 

This respondent, for answer to said petitions, says: 

1. It knows nothing concerning the claims and judg- 
ments set out in said petitions, nor upon what they are 
based ; and, therefore, it cannot admit the same, or any of 
them, but calls on petitioners to establish the same by 
proper proof. 

2. Respondent, upon information and belief, avers that 
if petitioners, or any of them, ever had any such claims 
against the Kast Tenn., Va. & Ga. Railroad Company, the 
same have each and all been well and truly paid and 
satisfied. 

3. Respondent is advised and will insist that the Act of 
1877, under which petitioners seek to pursue and appropri- 4 
ate respondent's property to the payment of their claims, Tt 
and especially the provision of the 3rd Section of said Act, | 
is unconstitutional and void, because said Act embraces 
more than one subject, and the proviso in Section 3 afore- 714 
said and the subject of said proviso is not expressed in the ae) 
title of said Act, and because said Act is not in compliance p 
with Article 2, Section 17, of the Constitution of this State. wy 
And therefore petitioners have no warrant of law for asking : 
satisfaction of their claims from the property mentioned in 


the original bill. | 


4. Respondent is advised and will insist that if petition- 
ers ever had any lien upon said property or right to satis- 
faction from it. such right and lien was merged in any judg- 
ments obtained by them, and in the statutory judgment-lien ' 
provided in this State, and that petitioners having failed for 


more than a year to pursue the judgment-lien, they have 
abandoned and lost any lien they may have otherwise had 
upon the aforesaid property. 

5. Respondent refers to, repeats and continues to rely on 
its plea of innocent purchaser, set out in its answer in this 
cause. 

6, Responde nt avers and shows that on the ... day of 

, the petitioner, W. M. Burrow, presented and 
filed his petition in the case of the Central Trust Co. of New 
York vs. East Tennessee, Virginia & Georgia Railroad Com- 
pany, then pending in the Circuit Court of the United States 
for the Northern Division of the Eastern District of Ten- 
nessee, setting out the same judgment set out in the petition 
in this cause, and asking that it be satisfied from the same 
property sought to be reached in the present case, to-wit, 
the property formerly owned by the East Tennessee, Vir- 
ginia & Georgia Ruilroad Company and now owned by this 
respondent, and from the proceeds of said prope rty in said 
cause; that said mortgagee, the Central Trust Company of 
New York and this respondent. were duly before the court 
in that cause, and said court had jurisdiction of all the par- 
ties and the subject-matter; that upon motion and demurrer 
of said respondent, and said Trust Comp iny, said court 
legally adjudged and decreed that petitioner had no legal 
right to relief nor to satisfaction of said judgment from said 
property. And said judgment retains in full force and re- 
spondent pleads and relies on the same as res adjudicata 
and an estoppel on petitioner to again have said matter 
litigate d. 

7. And respondent relies on all defenses set up in the 
answer in this case, and upon all legal defenses to said 
claims set up by said various petitioners 

mB. 2. VA. & 
HENDERSON & JOUROLMON, Solicitors. 


Answer oF FE. T.. Va. & Ga. Ry. Co. tro Petitron or C. D. 
McKemy. FILEp Jury 1, 1889. 


W. L. Trent, C. & M., by W. A. Galbraith, D. C. & M. 


The answer of the East Tennessee, Virginia & Georgia 
Railway Co. to the intervening petition of C. D. McKemy, 
filed against said Company in the cause of Joseph E. Fra- 
zier against said Company, in the Chancery Court for Knox 
County, Tennessee, said McKemy having united in said pe- 
tition with G. W. Robertson and others. 

And for answer to said petition, so far as it is the petition 
of said C. D. McKemy, this respondent says: 

1. Respondent has no knowledge concerning the claim 
and judgment in favor of said McKemy, set forth in said 


IR 


petition, nor upon what een or cause of action the same 
was based, if any; and demands full proof of all the 
said matters. 

2. Respondent is advised and charges that the Act of 
1877 (Chap. 72) of the Legislature of Tennessee referred to 
in said petition, and under which said petitioner claims the 
right to pursue and ap propriate the property of responde nt 
mentioned in said petition, and especially the proviso in 
Sec. 3 of said Act is unconstitutional, null and a for the 
reason that said Act embraces more than one subject; that 
none of the subjects so embraced are expressed in the title 
Lo saic Act. and that the subject embraced and covered by 
said proviso Lo sald Sec, Os is not expressed in sald title, and 
that said Act is inconsistent with and in violation of Sec. 
17, Article 2, of the Constitution of Tennessee. 

3. Respondent avers that it is an innocent purchaser of 
said property, for full and valuable consideration actually 
paid before any claim or right of action accrued in favor of 
said Mckemy, as set forth in its answer to the original bill 
in this cause; and, therefore, of the unconstitutionality of 
said Act, pe titioner has no right or warrant of law for seek- 
ing satisfaction of any judgment 1 in his favor out of said 
property. 

4. Respondent is advised and charges that if said 
McKemy ever had any lien upon said property or any right 
to the satisfaction of his claim out of said property, and 
afterwards obtained judgment upon such claim, as alleged 
in said petition, then such right and lien were merged in 
said judgment and in the statutory lien of such judgment 
under the laws of the State of Tennessee; and that pe- 
titioner having failed for more than a year after said judg- 
ment to pursue or enforce the lien thereof against said 
property, he has abandoned and lost :ny lien or right he 
may have ever had against said property under said Act 
above mentioned. 

». Responde nt here repeats and relies upon all the alle- 
gations and defenses contained and set up in its said 
answer to the original bill in this cause, and on its plea of 
innocent purchaser set up in said answer. And respondent 
is advised and charges that as its title to said property wos 
obtained under the foreclosure of the deed of trust men- 
tioned in said original bill, which oer d of trust was made 
long before anv right of action is alleged to have occurred 
in favor of said McKemy, the right ai al title of respondent 
is superior to anv right of lien in said MeKemy. 

Responde nt prays therefore that said petition may be dis- 
missed and all relief thereunder dismissed 


ANDREWS & THORNBURGH. 
Sol’rs for Def’t. the E. T.. Va. & Ga. Rv. Co. 


AUGI ST oS. LSSY., 


Court met pursuant to adjournment, present and _ presid- 


“t) 


ing the Hon. Henry R. Gibson, Chancellor. Record of yes- 
terday read, approved and signed; and the following pro- 
ceedings were had to-wit: 


ORDER CORRECTING BIL 
Joseru E. FRAZIER 


No. 4.380—Order 


[In this cause on motion of complainant, and it appearing 
that there is a clerical error in the draft of complainant’s 
bill, in the matter of dates, it is ordered by the Chancellor 
that complainant have leave to correct the same by insert 
ing in the second page in heu of “ Aug., 1SS3,” ‘September, 
I884."” and “9 Jan.,” in lieu of “6” of Jan. 1885; so that, 
the same shall read $90.00 per month from the 9th Sep. 
ISS4 to the 9th Jan., 1885, as the period of payment to com- 
plainant Frazier by defendant R. R. Co., at $90.00 per month 
in addition to the $180 00 originally paid 

DecREE—Aug. 6th, 1SS9. 


Turspay, AuG. 6, 1889. 
Court met pursuant to adjournment, present and presid- 
ing the Hon. Henry R. Gibson, Chancellor. The Record of 
yesterday was read, approved and signed, and the following 
additional proceedings were had, to-wit: 


Joseru R. FRAZIER. 


This case came on for further hearing before the Chancellor 
upon the Muster’s Report and exceptions thereto. and was 
argued by (‘ounsel and Ol} consideration it was ordered. ad- 
judged and decreed as follows: 

l. 

That the complainant’s exception and the defendant’s first 
eX eption to said Report he overruled. and the amount of 
monthly deduction from the wages promised complainant 
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by reason of his ability to have made earnings at other em- 
ployment be fixed at Thirty-Five Dollars (#35.) from and 
after the 9th of January, 1885, the date of complainant’s dis- 
charge by the Receiver ‘till the 9th of January, 1588, the 
date fixed forthe expiration of complainants term of em- 
ployment by defendant Railroad Company which amounts 
correcting computation of Clerk to One Thousand Four 
Hundred and Ninetv-One Dollars (#1,491. ) 


+) 


And as to the third exception of defendant, it is bv con- 
sent decreed that in addition to the Eighteen Hundred Dollars 
($1.80:)) paid to complainant at date of compromise, he re- 
ceived from defendant, East Tennessee, Virginia «& Geor- 
gin Railroad Company monthl pavments al Ninety Dollars 
($90) per month from the 9th of September, 1884, to the 9th 
of January, 1885, in all Three Hundred and Sixty Dollars, 
($360.) 

(nd it is further decreed that the balance due him under 
said compromise, without deduction, August 1, 1589, 
amounts principal and interest, to Three Thousand Eight 
Hundred and Thirty-Four Dollars, ($3,854) and deducting 
the amount of said monthly earnings, One Thousand Four 
Hundred and Ninety-One Dollars ($1,491) therefrom the 
Chancellor decrees the rest and residue of the sum due com- 
plainant, Frazier. from said defendant to be August 1, 1889, 
Two Thousand Three Hundred and Forty-Three Dollars, 
($2.345) which sum is hereby adjudged in favor of Joseph 
K. Frazier against the Kast Tennessee, Virginia & Georgia 
Railroad Company, in satisfaction of his demand under Ex. 


\. to Bill. 


*?. 


The second exception of defendant to said Report is al- 
lowed, and it is accordingly decreed that the claim of J. J. 
Hunt being a judgment for damages for the wrongful de- 
tention of property by the defendant East Tennessee, Vir- 
ginia & Georgia Railroad Company, recovered in a replevin 
suit by said Hunt against defendant, is not for damages 
to property, and therefore is not prior in right to the mortgage 
under which the defendant, the East Tennessee, Virginia 
& Georgia Railroad Company claims the property of the 
Old Railroad Company. 


t 


It is further decreed that as to the remaining judgment, 
claims in favor of other petitioning creditors than said 
Hunt, the Master’s Report be confirmed, and that the fol- 
lowing amounts are due respectively to the following per- 
sons having judgments against said East Tennessee, Vi irginia 
& Georgia Kailroad Company, for damages done to per- 
sons or property, in the operation of its railroad in this 
State, to-wit: 
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W. J. McSween, One Hundred and Twenty-Two 
and 25-100 Dollars. .. ne & 129.9: 
Jas. RK. Simpson, administrator of Daniel Cash, 
deceased,, Eighteen Huudred and Forty-Five 


Dollurs..... : : | 845.00 
Costs, Seventy-Seven and 04-100 77.04 
Total Nineteen Hundred and Twenty-Two and ———— 
04-100 Dollars a $ 1,922.04 

Nathan Shipley, Twelve Hundred and Seventeen 
and 87-100 Dollars i 1.217.387 
(Costs us 1?7.10 
Total, Thirteen Hundred and Forty-Four Dol- —-——— 
lar and 97-100 Dollars ... ...8 1,344.97 


James Brobeck, One Hundred and Eighty-Four 
and 27-100 * 184.27 


Costs jee :' Tas 

Total. Two Hundred and Twenty-Two and 22-100 
Dollars * 222 22 

D. C. Conner and wife Duleina, Six Hundred and 
Fourteen and 75-100 Dollars. . S$ 614.7¢ 
(vo-ts 15.70 
Total, Six Hundred and Thirty and 45-100 Dol — 
lars : | & 630.45 

A. F. Brown, Three Hundred and Seventy-Seven 
and 10-100 Dollars 344.10 

Jno. C. Black. Three Thousand Four Hundred and 
Ninety Dollars.... rs 3,490.00 
Costs. 190.60 
Total, Three Thousand S1x Hundred and Kighty ——— 
Dollars and 60-100. _.$ 3,680.60 

O. C. King, executor, Seventy-Two and 71-100 Dol- 
lars. 42.71 
Costs. a 277.40 
Total, Three Hundred and Fifty and 11-100 Dol- - ——— 
lars. . 350.11 


la Elliott, administratrix of Thos. Elliott, de- 
ceased, Twelve Hundred and Sixteen and 55- 
100 Dollars. <i 

Mary Edwards, administratrix of Calvin Howell, 
deceased, ive Thousand and Three Hundred 
and Seventv-S1x Dollars. 


. 
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od 


1,216.55 


5.376.00 


a amend 


W.S. Hughes. Three Thousand Five Hundred and 


Eighty-Four Dollars $ 3,034.00 


K. A. Wright, administratrix, of Wiley Wright, de- 

ceased, Six Thousand and Forty-Six Dollars 

and 60-100 Dollars ..$ 6,046.65 
C.*D. McKemy, Five Thousand Five Hundred and 

Twenty-Seven and 50-100 Dollars 5597.50 
Costs... 228.95 


Total, Five Thousand Seven Hundred and Fifty- 
Six and 45-00 Dollars eer $ 5,756.45 
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James Nelson. administrator of Geo. Nelson, de 
ceased. Two Thousand Nine Hundred and Seven- 


ty-Two Dollars and 50-100 Dollars. 2972.50 
Costs 4 | | 100.80 

Total, Three Thousand and Twenty-Three and —— 
30-100 Dollars ... $ 3023.30 
2.30) 


W. M. Burrow, Seventy-Two and 30-100 Dollars 
G. H. Austin, Kight Hundred and Fourteen Dol- 


lars. ae veh $14.00 
Geo. W. Robertson and wife, Hattie J.. (formerly ) 
Perry ) Two Thousand and Eight Hundred and 
Forty-Five and 60-100 Dollars... ... 2,845.60 
Costs | 17.46 
Total Two Thousand Eight Hundred and Ninety- ae 
Three and 06-100 Dollars | | * 2,895.06 
Nancy Aultom, Oue Thousand and Eighty-Eight 
and 33-100 Dollars. ... ce cae oe 1,088.33 
Costs.... - a 166.55 
Total Twelve Hundred and Four and 68-100 7 
Dollars.... , | | $ 1,204.68 
A. F. Ward & Son, Five Hundred and Fifty-Five 
and 14-100 Dollars ....... ees 555.14 
Coets.... 28.40 
Total, Five Hundred and Eighty-Three and 54- ——-— 
100 Dollars Sisal $ 583.54 
Elbert Redwine, administrator Mary DeFreese, de 
ceased, Seventy-One and 68-100 Dollars . 71.68 
Costs.... tee el I be - , 17.05 
Total, Eighty-Eight and 73-100 Dollars. . ion ee 


And it is further decreed that the mortgage executed by 
sald Railroad Company, under foreclosure of which the 
defendant Railway Company holds the franchises and 
property formerly owned by said Railroad Company is 
not valid and binding against the aforesaid judgments, and 
that said parties-complainant, as judgment creditors of said 
Railroad Company, have the right to satisfaction of their 
said judgments out of said franchises and property. 


- 


>. 


And it appearing that at the time of the injuries severally 
done by said Railroad Company, for which said judgments 
were rendered and said compromise agreement was executed, 
said Company owned and operated the Jine of Railroad in 
this State, extending from Bristol, two hundred and forty- 
two miles. to Chattanooga, known as the East Tenne-see, 
Virginia & Georgia Railroad, together with a full equipment 
of locomotives and cars therefor, and considerab'e real 
estate and other property in Knox County, and also the 
franchise to own, bold, manage and operate said property 
as 2 Railroad corporation and receive pay, fares, tolls and 
tariffs therefor, all of which are now held and claimed by 
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the defendant Railway Company under a right inferior to 
that of complainants’ as judgment creditors aforesaid of 
said Railroad Company; therefore, it is decreed that unless 
the sum of the aforesaid decree and judgments, including 
costs of same, and also the costs of this suit, which are 
hereby adjudged against the defendants, shall, within sixty 
days from this date, be fully paid and satisfied, W. L. 
Trent. Clerk & Master of this Court, and hereby specially 
appointed Commissioner for that purpose, shall, after adver- 
tising as required by law, in the Knoxville Journal, Phila- 
delp hia Times and New York Tribune, proceed to sell at 
public outery, at the Court-house door in Knoxville, to the 
highest bids ler for cash in hand, all the Railroad property 
and franchises aforesaid, or so much as may be necessary to 
satisfy said decree, judgments and costs. 

Said sale will be made subject to all valid liens and mort- 
gages of said property and franchises, or any part or por- 
tion thereof, made prior to March 24th, 1887, and only such 
property and equipments will be sold as were owned and 
held by said Railroad Company, or the Receiver thereof, on 
the 30th of June, 1886, when sale of said property and fran- 
chises was made to the defendant Railway Company. 

In making sale the Master will offer first the personal 
property owned and held by said Railroad Company at said 
date, but now held by said Railway Company, and if this 
shall realize a sufficient sum to satisfy the liabilities of said 
Railroad Company, under this decree, then the sale shall 
cease. But if, from the sale of personal property, a sufh- 
cient sum shall not be realized for such satisfaction, then 
the Master shall offer and sell the road-bed and franchises 
atoresaid, as a whole and in entirety, unless the said Rail- 
way Company shall in writing designate specific realty in 
parcel suflicient to satisfy the balance due under this 
decree, in which event said specifically designated parcel or 
parcels shall be sold. 

\nd if said judgment creditors, or any of them, shall be- 
come purchasers of said property, or any part thereof, at 
said sale, the Master may accept in lieu of cash from such 
purchaser or purchasers his, or her, or their receipt or re- 
ceipts for said bid or bids, to the amount due him. her or 
them jointly or severally under this decree. 

All personal property so sold by the Master will be deliv- 
ered forthwith to the purchaser or purchasers, who shall be 
entitled to immediate possession; and to the end that the 
same may be surrendered by said Railway Company on de- 
mand of the Master and delivered instantly, and without 
delay, to purchasers, a Writ of Assistance will issue to the 
Sherill of Knox County, or any other County by Counter- 
part Writ, if necessary commanding him to take any 
property so sold and make due delivery of the same to the 
purchaser. And the Master will report to the next term of 
the court. 

b. 


Upon the aggregate recovery herein decreed a len 1s 
: o 


od 


hereby declared in favor of Ingersoll & Peyton, for services 
rendered as counsel, in this suit in behalf of creditors ger - 
erally. : 


— 


And out of the fund resulting from this decree, whether 
realized by payment or produced by sale, the Master will 
pay. 

a 


|. The costs of this cause. 

2. The fees of counsel for complainants in this cause. 

3. The claims of complainants in full if the fund is suf- 
ficient ; if not pro rata among them on the basis of equality. 

And the cause is reserved for further adjudication on the 
coming in of the Master’s report. 

And the defendant, East Tennessee, Virginia & Georgia 
Railway Company, being dissatisfied with said decree, prays 
an appeal therefrom and from all the decrees and orders in 
this cause, to the next term of the Supreme Court of Ten- 
nessee, to be held at Knoxville, which appeal is granted 
upon said defendant’s giving bond with security for costs 
and damages for said appeal. 

Filed August 6th, 1889. 

W. L. Trent. C. & M. 
By W. A. Garpraira, D.C. & M. 


ASSIGNMENT OF ERRORS. 


JosePH EK. FRAZIER | In the Supreme Court of 

VS. | Tennessee, at Knoxville, by 

a Beg Vat Gh By ee Oe f appeal from the Chancery 
et al. | Court of Knox County. 


Comes the appellant, the East Tennessee, Virginia & 
Georgia Railway Company. and shows and assigns th» fol- 
lowing reversible errors appearing in the record proceedings 
and decrees in this cause as grounds for reversal of said 
decrees. 

The pleadings and facts are as follows: 


PLEADINGS. 


v Frazier against 


ulroad Company 


The bill was filed October 15th, 1888. 
the Kast Tennessee, Virginia & Georgia | 
and appellant alleging: 

a That J in. 9, ISSS while in the service of the Railroad 
Company he was injured, and on 9th of August, 1883, he 
compromised nis rights of action the reftor with said (om- 
pony, it paying $1,800.00 in cash, »nd promising to pay 
$5,600.00 more, in installments «f $9000 per month until 
paid, and he was to perform therefor such services in said 
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Company’s shops as he was aed able to perform ; that 
he was paid $90.00 per month until January 9th, 1885, when 
the road went into the hands of a Receiver, and he was dis- 
charged. 

2. That he brought suit on said contract against said 
Company in January, 1885, which was finally tried in this 
court and dismissed as premature. \ 

3. That on June L5th, 1881, said Railroad Company cun- 
veyed all its property, rights and franchises then owned or 
thereafter to be acquired to the Central Trust Company of 
New York, by deed of trust to secure $22,000,000.00 of 
bonds; that on January 6th, 1885, bill was filed by said 
trustee to foreclose said deed in the United States Circuit 
Court at Knoxville, under which all of said property, &c., 
were sold and became the property of appellant, who con- 
tinues to hold and operate the same. 

4. That said Railroad Company had owned a line of 
rsilroad and other property in Tennessee worth several mil- 
lions of dollars, and was lable to various persons by judg- 
m+nts for personal injuries, in sums amounting to many 
thousand dollars. 

5. That complainant’s only means of satisfaction of his 
claim is eut of the railway property formerly owned by said 
Railroad Company and conveyed by said deed of trust an 
now held by said Railway Company as aforesaid; and that 
said property was by the Act of March 24th, 1877, made 
liable to the claim of complainant, and others, having claims 
for damages to persons and property in preference to the 
debts secured by said mortgage : 

And praying that complainant have judgment against 
said Railroad Company for the amount of his said claim ; 
that he have satisfaction out of said Railway property ; and 
that said bill be filed, not only for complainant, but also for 
all creditors of said Railroad Company who might come in 
as parties. 

(See Bill, transe pp. &-<V.) 

Appellant answered said bill, and also incorporated a de- 
murrer in the answer: 

|. It refused to admit complainant’s claim; and averred 
that complainant, ever since the making of said contract, 
has been engaged at other work, and has made, or by due 
diligence might have made, $90.00 per month. 

2 It sxdmitted the exer ution of aA mortgage, June LD. LSS], 
by said Railroad Company to said Trust Company, of all its 
property, &c., a sale under said mortgage, and: that appel- 
lant is the owner of all said property, and in due form 
pleads that appellant is an Innocent purchaser of said 
property, without notice, for $10,000,000 OO paid. 

it denies that by the Act of March 24, 1877, it or any 
of said property is liable for complainant’s claim. 

} It denies that complainant’s claim is or ever was a 
lien on said property, or that complainant has any right of 
satisfaction upon sald property. 


» 
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5. It avers that complainant’s claim is for a breach of 
contract, and not for timbers sold, nor on account of work 
and labor, nor for personal injuries, and is not protected by 
the terms of the Act of March 24th, 1877. 

6. It avers that said Act was not enacted in accordance 
with the constitutional requirement, and is void. 

7. It avers that complainant’s remedy, if any he has, is 
upon the money paid into the United States Court for said 
railway property. as shown by the bill, and not upon the 
property in the Railway Company’s hands. 

8. It denies every equity set up in the bill. 

( See Ans. pp. 28-34. ) 

The facts necessary to be stated are: 

The contract sued on is a written contract, and is set out 
by Exhibit A to the Bill. (Trans. p. 2 ) 

It expressly releases all claim and right of action because 
of said injury to the complainant, in consideration of a con- 
tract on part of the Railroad Company to retain complain- 
ant in its employment for five years, at $90.00 per month, 
and both parties acted under said employment until Jan- 
uary 9th, 1885, and complainant was paid his monthly 
wages until then, when the Company went out of business 
and ceased to pay. 

(See Bill, p. 17.) 

And the suit and decree are for breach of this contract, 
and not for the injury. From January 9th, 1885, to January 
9th, 1888, complainant kept a store in Knoxville, and acted 
as clerk and manager therein, and his work was reasonably 
worth at least $40.00 per month, during that period. Since 
then he has gone back to his business as railroad engineer, 
and is earning at least $90.00 per month. 

( See trans. pp. I—-4OT et 8e¢]. ) 

The said East Tenn., Va. & Ga. Railroad Company was 
formed in 1869), by a consolidation of the East Tennessee & 
Virginia and East Tenn. & Ga. Railroad Companies. 

{ Stipulation of Counsel. ‘rans p. 5d.) 

During the pendency of the suit, many persons having 
judgment against said Railroad Company for personal in- 
juries, came in by intervening petitions and asked leave to 
set them up. 

( See pet ns, 1vansc. pp. - } 


Appellant made motions to dismiss said petitions, which 
were overruled. More particular reference will be made to 
said action of the Court hereinafter. 

The case was heard before Chancellor Gibson, June 24th, 
1889, upon a stipulation of facts made by counsel, and upon 
a transcript of the decrees in cause of Central Trust Com- 
pany of New York vs. E T., V. & G. R.R. Co. et al., in U.S. 
Court at Knoxville,in which said Railway was sold and 
purchased, as aforesaid; and a decree was pronounced 
granting the relief sought by complainant, except that it 


declared there should be deducted from the amount claimed 
by complainant such sums as said Frazier may have, or by due 
diligence might have earned by other employment; “and an 
account was ordered to ascertain the amount due Frazier 
after such deductions; also to ascertain the amount of un- 
paid judgments and decrees due the intervening petitioners, 
and the basis of their judgments, and whether thev came 
within the terms of said Act of March 24th. 1877. 
( See decree. pp- 28 1-292, } 

The Clerk reported the amount so due, and after excep- 
tions by both parties, final decree was pronounced August 
Gth, 1889, in favor of complainant and each of the interven- 
ing petitioners, except Hunt, for the amount reported in 
their favor, against said Railroad Company, and decreeing 
further : 

|. Said mortgage is not valid and binding against said 
judgments, ®d said judgment-creditors as such have right 
to satisfaction of said judgments out of said franchises and 
property. 

2. Said Railroad Company at time the injuries 
occurred on which said judgments are based owned a line 
of road in Tennessee from Chattanooga to Bristol. together 
with equipment, franchises, &c., all of which are now held 
by said Railway Company by title inferior to the claims of 
said judgment creditors. 

3. That said property, or enough thereof, be sold by the 
Commissioner, to satisfy the decree of complainant and in- 
tervening petitioners. From which, and all the decrees and 
orders in the Cause, appellant appealed to this Court. 


( See decree. Pp. 44 j LG?) 
MRRORS 


Appellant shows and assigns the following errors in said 
proceedings and decrees : 

The Court erred in decreeing that the contract between 
razier and the Railroad Company, “Exhibit A” to the Bill. 
was in legal effect, an agreement ascertaining and liquidat- 
ing the amount of damages for which said company was 
liable for personal injuries received by him on January 9th, 
ISS3, from said Railroad Company, in the operation ‘of its 
railroad in Tennessee, ( Decree, p. 3, 382); for said contract 
and agreement is by its terms and legal intent a release, dis- 
charge and satisfaction of any demand of any claim against 
said Railroad Company, because of said injuries, and is a 
contract of employment, as subsequently decreed by the 
Court (Same decree, p. 285). (See said contract, pp. 2-8:) 
and complainant’s judgment in this cause is therefore for a 
breach of the contract of employment, and does not come 
within the proviso to said Act of March 24, 1877. 


) 


This Court erred in decreeing “that said mortgage 
(of June 15, S51) through the foreclosure of which said Rail- 
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way Company claims title to.said a rty, rights and fran- 
chises, (the railroad property, etc., of ap ypell: int in litigation ) 
was executed under and in pursuance of and was subject to 
the provisions of the Act of Assembly of March 24, 1877, 
by the provisions of which the property, rights and fran- 
chises so mortgaged were made and held liable to persons 
having claims for timber sold to or work and labor done for 
the mortgagor Railroad Company, or for injuries to persons 
or property done or committed by said Railroad Company 
operating its railroad in this State, in preference to the 
mortgagee under said mortgage or any person claiming or 
holding thereunder ;” for there is nothing in the record to 
show that said mortgage was executed by virtue of or pur- 
suant to said Act. On the contrary it appears in the record 
that said East Tennessee, Virginia & Georgia Railroad Com- 
pany was formed and organized in 1869. (See stipulation of 
counsel, p. 55) and the fact is so adjudged in this cause 
(Decree, p. 289) and said Railroad Company was not there- 
fore organized or consolidated under said Act of 1877, and 
was not governed by it did not execute said mortgage in 
pursuance of it. And it appears that said mortgage was ex- 
ecuted in pursuance of the General Laws and Statues gov- 
erning such cases. (See Bill, p. 12, Decree of Foreclosure 
in Fed. Ct., pp. 72, et. seq.) and without proof the Court 
should have presumed that said mortgage was thus validly 
executed. 
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The Court erred in decreeing in said Decree and its Final 
Decree (Tr. pp. 289-290, and 485 et. seq.) that said mort- 
gage “is not valid and binding against the claim of Joseph 
K. Frazier, nor against the claims of other persons having 


judgments or decrees against said Railroad Company for 


timbers furnished and work and labor done on or for damages 
done to persons or property in the operation of said railroad 
in this State;” and that said mortgage is not valid against 
the judgments and decrees pronounced in this cause in 
favor of the complainant, and the intervening petitioners 
against said Railroad Company; and that the aforesaid 
property, rights and franchises formerly owned by said 
Railroad Company, but now owned by appellant, are liable 
to the satisfaction of said judgments and decrees; and that 
said property, rights and franchises be sold to satisfy said 


judgments and decrees. 


All this is error, because of the following reasons: 

1. The said Act of Assembly of March 24, 1877, chap. 72 
of the Acts of 1577, and especially the proviso in section 3 
of said Act, with regard to mortgages, is unconstitu- 
tional, null and void, for the reason that said Act embraces 
more than one subject, that none of the subjects so em- 
braced are expressed in the title to said Act, that the sub- 
ject embraced and covered by said proviso is not e xpressed 
in said title, and that said Act is in violation of Sec. 17, 
Art., 2, of the Constitution of Tenne ssee. 
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2. Said Act is entitled as follows: “An Act to Amend 
the Law in Relation to the Consolidation of Railways.” 
(Acts 1877, p. 2.) Section 1 of said Act provides that 
certain Acts authorizing consolidation of Railroads shall 
apply to all railroad corporations in this State. 

Section 2 provides that any railroad corporation in the 
State may consolidate with any other whose road connects 
with or intersects its road. 

Section 3 provides what shall be the rights, powers, «c. 
of any road formed by consolidation under said Act. 

Said proviso to said 3rd Section, as construed by the 
(‘hancellor, limits the power of all Railroad Companies, 
whether organized under that Act or not to mortgage their 
property. 

This general legislation on the subject of railroad mort- 
vages is not expressed or hinted at in the title of the Act. 

5. Said proviso Lo section 3 of said Act properly con- 
strued applies onlv to the powers of railroads formed by 
virtue of the Act to mortgage their property ; and has no 
effect upon the acts of said Railroad Company, nor upon 
said mortgage to the Trust Company, nor upon appellant’s 
property acquired thereunder; because as herein before 
shown, said Railroad Company was organized and chartered 
In 1869. 

t. Said Act of March 24, 1877, and said proviso thereto, 
were repealed by implication by the Act of February 26th, 
[ISS1, approved March 15th, 1881, and went into effect from 
the date of its passage, which authorizes any Railway Com- 
pany, chartered by this State, to issue bonds and execute 
mortgages without limitation. 

5. There is no law in this State giving complainant, or 
anv of the judgment creditors of said Railroad Company, 
alien upon appellant’s said property or priority over said 
mortgage, or over appellant’s rights as purchaser under it. 


t. 

The Court erred in decreeing that appellant is not an 
Innocent purchaser of the said property and entitled to pro- 
tection as such, (See decree, p. 288); for said plea was 
properly pleaded (See same, p. 52); the proof and bill 
showed that appellant was the purchaser at a judicial sale 
for $100,000.00 paid (See bill pp. 18 and 14, and decree, pp. 
171 et seq.) and there is no proof that appellant had notice 
of any of complainant’s and petitioner’s claims or equities. 
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The Court erred in not decreeing that complainant’s claim 
and decree was not a judgment or decree for damages done 
to a person in the operation of said Railroad Company's 
road; but was for a mere breach of contract to employ com- 
plainant, and was, therefore, not within the proviso to sec- 
tion 3, Act of March 24th, 1877; and therefore dismissing 
the bill. ; 


( See said contract, p. &.) 


}() 


b. 

The Court erred in overruling appellant’s motion to dis- 
miss each and all of the intervening petitions, upon the 
ith ground stated in said motion, which is as follows: 

“Each of petitioner’s claims is shown by said petition to 
be based on judgments which were rendered more than 
twelve months before the petitions were filed in this cause, 
and more than twelve months before the filing of the origi- 
nal bill, and that petitioners, by neglecting to have execu- 
tions issued upon their respective judgments, and said Rail- 
road Company’s former property sold to satisfy the same, 
within twelve months from the rendition of the said judg- 
ments have lost any liens which they may have ever had on 
said property.” (See motions, pp. d25—445. ) because the 
intervening petitions show no ground of relief not shown 
in the original bill and stated hereinbefore; and all of said 
petitions show that they are based on judgments rendered 
against said Railroad Company more than twelve months 
prior to the filing of said petitions. (See petitions pp. 29S, 
540 and 363, showing the dates of the judgments. ) 

Wherefore appellant asks a reversal of said decrees, and 
a dismissal of the bill and petitions, with costs. 

HENDERSON & JOUROLMON, 


Solicitors ror Appellant, 
. 2 


JOSEPH E. FRAZIER er | 
: Brief of Leon Jourolmon 


rs. 
D. 2. VA. & Ga. RB. RB. Co. 
ét al. 


upon the 
Assignment of Errors. 


The facts are sufficiently stated in the opening of the 
Assignment of Errors. 
Upon the 3rd error assigned, we would respectfuily urge: 
ist. That the proviso of the 3rd Section of Chapter 72 
Acts of 1877, relied on by complainant as his sole ground 
of relief against appellant, properly construed, applies only 
to companies organized by virtue of said Act. The function 
of a proviso is to limit the language in that Act; not to 
enlarge or extend the Act of which it is part, nor to make 
independent legislation. 
Endlich on Int. of Statutes. Section IS4, and cases 
there cited. 
Where a proviso exceeds that use,it is void. Ib. Sec. 185. 
It affects that act only. Ib. Sec. 186. 
2nd. If that proviso is to be so construed as to prevent 
any railroad company in Tennessee from making a mort- 
gage, ‘which shall be valid against judgments or decrees 
and executions therefrom for timbers furnished, and work 
and labor done on, or for damages done to persons or 
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property,” &c., then so much of the act is unconstitutional 
and void under the Constitution of this State, Section 17, 
Article IT. 


Cannon vs. Mathes, Sth Heisk., 517-519. 
State vs. VeCann, ith Le a, i. 
Gaines vs. Whitworth, 8th Lea. 594. 
Vurphy vs. State, 9th Lea, 374. 
Rago Vs, State, 2d Pickle. 2/2. 
Upon the 6th error assigned, we can find no direct author- 
ities, and can refer only to the Code (M. & V.) Section 3,696. 
Very Respectfully, 
HENDERSON & JOUROLMON, 
Solicitors. 
t. 14, 1889. 


Assignment of Errors and Brief filed, Sey 
» C. REEVES, Clerk. 
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MoNDAY, SEPTEMBER ‘rH, 1889. 

Supreme Court at Knoxville. 
be it remembered, that at a regular term of said Supreme 
Court, begun and held at the court rooms in Knoxville for 
the Eastern Division of the State of Tennessee, on the sec- 
ond Monday of September, 1889, it being the 9th day of said 
month, there were present and presiding the Honorable 
Chief Justice Peter Turney and Associate Justice W. C. 
Folkes and W. C. Caldwell, all duly elected, commissioned 
and qualified according to law to hold said Court, and the 
Court being open for the transaction of business, the follow- 

ing proceedings were had: 


J. EK. FRAZIER 


v8. \Mlotion and Order. 
mH. LENN.,. VA. & Ga.. R. BR. COMPANY. 


for suflicient reasons appearing to the Court, ten days 
are allowed for the assignment of error. 
Court adjourned until 8 o’clock to-morrow morning. 
P. TURNEY, 
W. C. CALDWELL 
W. C. FoLKes, 
D. L. SNODGRASS. 


FRIDAY. October ith. LSS. 
Court met pursuant to adjournment present and presid- 
ing Chief Justice Peter Turney, and Associate Justices, W. 
C. Caldwell, W. C. Folkes, H. H. Lurton and D. L. Snod- 
grass. The minutes of yesterday were read and signed, 
and the following business transacted : 
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JOSEPH E. FRAZIER _ ) 
vs. . Motion. 
u. 1.. V. & G. R’y Co. 


Defendant moved the Court to extend the rule as to the 
hearing of cases, one half hour, which was taken under 
consideration. 

Court adjourned until to-morrow at 8 o'clock a. m. 

P. TURNEY, 

Horace H. Lupron, 
W. C. FoLkKeEs, 

D. L. SNODGRASS. 


SATURDAY, October 26th, 188%). 
Court met pursuant to adjournment, present and presid- 
ing Chief Justice Peter Turney, and Associate Justices, W. 
C. Caldwell, W. C. Folkes, Horace H. Lurton and D. L. 
Snodgrass. The minutes of yesterday were read and signed, 
and the following business transacted : 


JOSEPH EK. FRAZIER 
US. Decree 
K. . V. & Gy, R. R. Co.. et als. 


This cause came on to be heard on the transcript of the 
record from the Chancery Court of Knoxville, on the appeal 
of respondent, the East Tennessee, Virginia « Georgia Rail- 
way Company, the writ of error of the complainant, Joseph 
K. Frazier, and the assignments of error bv both said par- 
ties, and was argued by counsel and taken under advise- 
ment by the Court; and thereupon on consideration, it was, 
on this, 26th day of October, 1889, ordered adjudged and 
decreed by the Court as follows: 

bst. That the assignment of errors by the complainant 
is well taken, and the same are therefore sustained. 

2nd. That the assignment of errors by the respondent is 
not well taken and is therefore overruled. : 

ord. That the decree of the Chancellor, that there should 
be deducted from the amount of liability of the East Tenn.., 
Va. & Ga. R. R. Co., to the complainant, such sums of 
money as he may have made by his work in other employ- 
ment or business after the 6th of January, 1885, and accord- 
ingly deducting from the amount specified in the contract 
sued on the sum of $1,491.00 be reversed, and that com 
plainant, Joseph E. Frazier, accordingly have and recover 
of the defendant Company the full amount promised him 
in said contract without deduction or abatement, to-wit: 
Principal $3,834.10 and interest thereon from August Ist, 
1889, to this date, $54.82, amounting to three thousand eight 
hundred and eighty-eight 92-100 dollars ($3,888.92. ) 
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ith. That in all other particulars the decree of the 
Chancellor is correct and is affirmed. 
5th. That the cause be remanded to the Chancery Court 
at Knoxville, for the execution of the decree and further 
proceedings according to the opinion of this Court. 
6th. That the costs of this cause in this Court be paid 
by the appellant, the East Tenn., Va. & Ga. Railway Com- 
pany, and its sureties, W. A. Henderson and Leon Jourol- 
mon, and in the Court below as decreed by the Chancellor. 
for which executions are awarded. — 
ith. And on application of Messrs. Ingersoll & Peyton, 
solicitors for complainant, the lien for fees in their favor on 
complainant's recoveries, declared by the Chancellor, is con- 
tinued and enlarged, so as to include services in this cause, 
in this Court. 
Court adjourned to meet Monday morning at 8 o’clock. 
P. TURNEY, 
W. C. CALDWELL, 
Horace H. Lurton 
). LL. SNODGRASS, 
W. C. FoLKes. 


MonbDaAy., October 28th. 188%. 
Court met pursuant to adjournment, present and presid- 
ing Chief Justice Peter Turney, and Associate Justices, W. 
C. Caldwell, W. C. Folkes, Horace H. Lurton and D. L. 
Snodgrass. The minutes of Saturday were read and signed, 
and the following business transacted 


JosEPH E. FRAZIER 
ne. DecREE MOopIFIED. 
THE BK. 1... VA. & GA. RY. Co. et-al. } 


In this cause on application of appellant, K. Tenn., Va. 
& Ga. Railway Co., it 1s ordered that the decree entered on 
a former day be modified as follows, this being added to and 
made part of former decree. Upon the argument of this 
cause it was insisted that under the charter of the E. T., V. 
& Ga. R. R. Co. there was power and authority to make the 
mortgages of 1881, and that by the subsequent legislation of 
this State this charter power could not be limited or affected 
in any way in that the charter was a contract that could not 
be affected by subsequent legislation, the Court decreeing 
that the charter power Was limited to the execution of a 
mortgage to secure bonds issued to complete and put in 
operation the line of railway contemplated by the charter 
granted in 1847 to the E. T. & Va. R. R. Co., and that it 
not being alleged in the pleadings or shown in proof that the 
mortgages of 1881 were executed for bonds issued to com- 
plete said road-or put it in operation or in renewal of such 
bonds, that it would not therefore presume these bonds to 
have been issued under the limited authority of the charter 
and that the Act of 1877 did not therefore impair the con- 
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tract contained in said charter, and was valid and not 
obnoxious to the Constitution of this State or that of the 
United States. 
The decree of former day in all other respects will stand 
as entered of record. 
Thereupon this Court adjourned to Court in course. 
P. TURNEY, 
W. C. CALDWELL, 
W. C. FoLKes, 
Horace H. Lurron, 
1). i SNODGRASS, 
T. 8. Wesn, Special Judge. 


SUPREME CouRT OF THE UNITED STATES. 

I, James H. McKenney, Clerk of the Supreme Court of 
the United States, do hereby certify that the foregoing man- 
uscript pages, numbered from one to eighty-one, inclusive, 
contain true extracts from the transcript of the record in 
the case of The East Tenn., Va. & Ga. R’y Co., plaintiff in 
error, vs. Joseph E. Frazier, et al., No. 1407, October term, 
1890, as the same remains upon the files of said Supreme 


Court. 
In testimony whereof I hereunto subscribe 
my name and affix the seal of said 
| SEAL. Supreme Court, at the City of Wash- 
ington, this 2nd day of February, A. D., 
1891. 


JAMES H. McKenney. 
Clerk of the Supren Court of the United States. 


: 
; 
: on 
. 
. 
‘ 
o 
. . 
, 
4 
* > 
t* « 
= 
e# 4 ¢ 
wl ’ 1 ser ae 
om ¢ 
Sainte ~~ 
¥ al & - 
Se 
ay Sat 
+ ae b "7 
i 
«3 Gees 
er < ‘ 
Er be Pd 


sone, t 
: . 
* 4 . 
im 
%% vty Dg 
, 8 
jk ¢ 


Ee as AR A es a i Re 


FOUR APPELLANT 
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IN THE 


Supreme Court of the United States. 


October Term, 1890. 


Kast TENNESSEE, VIRGINIA 
& GEORGIA RAILWAY CoMPANY, 
PLAINTIFF IN ERROR, 
rs. 


JosernH E. Frazter et al. 
ERROR TO THE SUPREME COURT OF TENNESSEE. 
ON MOTION TO DISMISS OR AFFIRM. 
BRIEF FOR APPELLANT. 


The amount involved in this suit is between forty and fifty 
thousand dollars. 

The attempt, in submitting the case upon a motfon to 
dismiss or affirm. is to have fl hearing upon the merits. in 


advance of reaching the case on the regular call of the 
docket. It is not a case that can be advanced upon motion. 


This being so, a hearing upon the merits is sought by 
attempting to use Rule 6 for that purpose. It 1s respect- 


fully submitted that Rule 6 was never framed for any such 


use or purpose. It was probably intended for cases where 


un appeal lies as a matter of right or where the allowance 


of the writ of error is simply a clerical act. 


In the present case the Supreme Court of Tennessee 
delivered an elaborate opinion, and at its very outset, as the 
very first objection to be removed—at the very threshold— 
disposed of the constitutional question, which it is now in- 
sisted by this motion is not in the case; or if in it, is so 
frivolous as to need no further argument. In its final judg- 
ment the State Supreme Court recite that the constitutional 
question was made, and overruled, and in its said final judg- 
ment it set forth its reasons for its action. The decision 
of the constitutional question was absolutely necessary to a 
decision of the case. To have allowed the constitutional 
objection interposed would have defeated the suit of the 


complainants. 


In addition to this the Chief Justice of the State Court 
allowed the writ of error, and accepted a bond, which 
operated as a supersedeas; thus clearly evidencing the 
opinion of the State Court that a constitutional question 
was involved and of so serious a nature that it would be 
unjust to permit its decree to be executed, until this Court 


had deliberately passed upon that question, upon its merits. 


There is nothing in the suggestion that the constitutional 
objection was not pleaded or embraced in the assignments 


of error. 


The charter was in evidence. It was a contract protected 


‘ 
cy 
" 

‘ 


me a ee a 


by the National Constitution. Any State law which violated 
that contract was powerless to deprive the Respondent of its 
constitutional protection, and, as against such chartered 
rights, is null and void, and must be so declared. 


Ist Wallace, pp. 116-155. 


The constitutional protection involved has been denied 
bv the State Court. That the reason assigned for such 
denial is found in what is alleged to be the proper construc- 
tion of State statutes (i.e. the charter) is immaterial. If 
such a position were allowed to defeat the jurisdiction of 
this Court, it would only be necessary to beg the question in 
order to defeat the writ of error. For it is a begging of the 
question to say that, the charter being a State statute, and a 
State Court having construed it to mean a certain thing, 
which construction makes no case for constitutional protec- 
tion, therefore no constitutional question is involved! In 
so far as the protection of the constitution is invoked, these 
so-called *“ State statutes” (i. e. the charter) constitute a con- 


fract. 


The construction placed upon them by the State Court is 
not binding upon this Court, when 7f is asked to determine 
whether the obligation of that contract has been violated by 


subsequent legislation. 


This Court will first decide for itself what the contract is, 
and then whether or not the obligation of that contract has 
been violated. 

Oth How., p. 327. 
Ist Wall., pp. 116-155. 


So much as preliminary. 


: 
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STATEMENT OF CASE. 


Prior to 1869 there existed under the laws of Tennessee 


two distinct rallroad corporations, to wit the Kast ‘Tennes 


see & Virginia Railroad Company, and the East Tennessee Biat 
& Georgia Railroad Company. By reason of State bonds 
previously loaned to them under the Internal Improvement 
Law of 1851-2, and amendments thereto, both of these 
companies became indebted to the State in largesums. By 
an act passed February 25, 1869, railroad companies so 
situated were permitted to consolidate and adopt the name . 
and charter of either of the consolidating companies. 
These two companies consolidated under said act of 186%), | 
adopting the name and charter of the Kast Tennessee « 
Virginia Railroad Company. Afterwards, on December 17, | 
1869, by an act of the Legislature of Tennessee, the name -—~ 
of the consolidated company was changed from East Ten- 
nessee & Virginia Railroad Company, to East Tennessee, 
Virginia & Georgia Railroad Company, one of the respond- 
ents in this cause, in the State Court. 
By the 15th section of its charter said company has 
power to “mortgage its charter and works.” 
By an act passed February 2, 1871, approved February 
3, 1871, entitled “An Act to encourage the retirement of the 
State debt incurred by issuance of State bonds to railroad 
companies,” any railroad company in the State was author- 
ized to issue Company bonds in such an amount and bear- =. 


ing such rate of interest, not exceeding the legal rate of 
interest at the place where payable, as might be determined 
upon by stockholders representing the majority of all the 
stock in the company of which bonds were proposed to be 


issued, and might secure the payment of such bonds, prin- 


eemre ee 


oe ae 


1 iy 96 agg 4 tty as 
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cipal and interest, by mortgage of the fr 


superstructure, equipment and prope rty 


tion of such railroad company. 


(Acts of 1870-71, chap. 116 


In < hapter 151 of the Acts of 1852. wh 


\ct to establish a svstem of Internal Im 


State,” and one of the most notable o 
has ever been passed by the ‘Tenn i ae 
first section enacts that “whenever the 
‘ 


Virginia Railroad Company shall have 


subscriptions for the capital StOcK In SA 


amount suflicient to grade, bridge, and p 


rails the whole extent of the main trunk 


constructed by said company, and Li shall 
Company to the Governor of said State th 
) : } ) 

tions are good and solvent, and whenev: 
shall have craded, bridged, and shall h 


down the necessary timbers for the rece) 


lully prepared a section of 50 miles of s 
terminus in a good and substantia 
materials for putting on the iron rails 

. then said Gsoverno! 
company coupon bonds of the Stat 
amount not exceeding eight thousand d 
Section third provid 


sald se ction, ete. 


the bonds of the State shall have been 


section of the road. as aforesaid. they shal 


upon said section, 


Tennessee upon the issuance of said bon 


of the same. shall be invested with said 


inchises. road-bed. 


of every descri p)- 


p. Lod.) 


} 


ich is entitled “An 


provements in this 


the public Acts that 


Legislature. in its 


Kast Tenn ssee W 


yrocured bona fide 
| company to an 
repare for the iron 
Lhe proposed to be 
be shown by said 
iat said subserip- 

said company 
ive ready to put 
tion of rails and 
iid road at eithe 


ner, with good 


nd equipment, etc., 


shall issue to said 


of ‘Tennessee to an 


lars per mile on 
s that “so soon as 
issued tor the first 
| constitute a lien 
and the State of 
is, and by virtue 


len, or mortgage, 
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without a deed from the company for the payment by said 
company of said bonds with interest thereon as the same 


becomes due.” By section four. it 1s provided that “when 


6 


SAID COMPANY shall have prepared, as aforesaid, a 
second section ° . as provided in the first section 
of this Act, and the Governor shall be notified of the facts 
as before provided, he shall in like manner issue to said 
company like bonds of the State of Tennessee to an equal 
amount with that before issued under the first section of 
this Act, for each and every section of twenty miles of said 
road so prepared as aforesaid, . . ° and upon 
the issuance of said bonds the State of Tennessee shall be 
invested with like mortgage or lien without a deed from 
said company, upon said stock and upon said first and ad- 
ditional section or sections of said road so prepared upon 
the rails and equipments put or to be put upon the same 
for the payment of said bonds and the accruing interest 
thereon, . . . and after the Governor shall 
have issued bonds for the first section of the road it shall 
not be lawful for said company to give, create or convey to 
any person or persons or body corporate whatever, any lien, 
incumbrance or mortgage of any kind which shall have 
priority over or come in conflict with the lien of the State 
herein secured, and any such incumbrance or mortgage shall 
be null and void as against said lien or mortgage of the 
State, and said lien or mortgage of the State shall have 
priority over all other claims existing or to exist against 
said company.” The foregoing provisions of the Internal 
[Improvement Act of 1851-2 expressly recognize the exist- 
ence of the East Tennessee & Virginia Railroad Company, 
and its rights under its charter to mortgage its property : 
the Act of 1851-2 only limiting what the effect of such 
mortgage shall be as against the lien created in favor of the 
State by the issuance of its Internal Improvement Bonds. 
Under chapter 36, of the Acts of 1869-70, which is entitled 
“An Act to amend an Act passed February 25, 1869, and to 
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permit railroads to select a new name,” the East Tennessee, 
Virginia & Georgia Railroad Company, is expressly author- 
ized : 

To issue bonds running to maturity, at such date, and 
bearing such rate of interest as may deemed best with 
which to retire the State debt under the provisions of the 
Act of February 25, 1869." 

So it will be seen that the ast Tenn ssee., Virginia and 
(;eorgia Railroad Company Wiis authorized Lo execute the 
mortgage involved in this case 

I. 1 the 15th section of its original charter. 

2. By the recognition of its power to mortgage its prop- 
erty in the Internal Improvement Act of 1852. 

5. By the Act of December 17, 1869, authorizing it to 
issue bonds, which, taken in connection with the general 
law, implies the right to make a mortgage to secure such 
bonds. 

. Bv the Act of February 2, approve d ebruary dy LSi1. 

This legislation was all prior to the Act of March 24th, 
IS77. The Act under which the East Tennessee, Virginia & 
Georgia Railroad Company (the mortgagor) became a con- 
solidated company was passed in February, 1869. As such 
consolidated company it was authorized by the Act of 
December, 1869, to mortgage its property, g nerally, without 
limitation as to the effect of such mortgage. 

An analysis of the Act of March 24th. Sia. (see Appen- 
dix ), will show that the intention of the Legislature was to 
extend the Acts of 1871 and 1875, so as to authorize a class 


of corporations to consolidate that were not mentioned by 


the Acts of 1871 and 1875 


Under the Act of 18/1. the power LO consolidate itself 


with any other railroad corporation whose road should con- 


nect with it or intersect it, was confined fo corporations of 


this State alone. (See Appendix. ) 


‘S 


The Act of 1875, which is supplementary to the Act of 
1871 upon the subject of consolidation, extends the right 
of consolidation to another class of corporations, to-wit 
‘ Railroad companies existing under the joint legislation of 
this and another State or States, and railroad companies 
incorporated by this or other State or States whose roads 
connect with or intersect each other in this or any other 
State.” (See Appendix.) 

The Act of 1877, which is an amendment of the Acts of 
IS71 and 1875, extends the right of consolidation to still 
another class of railroad corporations not embraced either 
in the Act of 1871 or the Act of 1877, to-wit: “ Railroad 
companies existing by virtue of the statutes of another 
State, ratified or confirmed by the authority of the State of 
Tennessee.” 

The intention of each Act is to authorize consolidations, 
to be effected, and the Acts of 1875 and 1877 are merely 
intended to enlarge the number or classes of corporations 
that might desire to take the benefit of this legislation, and 
make consolidations thereunder. : 

In every section of the Act of 1877 will be found language 
evidencing the fact that the Legislature intended that that 
Act, as well as those to which it was supplementary, should 
have prospective force only, from their respective dates. 

The proviso to the first section of the Act of March 24, 
1877, is to the effect that no railroad corporation indebted 
to the state of Tennessee shall be entitled to the benefit of 
said Acts or of this Act until such corporation shall have 
fully paid off and discharged all of such indebtedness 
actually due at the date of such consolidation. 

By the second section, roads authorized to consolidate 


with each other must connect with or intersect each other, 
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and the terms and conditions of the consolidation shall be 
agreed upon in writing between such corporations respec- 
tively. No such consolidation shall be consummated until 
it and the terms thereof shall have been approved by a ma- 
jority of the stockholders of such consolidating companies, 
and the ree ment of consolidation. together with the evidence 
of the approval thereof by the stockholders, shall be filed in 
the office of the Seer tary of State, and by him recorded : 


2 , : , _ . 
and no euch agreement of consolidation S/iCLil he of any forces 


or effect nntil the consolidating compan s shall hare paid off 


and discharged all indebtedness, if any, actually due by 
them, or either of them, to the State of Tennessee at the dat. 
of such consolidation. 

The third section provides the manner in which the new 
corporation shall be organized, and the new company is 
given power to fix the number of its directors; the number, 
names, and duties of its oflicers; and power to pass by-laws 
for the government of the new company and the manage- 
ment of its affairs; the power to fix the amount of its cap 
ital stock and issue bonds, and dispose of the same in such 
form and denomination and bearing such interest as the 
Board of Directors may determine, and to secure the pay- 
ment thereof by mortgage upon all the property and fran- 
chises of the new company and all the companies from 
which it is formed, and to do all other acts and things 
which the said companies so consolidating, or either of them, 


‘ yy ah : 
might have done previous to such consolidation lhe remain- 


ing part of the Act contains the three provisos, the third of 


which is relied upon by the complainants in this cause. 
From this analysis of the Act of 1877 it is manifest that 

the intention ot the Act is to authorize Purire consolidations. 

and not to restrict the powers of corporations already in 


existence ; and the third proviso to the third section, should 


It) 


be read as limiting only the powers of corporations formed 
by consolidation under the Act of ISGG. 
Endlich on Statutes, Sec. 184—)-6. 

The stipulation of facts, and the final decree in this cause, 
in the inferior State Court, both show that the only consol- 
idation to which the Kast Tennessee, Virginia « Georgia 
Railroad Company Was ever a party was consummated prior 
to Act of December 17, 1/869; and if there ever had been any 
consolidation to which it was a party, AFTER the passage of 


the Acts of 1871. IS75, or 1877, the evidence of such fact, bv 


the express provisions of those 
of the Secretary of State; and 


\ets. would have had to 


have been filed in the oflice 
it devolves upon the complainant, in order to make out his 
Case. if the fact he SO. [0 show rf by uch record. lt mas CON- 
ceded by complainant's counsel. Li thy arqument of thre Cruse. 


: , . : . — : , 
di the State Court. that fhere vever had been any consolidation 


subsequc nt to S69. 


ASSIGNMENT OF ERRORS. 


The State Court erred in construing the charter of the 


Railroad Company in 


~ 


Kast Tennessee. Virginia & Georgi: 
the matter of its power to mortgage its property. 


+) 


The State Court erred in holding that the Act of March 
24th, 1877, did not violate the obligation of the contract 
contained in said company’s charter as originally granted 


and amended. 


my 


a 


i] 
The State Court erred in holding that the Act of March 
~4th. 1877. did not violate the obligation of the contract 


; 


the plaintiff in error 


contained in the mortgage under whic! 
= hecame the owner of the property of the East Tennessee, 
Virginia W Georgia Railroad Company, by foreclosure of 
the same. 
1. 
The State Court erred in denying to the plaintiff in error 
the constitutional protection guaranteed in Art. I, Sec. 10, 
of the Constitution of the United States 
, 
The State Court erred in refusing to hold that said Act of 
March 24th, 1877. was violative of Art. I, See. 10, of the 


Constitution of the lL nited States, and therefore void. 


BRIEF. 


There can be no pretense that there is no federal question 
This is conceded by the State supreme Court as 


se aig ; aa ee i 
raised and insisted upon, and is expressly decided. both in its 


involved. 


opinion, and in the final judgment, entered in the cause. 
“The original rule allowing a motion to aflirm to be 
‘united with a motion to dismiss was promulgated May 
‘Sth, 1876, and in Whitney vs. Cook, 99 | _§. 607. decided 
bare “ during the October Term, 1878, it was ruled that the motion 
‘10 afhrm could not be entertained. unles Chere appeared Ov 
‘the record at least SOV LL color of right to a dismiseaal This 
“ practice has been steadily adhered to ever since.” 
113 U. S., 689. 
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There being no color of right to a dismissal, the motion 
to dismiss must be denied, and with it the motion to affirm 
must fail also. 

[t is respectfully submitted that in advance of the record 
being printed, and upon a few extracts selected with a view 
of sustaining the motion, this cause should not be heard 
wpon its merits. simply upon the briefs of counsel. A 
proper consideration of the question presented, involves an 
examination and construction of the charter of the East 
Tennessee, Virginia & Georgia Railroad Company, as 
originally granted and as subsequently amended; various 
Acts of the Tennessee Legislature ; the subsequent legisla- 
tion which, it is insisted, violates chartered rights; the pro- 
ceedings of foreclosure under which the mortgage was 
foreclosed, and the Act, under which, plaintiff in error was 
incorporated, etc., etc., as well as the record at large in this 
cause, only a small portion of which has heen made an 
appendix to the brief of counsel appearing for the motion, 
and all of which 1s necessary to a proper and correct under- 
standing and decision of the constitutional question in- 
volved. 

The appellant does not desire to submit this cause on the 
merits, on printed briefs. and for this reason, also, it Opposes 
this motion, which is an effort to force such a hearing. 
Appellant desires to be heard orally, by counsel, upon a 
complete (printed) record, in order that it may present to 
the Court in banque its grounds for a reversal of the decree 
of the State Supreme Court. For this reason, we have don 
nothing more than simply to state the case. We have not 
attempted to argue it. We prefer to reserve that for pre- 
sentation to the full bench, by oral argument. In view of 


the following language in the opinion of the State Supreme 


Court in deciding the cause, we think we should be allowed 


tad 
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to do this; that language is: ‘“ We now come to the prin- 
‘cipal question, which involves the right of complainants 
“as judgment creditors, the judgments being mainly for 
‘personal injuries sustained in the operation of the road 
~~ ‘‘in this State, to satisfaction out of the property of the 
‘old corporation in the possession and ownership of the 
‘Kast Tennessee, Virginia « Georgia Railway Company.” 
* * é % * 
The Railway Company interposes a number of objec- 
‘tions going both to the applicability and constitutionality 
‘of this provision, to the mortgages under which they 
‘claim title. The first is, that under the charter of the old 
“company it had power to mortgage, and that this general 
‘power conferred in their charter is a contractual right 
‘which could not be affected by any subsequent legislation 
‘limiting the power conferred.” 

4 ¢ Appellant, therefore, respectfully submits that neither the 
motion to dismiss or affirm should be allowed. On the 
contrary they should be disallowed, and the cause stand for 
hearing, upon oral argument upon the regular call of the 
docket. 

WM. M. BAXTER, 
of Counsel for Appr llant. 

5 nae 


= 
’ 
j 


APPENDIX. 


AN ACT to Amend an Act, Passed February 25, 1869, and to 
Permit Railroads to Selecta New Name 


SecTION 1. Be it enacted by the General Assembly of the 
State of Tennessee, That if any of the railroads of this State 
shall consolidate their interests and franchises, as provided 
by An Act of the General Assembly, passed February 25, 
1869, they are hereby authorized to adopt the name of either 
of the roads so consolidating, or a combination of the names 
of all the roads, or a new name; Provided, however, that 
the adopting of said new name shall not release either one of 
the roads from any and all liabilities they are separately under, 
to the State of Tennessee, under and by the laws of this 
State; and, provided further, that, under their new name, the 
railroads thus consolidated, shall succeed to all the privi- 
leges and immunities, and be subject to all the liabilities of 
the respective roads existing previous to their consolidation ; 
provided further, that said consolidation shall not operate so 
as to abate any suit pending at the time of consolidation in 
favor of or against either of said roads so consolidating. 

Sec. 2. Whereas, The East Tennessee and Virginia and 
the East Tennessee and Georgia Railroad Companies, have 
consolidated into one corporation, under the provisions of 
An Act entitled “‘ An Act to liquidate the State debt created 
in aid of railroads,” passed the 25th day of February, 1869; 
and, Whereas, it is desirable that the consolidated company’s 
name should carry into it the names of the consolidated 
companies ; 

Be it therefore enacted by the General Assembly of the State 
of Tennessee, first: That the name of the consolidated com- 
pany is hereby changed from the East Tennessee and Vir- 
ginia Railroad’ Company, to the East Tennessee, Virginia 
and Georgia Railroad Company; and that the shares in 
said company shall be one hundred dollars, with quarter, 
half and three-quarter shares, representing twenty-five, fifty 
and seventy-five dollars; and these fractional shares shall 
be entitled to fractional votes in the meetings of said com- 
pany. 2. The company is hereby authorized to issue 
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bonds running to maturity, at such date, and bearing such 
rate of interest as may be deemed best, with which to retire 
the State debt. under the provisions of the Act of the 25th of 
February, 1869; and all laws and parts of laws in conflict 
with these provisions, “are hereby repealed : Provided. that 
the issuance of the bonds hereby authorized, shall, in no 
way, impair any liens reserved by the State, on either of 
said roads so consolidating, except as provided in said Act 
of 25th of February, 1S69. 
Sec. 5. Be it further enacted, That this Act shall take 
effect from and after its passage. 
W. O'N. PERKINS, 
Speaker of the House of Representatives. 
D. B. Thomas, 
Speaker of the Senate. 
Passed December 17, 1869. 


(Acts of Tennessee, 1869-’70, chap. 56, pp. 45-6. ) 


\N ACT to Encourage Retirement of the State Debt Incurred by 


the Issuance of State Bonds to Railroad Companies. 


SECTION 1. Be it enacted by the General A8sxt mbly of the 
State of Tennessee, That either or any of the Railroad Com- 
panies in this State may issue their respective company 
bonds, in such amount, and bearing such rate of interest, 
not exceeding the legal rate of interest at the place where 
payable, as may be determined on by stockholders repre- 
senting a majority of all the stock in the company of which 
bonds are proposed to be issued; and may secure the pay- 
ment of such bonds, principal and interest, by mortgage 
of the franchises, road-bed, superstructure, equipment and 
property of every description of such Railroad Company ; 
provided, the mortgage above authorized shall not be so 
construed as to interfere with prior liens, especially the liens 
of the State in the existing mortgage in favor of the State ; 
and provided further, that nothing herein contained shall be 
construed in any way to impair or diminish the priority of 
the State’s lien upon the property which may be mortgaged 
as herein provided for; and expressly bonds which have 
been or hereafter may be issued by the State, shall be and 
remain a first lien on all property of every description, of 
the railroad company to which said bonds may have been 
issued. 
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Sec. 2. Be it further enacted, That this Act take effect 
from and after its passage, the public welfare requiring it. 
Passed February 2, 1871. 
W. O’N. PERKINS, 
Speaker of the House of Representatives. 
D. B. THomas, 
| Speaker of the Senate. 
Approved February °, 1871. 
D. W. C. SENTER, 


7 
Grove rvior. 


(Acts of Tennessee, 1870-71, chap. 116, pp. 134-5.) 


AN ACT granting certain powers to existing Railroad Corporations. 
SECTION 1. Be it enacted by the General Assembly of the 
State of Tennessee, That every existing Railroad corporation 
in this State, whether created under a general or special 
law, shall have the right and the power to acquire by pur- 
chase, or other lawful contract, and have, hold, use and 
operate any railroad with its franchises belonging to any 
other railroad corporation; and likewise to have, hold, use 
and operate any such railroad with its franchises which it 
may have heretofore purchased or acquired; and also the 
power to borrow money and to issue its bonds therefor, or 
for any other indebtedness or liability which it may incur 
or have incurred in the exercise of its lawful purposes, and 
to secure the payment of such bonds, with the interest 
thereon, by a mortgage of the whole, or any part of its 
railroad and equipments and other property and franchises, 
containing such provisions as its Directors shall approve ; 
and also the power to consolidate itself with any other 
Railroad corporation whose road shall connect with or in- 
tersect the road of such existing Railroad corporation, or 
any branch thereof; and so to consolidate itself upon such 
terms and conditions and under such corporate name as 
shall be agreed upon in writing between such corporations 
respectively: Provided, that nothing herein contained shall 
affect or impair in any way any mortgage, right, lien or 
priority of the State of Tennessee, or the rights of any 
creditors of such corporations; and that no such consolida- 
tion shall be consummated, or be complete, until it and the 
terms and conditions thereof shall have been approved by 
a majority of the stockholders of such consolidating com- 
panies respectively; and provided further, that the agree- 
ment for such consolidation, together with the evidence of 
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the approval thereof by such stockholders, shall be filed in 
the office of the Secretary of State. 

Sec. 2. Beit further enacted, That no Railroad incor- 
poration indebted to the State of Tennessee, on account of 
its bonds issued to such road in aid of its construction 
shall be entitled to the benefits of this Act until such road 
shall have fully paid off and discharged such indebtedness ; 
Provided. that this section shall not have the effect to im- 
pair or repeal any Act passed by this General Assembly, 
but the same shall apply alone to the provisions of this 
Act. And that this Act shall take effect from and after its 
passage, the public welfare requiring it. 

Passed December 11, 1571. 

JAMES D. RICHARDSON. 
Speaker of the House of Representatives. 
JOHN C, VAUGHN, 
: Speake r of the Senate. 

Received at Executive Office December 12, 1871, and 
approved December 12, 1871. 

JoHN C. Brown, 
Grovernor. 
(Acts of Tennessee, 1871, chap. 69, pp. 59-60. ) 


AN ACT relating to consolidation of Railroad Companies, supple- 
mentary to the Act approved the 12th day of December, A. D., 
i871, entitled ‘‘ An Act granting certain powers to existing Rail- 
road corporations.”’ 


SecTion 1. Be it enacted by the General Assembly of the 
State of Tennessee, That the Act of the.General Assembly of 
this State, approved the 12th day of December, A. D., 1871, 
entitled “An Act granting certain powers to existing rail- 
road corporations,” shall extend and apply to consolidations 
between railroad companies existing under the joint legisla- 
tion of this and wae’ a State or States, and railroad com- 
panies incorporated by this, or another or other State or 
States, whose roads connect with, or intersect each other in 
this or any other State, and the said Act shall be so con- 
strued; and all such consolidations heretofore made are 
hereby ratified and confirmed, notwithstanding the former 
companies may have been indebted to this State, as set forth 
in the second Section of the Act, to which this is a sup- 
plement; Provided, however, that all indebtedness actually 
due, and existing at the date of such consolidation, shall 
have been heretofore paid, or shall be paid in full, within 


Geutoaece 


Mnscisasdi-% 
“at 
2 Pe tare are nee mes ae 


ao ah 


4 * ah 
og Te or " 7 “ 
eS See ee rai. 


Is 


sixty (60) days from the date of this enactment; and Pro- 
vided further, that nothing in this Act shall, in any way, 
affect or impair any mortgage, right, lien or other claim of 
the State of Tennessee; but such mortgage, right, lien or 
other claim shall continue unimpaired until it is discharged 
under the provisions of this or the original Act. 

Sec. 2. Be it further enacted, That nothing in this Act 
shall be construed to give any right or rights of way in, 
through or over any territory, county, district or municipal- 
ity not heretofore given by legislative Act, and is_ this 
intended to reserve any cession of such right, not revoking 
any hitherto given by general law, and to express in words 
that none such is hereby given. 

Sec. 3. Be it further enacted, That nothing in this Act 
shall be so construed as to prevent taxing railroads by any 
law hereafter taxing railroads. 

Sec. 4. Be it further enacted, That this Act take effect 
from and after its passage, the public welfare requiring it. 

Passed March 11, 1875. 

Lewis Bonp., 

Speaker of the House of Representatives. 
Tuomas H. Payne, 

Speaker of the Senate. 

Approved March 12, 1875. 

JAMES 1). PorTER, 
Grovernor. 
(Acts of Tennessee, 1875, chap. 51, pp. 48-9. ) 


AN ACT to amend the Law in relation to the Consolidation of 
Railways. 


SecTION 1. Be it enacted by the General Assembly of the 
State of Tennessee, That the Act of the General Assembly 
of this State as to consolidation of railroads, approved the 
first day of December, 1871, and the Act of the General 
Assembly of this State, approved March 12, 1875, entitled 
“An Act relating to Consolidation of Railroad Companies,” 
supplementary to the Act approved the 12th day of Decem- 
ber, 1871 (page 59, Acts 1871), entitled “An Act granting 
certain powers to existing railroad companies,” shall extend 
and apply to all railroad corporations now existing or here- 
after to be created in this State, whether under a general or 
special law or laws, or by virtue of statutes of any other 
State, ratified and confirmed by the authority of the State 
of Tennessee; provided, that no railroad corporation in- 
debted to the State of Tennessee shall be entitled to the 
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benefit of said Acts or of this Act, until such corporation 
shall have fully paid off and discharged all such indebted- 
ness actually due at the date of such consolidation. 

Sec. 2. Be it further enacted, That any Railroad Cor- 
poration existing, or which may hereafter exist in this 
State, whether created under a general or special law, or 
existing by virtue of charter or law of this State or of any 
other State, ratified by this State, and authorized to main- 
tain and operate a Railroad within this State, shall have the 
right and power to consolidate itself with any other Rail- 
road Corporation whose road shall connect with or intersect 
the road of such Railroad Corporation, or any branch 
thereof; ‘upon such terms and conditions, and under such 
corporate name as shall be agreed upon in writing between 
such corporations respectively. Provided, That nothing 
herein contained shall affect or impair in any way any 
mortgage, right, lien, or claim of the State of Tennessee, or 
the rights of any creditor of such corporations, and that no 
such consolidation shall be consummated or be completed 
until it and the terms thereof shall have been approved by 
a majority of stockholders of such consolidating com- 
panies, respectively ; and provided further, that the agree- 
ment of such consolidation, together with the evidence of 
the approval thereof by such stockholders, shall be filed in 
the office of the Secretary of State and by him recorded ; 
and provided further, that such agreement of consolidation 
shall not be of any force or effect until said Railroad Com- 
pany or Companies shall have paid off and discharged all 
indebtedness, if any, actually due by them or either of them 
to the State of Tennessee at the date of such consolida- 
tion. 

Sec. 3. Beit further enacted, That the said corporation 
so formed by the consolidation of two or more railroad 
corporations, as aforesaid, shall have, possess and exercise, 
all the rights, powers, privileges, immunities, and franchises, 
and be subject to all the duties and obligations, (not incon- 
sistent with the provisions of this Act) conferred and 
imposed by the laws of this State upon such companies so 
consolidating, or either of them. And said consolidated 
company shall have power to fix the number of its directors 
and the time of their election; the number, names and 
duties of its officers; to pass by-laws for the government 
of the company, and the management of its affairs; to fix’ 
the amount of its capital stock, which shall be divided into 
shares of $100 each, and issue bonds and dispose of the 
same in such form and denomination, and bearing such 
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interest as the Board of Directors may determine, and to 
secure the payment thereof by mortgage of every and all 
the property and franchises of said consolidated company 
and of the companies from which it was formed; and to do 
all other acts and things which the said companies, so con- 
solidating, or either of them, might have done previous to 
such consolidation; Provided, That nothing in this Act 
shall be understood or construed to give or to transfer to, 
or confer upon, any such consolidated company, or com- 
pany or person operating such consolidation of railroads, 
as provided for in this Act, or in any other law of this 
State, any franchise, right, power, immunity or exemption 
not now granted by the laws of this State to the Railway 
Companies which may form part of such consolidated com- 
pany. Provided further, that no exemption from taxation 
under the revenue laws of this State, of railroad property 
and franchises, and capital stock thereon, contained in rail- 
way charters or other railway law of this State, shall be by 
this act, or any other law of this State providing for such 
consolidation, transferred to or conferred upon such con- 
solidated company, or the property and franchises and 
capital stock therein, of such consolidation of railroads, or 
of the property appertaining thereto and used in the opera- 
tion thereof; and that the State shall have the power, by 
appropriate legislation, to prevent unjust discriminations 
against, and extortions for, freights and passage over all 
railroads in this State; and provided further, that no Rail- 
road Company shall have power under this act or any of 
the laws of this State, to give or create any mortgage or 
other kind of lien on its railway property in this State, 
which shall be valid and binding against judgments and 
decrees and executions therefrom, for timbers furnished and 
work and labor done on, or for damages done to persons 
and property in the operation of its railroad in this State. 


Sec. 4. Be it further enacted, That this Act take effect 
from and after its passage, the public welfare requiring it. 
Passed March 23, 1877. 


Epwin T. TALIAFERRO, 
Speaker of the House of Representatives. 


Hucu M. McApoo, 
Speaker of the Senate. 


Approved March 24, 1877. 
JAs. D. Porter, 
Governor. 
(Acts of Tennessee, 1877, chap. 72, pp. 92-4.) 
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AN ACT as to the sale of railroads under mortgage, granting 
certain powers to purchasers, and authorizing incorporation of 


purchasers. 


Section 1. Be it enacted by the General Assembly of the 
State of Tennessee, That the purchasers of any railroad 
chartered by this State, and lying in whole or in part in this 
State, which is sold under any mortgage heretofore or here- 
after executed by it, who shall be, under said sale, put in 
possession of said railroad by any court of competent juris- 
diction, shall have the same rights to operate the same in 
this State as the incorporated company which executed said 
mortgage had by the laws of the State. 

Sec. 2. Be it further enacted, That in case of any railroad 
company chartered by this State or other State, and whose 
road lies in part or in whole in this State, which has hereto- 
fore mortgaged its franchises, roadbeds, superstructures, 
and property of every description, as provided or allowed 
in the Acts of this State (Acts of 1870-1871, Chapter 116, 
passed February 2, 1871), or other law or laws,and said mort- 
gage shall afterward be foreclosed in any court of this [State] 
or of the United States having jurisdiction thereof, by sale 
under said mortgage, then and in that case the purchasers at 
said sale shall, by virtue thereof, be entitled to and be 
invested with the said franchises and property, and with all 
the rights, privileges and immunities appertaining thereto 
by the laws of this State in the Act of Incorporation of said 
company, and the amendments thereto, and the general 
internal improvement law, or other laws of this State, in as 
full a manner as the said company or companies are or 
were; Provided, that nothing herein contained shall be so 
construed as to exempt said railroad and its property from 
liability to State, county, and municipal taxation; and pro- 
vided further, that the purchasers waive any right of exemp- 
tion from taxation, if any existed in the original charter, or 
other law of this State, in favor of such railroad property, 
or stock therein. 

Sec. 3. Be it further enacted, That the purchasers of such 
railroad, its property and franchises, may, after being put in 
possession of said property under such sale, meet together, 
adopt a name for the company ‘or corporation to operate 
said railroad, and elect a Board of Directors of such mem- 
bers as they may see fit, not less than three, at least one of 
whom shall reside in this State, and in such meeting of said 
purchasers every person interested in the said purchase 
shall be entitled to one vote for every $100 of such interest, 
unless the number of votes to which each party shall be 
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entitled, and the mode of representing the interests of the 
purchasers shall have been previously agreed upon among 
the parties interested in said purchase; and the said Board 
of Directors shall proceed to elect a President, and such 
other officers as may be expedient for the proper manage- 
ment of said property, fix their compensation and duties, 
and adopt by-laws for the government of said company, not 
inconsistent with the laws of this State, and shall fix the 
amount of the capital stock of said company, and the 
amount of stock or bonds, or both, which shall represent the 
interest of said purchasers, dividing such stock into shares 
of $100 each. The said Board of Directors shall make a 
certificate showing the name of the corporation, the amount 
of its capital stock, the shares into which the same is 
divided, the number and residence of the Board of Directors, 
where the road lies, and the name or names by which it has 
heretofore been chartered and known, and shall cause the 
same to be signed by the President and the members of such 
Board, and to be filed with the Secretary of State of this 
State; and thereupon the said purchasers shall be a body 
corporate, under the name so adopted, with all the rights, 
powers, privileges, immunities and franchises possessed 
under the laws of this State by the company or companies 
whose road and franchises were sold as aforesaid, under the 
acts of incorporation thereof, or any amendments thereto, 
any subsequent act or acts of this State, and with all the 
rights, powers, privileges and franchises possessed by the 
corporation formed and organized for the building of rail- 
roads under Act 1, [ Art. 1 | Chap. 4, Title 9, or other provisions 
of the Code of this State. rye said Board of Directors shall 
issue to the parties interested in the purchase of said rail- 
road, shares of the capital stock thereof of $100 each, to 
such amount as they shali determine, in proportion to their 
rights and interests in the property, which shares shall be 
fully paid, and not liable to calls, and also such bonds and 
obligations as they may determine; Provided, that no rail- 
road company or corporation shall have the power under 
this Act, or any other law of this State, to create a mortgage 
or other kind of lien on its property in this State which 
shall be valid and binding against judgments or decrees, 
and executions therefrom, for timbers furnished or work 
and labor done on its road, or for damage done to persons 
and property in the operation of its road in this State; and 
provided further, that this State shall have such powers over 
the operations of all railroads in this State as to prevent, by 
appropriate legislation, unjust discrimination against and 
extortions for freight and passage over such railroads. 
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Sec. 4. Be it further enacted, That nothing in this Act 
contained shall be so construed as to interfere in any man- 
ner with valid prior mortgage liens, if any, upon the prop- 
erty, rights, franchises and privileges of the company, 
whose road may be sold as aforesaid, nor in any way to 
impair, modify, or diminish the right of priority of any lien 
this State may have on the property so sold. 

Sec. 5. Be it further enacted, That nothing herein con- 
tained shall be construed as giving to the purchasers of any 
road any rights, immunities or privileges that had been for- 
feited previvus to the purchase, whether said forfeitures had 
been declared or not, nor to give, nor shall anything herein 
contained be construed to give the said roads any claim 
against the State of Tennessee under the internal improve- 
ment laws, nor shall they have any exemption from taxa- 
tion, nor to give the purchasers any right or exemption from 
taxation, by the State of Tennessee or any counties or muni- 
cipalities through which said roads may pass, which were 
granted under the original charters of the railroads pur- 
chased, or other laws of this State. 

- Sec. 6. Be it further enacted, That this Act take effect 
from and after its passage, the public welfare requiring it. 

Passed March 12, 1877. 

Epwin T. TALIAFERRO, 
Speaker of the House of Representatives. 
HucH M. McApoo, 
Speaker of the Senate. 

Approved March 16, 1877. 

JAs. D. PoRTER, 
Governor. 


(See Acts of Tennessee, 1877, chap. 12, pp. 17-20.) 


Me A NE ELT TT 


oo ' [oe eae oe ae , 
: ¥ oR atl EF Sid Ee 


co eegmasmenst ati ate ate “i te 


(fice Supreme Court 0. S.- 
FILED, 


APR 25 1891 


‘AMES 4, MCKENNEY. 
LERR 


IN THE 
Supreme Court of the United States. 
No. 1407—October ‘Term, 1890. 
East TENNESSEE, VIRGINIA & GEORGIA 


RAILWAY CoMPANY. Plaintiff in error, Error to the 
Supreme Court 


Com | 
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>. 


| ot Tennessee. 


Joserpn E. FRAZIER, et al., Defendants. 


Motion for Award of Damages. 


In this cause, Joseph E. Frazier and others, defendants, 
move the Court to award, in addition to interest upon the 
amount of their several judgments, decreed to be paid by 
the plaintiff in error, damages at a rate not exceeding ten 
per cent. thereof, because the writ of error delayed the pro- 
ceedings on the decree of the Supreme Court of Tennessee, 


and appears to have been sued out merely for delay. 


Wm. M. Baxter, Esq., 
Counsel for Plaintiff in error:— 
The foregoing motion will be submitted to the 
Court on Monday, April 27th inst., under Rule XXITI. 


HENRY H. INGERSOLL, 
Counsel tor Defendants. 


Copy of the above received by me this 20th April, 1891. 
Ww». M. BAXTER. 
Counsel! for Plaintiff in error. 


BRIEF. 

“In all cases where a writ of error shall delay the pro- 
ceedings on the judgment of the inferior court, and shall 
appear to have been sued out merely for delay, damages at 
a rate not exceeding ten per cent., in addition to interest, 
shall be awarded upon the amount of the judgment.”—Rule 
XXITT-2. 

At a former day of the present term, this cause was 
submitted on motion to dismiss or afhrm. 

On March 23d, Mr. Justice Brewer delivered the opinion 
of the Court sustaining the motion to affirm, which con- 
tains the following succinct statement of the case, furnishing 
the ground for this motion. 

“The pleadings in the trial court, the assignment of 
error, the opinion of the Supreme Court, and the original 
decree of that court, contain no reference to any Federal 
question. ‘The invalidity of the act of 1877, in all these pro- 
ceedings, is placed upon a supposed conflict with the State 
constitution. Obviously that was the substantial matter 
litigated. The fact that, two days after the decision, the 
presentation of a Federal question was recognized by the 
Supreme Court, is not to be taken as a declaration that the 
Federal question was a principal one—one which it had 
theretofore ignored—-but rather implies that it was a subor- 
dinate and incidental matter, which, though noticed by 
counsel, was not made the stress of the argument or the 
burden of complaint. As such a claim had been made, 
although in a subordinate and incidental way, and although 
it was a matter which had not arrested its attention, that 
court, with a delicate sense of justice, caused a statement 
to be entered of the presentation of this Federal question, 
in order that any rights of review which the railway com- 
pany might have by reason thereof, should not be lost to it. 
Recognizing the fact that thereby a Federal question is pre- 


sented, it seems so obvious that it was not the bone of con- 


tention, the principal matter litigated, but oly put into the 
record forthe purpose of anappea/, that it must be adjudged 
there was color for the motion to dismiss. While that 
motion must be denied, the motion to affirm is presented for 
consideration, and upon that we have no doubt.” 

Matter “not the bone of contention put into the record 
for the purpose of an appeal” makes the writ of error to 
“appear to have been sued out merely for delay.” In such 
case “damages ata rate not exceeding ten per cent. shad/ 
be awarded.” 

It it be objected that the decision of the Court, affirming 
the decree of the State Court, was under the last clause of 
Rule VI, Sec. 5, viz: “That the question on which the juris- 
diction depends is so frivolous as not to need further argu- 
ment, the answer is found in the language of Chief Justice 
Waite in Amory vs. Amory, | Otto, 556: 

“We can adjudge damages under Sec. 1010, R. S., and 
Rule 23, in all cases when it appears that a writ of error has 
been sued out for delay. ‘This gives us the only power we 
have to prevent frivolous appeals and /rivolous writs of 
error; and we deem it not improper to say that ¢hzs power 
will be exercised without hesitation in all cases where we 
find that our jurisdiction has been invoked merely to gain 
them.” 

And in Whitney vs. Cook, 9 Otto. 607, the Court says: 

“Our experience teaches that the only way to dis- 
courage frivolous appeals and writs of error is by the use 
of our power to award damages, and we think this a proper 
case in which to say that hereafter more attention will be 
given to that subject, and the rule enforced both according 
to its letter and spirit. Parties should not be subjected to 
the delay of proceedings for review in this court without 
reasonable cause; and our power to make compensation to 
some extent for loss occasioned by an unwarranted delay 


ought not to be overlooked.” 


See also Prov. /ns. Co. vs. Hutchberger, 12 Wall. 164. 

Hall vs. Fordon, 19 Wall. 271. 

Peyton vs. Heineken, (1. C. P. Co.) U. S. Rep. Book 
20, page 680. 

In short: A writ of error sued out ¢1 a question * * 
* “so frivolous as not to need further argument” is a 
“frivolous writ of error.” And a “frivolous writ of error” 
is one “taken for delay only”—-Rule 6,—or “sued out 
merely for delay,’—Rule 25. 

The delay caused by this writ of error in this cause is 
for two years, viz: from September Term, 18389, Supreme 
Court of Tennessee, to September Term, 1501, same Court. 
Ten per cent. upon the various judgments embraced in the 
cause would not exceed “just damages,” the allowance of 


which is required by Sec. 1010 Rev. Stat.. nor the fair com- 


pensation to which defendants are entitled for the delay and 


additional expense of contesting their respective judgments 
in this Court. 

This supplemental motion is analogous to that of a 
motion for award of damages upon an injunction bond. It 
comes appropriately atter the decision of the cause has es- 
tablished the facts upon which the award and _ recovery 
depends. 

And unless the Court has in fact already considered 
and decided the question presented by this motion it is sub- 
mitted that under the terms of Rule XXIII: “shad/ be 
awarded,” the declared purpose of the Court to enforce the 
same ‘in its letter and spirit,” and the decision of the 
Court in this case that * the Federal question was put into the 
record for the purpose of an appeal,” defendants are entitled 
to an award of damages at the rate of ten per cent. upon the 
amount of their several judgments delayed for two years by 
the writ of error in this cause. 

HENRY H. INGERSOLL, 


Counsel for Defendants. 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1890. 


No. 1407. 


EAST TENNESSEE, VIRGINIA & GEORGIA RAILWAY CO.. 
PLAINTIFF IN ERROR, 
VS. 


JOSEPH E. FRAZIER, et al., Derenpants. 


Motion Under Rule 238. 


BRIEF FOR APPELLANT 


WM, M. BAXTER, or Cowunset. 


KNOXVILLE, TENN.: 
8. B. NEWMAN & Co., STEAM BOOK AND JOB PRINTERS. 
1891. 


| 


ease 


IN THE 
Supreme Court of the United States. 


October Term, 1890. 


Kast TENNESSER. VIRGINIA 
& GEORGIA RAILWAY COMPAN’ 


PLAINTIFF IN ERROR. 
Josepu E. Frazier. et al. Defendants 


In reply to the motion made herein, appellant submits that it 


ought not to be allowed: 

(1) Because it does not appear, nor does the record show, that 
the writ was sued out merely for delay. There is intrinsic and inci- 
dental evidence in the record that every step in this litigation, and 


every incident of it, has been hotly contested. It is a fact shown by 
the records of the State and Federal Courts of Tennessee, which fact 
is well known to appellee’s counsel, that the liability of the purchasers 
at the foreclosure sale of the property of the old East Tennessee, Vir- 
ginia & Georgia RAILROAD Company, until the decision of this 
Court. has never been considered other than a very doubtful question. 

[n cases now pending on the docket of this Court, coming up from 
the Circuit Court of the United States for the Eastern District of Ten- 
nessee, the Circuit Judge and District Judge certified a difference of 


opinion on the merits of this very question; and the appeals in these 


cases are now pending for decision. 


(2) Because the writ in this cause was sued out bona fide, and 
not merely for delay. This would be the presumption ; and the burden 
would be upon the appellee to show to the contrary. The fact that this 
Court has affirmed the judgment of the State Court, does not, and can- 
not, ex post facto, make mala fide s of bona fide Ss. 

(3) Because this Court, in equity cases, under Rule 23, does not, 
as a matter of course, apply damages, in addition to interest. It may 
order otherwise, and in this cause has already done so, in the judgment 
it has heretofore entered. That order only awards interest and costs. 

(4) because two things must concur in order to sustain such il 
motion as is herein made, to-wit: It must appear that the writ was 
taken merely for delay, and, even if this be shown, that the Court 
thinks it a case in which it should not order otherwise. 

(5) It not only does not appear that the writ was taken for 
delay, but on the other hand the Court has already made an order 
simply for interest and costs. This saves appellees from any loss. 
They get principal, interest and costs. The imposition of a penalty in 
the way of damages, is to punish appellant for frivolous appeals, and 
appeals which, upon their face, are utterly without merit. It is only 
in the most extreme or most flagrant cases of an abuse of the appellate 
jurisdiction of this Court, that the rule was intended to be, or ever has 
been or ever should be, applied. If it followed that every case which 
this Court might dispose of, upon a motion to dismiss or affirm, 
carried with it, as a matter of course, ten per cent. damages, many an 
honest client would be deterred from seeking the opinion and _ protec- 
tion of this Court, lest he should be punished for doing so. 

It is respectfully submitted, and ‘insisted, that it is now too late to 
make this motion, because the Court has already acted in the premises ; 
but even were it in time, it ought not to be granted. 

Respectfully submitted, 


WM. M. BAXTER, 


Solicitor for Appellant. 


AEE GOS, SE EMER IAN, OT 


TRANSCRIPT OF RECORD, 


SUPREME COURT OF THE UNITED STATES, 


THE 


OCTOBER TERM, 1090. 


WALTER 


A. 


WOOD 


MOWING 


AND 


REAPING 


MACHINE COMPANY, PLAINTIFF IN ERROR, 


Us. 


SMITH A. SKINNER. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF NEW YORK. 


FILED AUGUST 9, 1890. 


, 
? ; 


(pridl file. and 
ind the burden 


‘he fact that this 


does not. and Ciil- 


> > he 
Rule 25, does not, 


rrow any loss 
oft i penalty il} 
i> dppeats and 
rit lt ls only 


rn) and protec- 


io 


a all 
ee. 
ieee ~ ; 
\ 
wd 


TRANSCRIPT OF RECORD, 


SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, Soo. 


rHE WALTER A. WOOD MOWING AND REAPING 
MACHINE COMPANY, PLAINTIFF IN ERROR, 


, © , 


SMITH A. SKINNER 


OR TO THE SUPREME COURT OF TH LTE OF NEW YORA 


FILED AUGUST 9, IS90. 


ad 
CM ee 


fe og 


at a 


wets 


BRS gee 


eel genannten 


tiara ete ee 


tl ee li, 


I OI 


_ lite sep etameemnnins -p. € 


SUPREME COURT OF THE UNTTED STATES. 


OCTOBER Tick M,  lsSoo. 


No. 12: 


=~ 
>. 
we 


THE WALTER A. WOOD MOWING AND REAPING 
MACHINE COMPANY, PLAINTIFF IN ERROR, 


SMITH A. SKINNER 


ERROR TO THE SUPREME COURT OF THE STATE OF NEW YORK 


INDEA 

i 
! 
I Ll i} iis - 
KN 
Smith A. S f 
Walter A. W i . 
). Russell Pa Z iv 
\ ae 5 
~ hy ae " 
\V ird Gu UV 
W.7 bit Z 
ph W. I fa 
Lewis W. SS; 4 
Franklin S« i () 
Frank W.G is 

Smith A. S 
Wa i ; 
| Pa - 
~ , 60 {: 
Complai: be) 
Answ iy 
: a _ no {8 


Jupp & Derwetter, Patyrers, Wasuinorox, D. C., NovemBer 4, 1890. 


a ee 


AY 


THE W. A. 


In the Court of Appeals of the Stat 


SMITH A. SKINNER, Plaintiff, Res! 


‘ie 
5 - 
\\ \] > 
4, f ’ sy7 1% . ‘ . : 
HE \\ LLTER A ’ e152 ©, TPNV NGS .% , i ‘ 
PANY Defenda | 
. ) 
hi 
’ 
, ‘ " ‘ 
James t1lisil cy ci iii ’ i ii ; | 
ri . | 
’ ‘ yi t >? 
ci it \ VV i 4\ DUIKIeY, \ Pi; 
’ 


rr ’ 
, ' 
, } rT ' TT | ; “fT 
Phi Pres] iClit O1 Lil Pied al 5 
4 7 
yr, . " yf maky  f ‘ ; 1 i 
ul} i that Cty Ji if | ' ‘ ’ } . 
i 
L} 
’ ? ; ' : , ** 
pt sta Ail Lt) if ya Ma “il ‘ | si — & 
i 
t , } 'sv?y | ’ 
Ji haf ‘OP PS nent Vi s | are | Vili j 
‘ i 
‘~. 7 ’ ’ \ ° , a $ ;% 
' Laci Ul Ji cy im a ' : PEt ," ‘ Li ~ Pika 
« 
5 
’ + . ‘ ; 
’ ’ ’ ; ~~ 
Ai ' ij Lil ‘ sit PL aah _ , ‘ i 
— oe 
; ‘ + ‘ ; ; ~ 
‘ iA i s+) ' ‘ pial ‘Fi ~ ‘ 
+ ‘ , ’ =, 
| id] i ‘ ‘ ‘ , » ' j 4 
‘ ; 
,' 
ae ; 
\\ ATAT \ (> vy bi! 4\ A4 i} |p 4 Lil ‘ 
} .t ; | ‘ 
it) pial if ‘ ] \ ) 
} 
: 
: ? ’ ~~ / 
il ivi i] LJThiteaUd » i i 
: i ; 
aaaaca >» ‘ ‘ ; cho ere ‘i ; 
a. , | ‘ ‘ ’ ‘ ~ 
aiii «i ri i ’ ‘ Kt a 4 ~ ‘4 ‘ ; ; 
> . " : 
rié ? | ‘ 
\}i ii i ‘, i i .? it ,? i? ; ’ 
‘ 
’ “ ’ ! ! | j - 
( i CU Lect LLCS \ ‘ wil svt Pil 
, , , , , 
\\ | it Viis bi ct ¥¥ il ; ‘i ‘ 
rn 
; 
) ’ _ 
( iis ‘ i Wi 2 <A i .7 i i 
’ ’ a ’ 
i] cyisi] \\ is au Lil ~ if | t . 
. , ; 
1)] , ~ ' . ~~ Li}? | i ‘ at ‘ 
‘ i . 
> , ’ _ ’ ' ~ 
' Fi ~, ‘ sis ‘ =| | & ' _ ‘ ; 
. , : , , , + 
I) 13h?) i . ei lM Bere ‘i ic i ' 
; 
; \ h\ , { ' " 
‘ i i} +haca' Paaat ; 
i * 
} " ; ' , 7 4 
at itis ie iLit’ sree = i i « A 4A P, ; 
| ’ ' ; 4 ‘Tt 
<i | bul i act baita spreceu y ia 
. . 
*) ; : ; ; ’ ; ' 
«> . see iiatil (40) COPLLE TE iia ’ 
; + | ' 1) ye i ™ : 
ial biCll, ULIUCl yvVu a 
. ; ‘ iT 
Lilie i ‘ Pal Giliai proceeall ion re | Pew Mat ila 
4 : 
’ — ee vy? > ' ~ 
mal iiit io Line SBUuprelil Lourt ol ij i 
7 
| a 
7 haat eens ave the sameat Washing 
Writ, SO Lhal you Have Lue sailea al ape. 


WOOD M. AND R. M. CO. VS. SMITH A. 


SKINNER. | 


_ 
via ViACHINE (¢ ON : 
/ 
ora Line istices of] 
’ ’ ’ 
i List? i i Like | i} itt] iT) 
;sSsupreme Court oF the 


ma 4 ng ti lighest 
aaa SiQtli COU 7 ie 
i Lind) Line Wa Le] A 
. ein was drawn 
iu rity @X =i 


’ , , ’ 
; r° 
Stal ‘ hi a 
4 
| 
, * , 
; ; ; ; $ 
} ; » i ss i & ri i + 
~ ' Ti 
di beh 9 OO yi ' iv 
; 1 ' T ,? 
a ” ii ‘ , itl ‘ 
‘ 
; ; . 
_ © ; ;™ pi | it 
' ~ wa | 
‘ i ~ | ‘ 
, 7 ’ = 
i ruil ii, JI 1} ij i 
. 
« | ‘ ‘ ’ 
' Ai | ‘ , ’ ‘ 
- ' :, , 
bch bail ‘ LA? i bict I 
‘ \V \1 
i \ Vood \i Will 
H . ? ' . 
“A ail "23 e2 @. ~ Wwe, 
’ ’ 
: ‘ + ’ 
a ive aduly ( rected 
pT ' , 
’ ss its «ai ri al ‘ it) 
i 
’ ’ ’ +} _ , 
: ia i? LiIcl 5? , ahs 
| } 
’ ' ? ’ ' ‘ ; 
iti ULC il 7. . f ] ~ ¢ (j 
. ~ 
: 
,cy ; : | Fy 
i Sia _t} i dl Liat 
7 iy 


1? OH Lhe second Mon- 


9 THE WALTER A. WOOD MOWING AND REAPING 


day of October next, in the said Supreme Court to be then and 
there beld, that, the rete and proeeedings being inspected, the 
sald Supreme Court of the United States may Cause further to be 
done therein to correct that error what of right and according to the 
laws and customs of the United States shoul: | be done 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
said Supreme Court, the 23d day of June, in the year of our Lord 
one thousand elght hundred and ninecy 

[Seal of the U.S. Ci Court, N District N. Y 

Ww. &. DOOL UP Le, 
Clerk: of the Civeuit Court of the United States 


; , , 2 
ror Tlie Nort] Pil Dish icl OT Ne York. 


Allowed June 2l1st, 1890. by 
DAVID L. TROLLETT, 


, - ’ , . ‘ ‘ 
f je] Juda ( fjil rf fil App (Lis, Second Dir Sigil 


| | Endorsed :] Supreme Court of the United States. The 
Walter A. Wood Mowing & Reaping Machine Company, 
pl’ff in error, a; — Smith A. Skinner, def’t in error. Original 


t 
writ of error. Hale, Cowen & Bulkley, attorneys for pl’ffin error, 


25 North Pearl street, yo oat N. ¥. Due and personal service of 
cop- of the within — admitted this — day of salilies, sen —_— 
attorney for — Filed June 27. 1890 

5 ( ourt ol Appeals. 

STATE OF New YORK, 85 

Pleas in the court of appeals, ba ld til thie ( Lpitol br) bene city OT Ae 


bany, on the 5rd day of June, in the year of our Lord one thou- 
sand eight hundred and ninety, before the judges of said court. 


Witness the Hon. William C. Ruger, chief judge, presiding. 
GORHAM PARKS, Cle: 
Remittitur June 10th, 1890. 
6 SMITH A. SKINNER, Respondent, ) 
ag st | 


THe Wactrer A. Woop Mowine & Reaping Macatne Company, | 
Appellant. 


Be it remembered that on the 17th day of March, in the year of 


our Lord one thousand eight hundred and: ightv-eight, The Walter 
A. Wood Mowing & Reaping Machine © nw the “appe ‘llant in 
this _— came here into the court of appeals, by Hale, Cowen and 


Bulkley . Kisqrs., its attorney 5, alii | filed in oe Sul 1 court a notice of 


appeal and return thereto from the judgment of the general term of 
the supreme court of the State of New York, and Smith A. Skin- 
ner, the respondent in said action, afterwards appeared in said court 
of appeals, by James Lansing, Esq., his attorney. 
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machine royalty be satisfactory?” I said that it would; I would 


on ee * i 
leave it to him Hle then sai Llow manv machines 


. — 
— 


bim as near as I could recollect. Ile then reflected. Then said, 


If rat] mr f nyyeayv , ~~ + ih « e | ._ — ] 1 |] j 
Wiii ¢ priie La) SODTTIE YT ilt’rTe Se eLeae i\ t PSL Titi if) ~ : sri iti 


. . = 

, ; os , 4 a - 4 | ; , _ . 

11) i} Tie ISiil)i way. Well. Deo rey I } (yy) * ri) 4 oot . cy ' =!) 
° : | , , 


five cents on a machine Phat was all that irred then ln reval 
LO the price Then Wi talked ab ut oul rival matters and in 

: 
$2 é rad LO the house -ab Mbt money © \ lL fli Ola fi Ist t] Siuvs, 


i 
$s . s* «8 . ‘ e i e se " ‘ 
Llere we. OU] CoOomMpDAaAnY, mHave } i} T a i (>?) | (*¢>] } pPOdLE SE 
i ‘ 
: - : ‘| | . , * ’ \ 7 : / 
mMdicating the house: 1t Was « I On Mir. Jas \ 5i1OouUse Ol \I 


> 7) =. ) 2 . , : : - ; : . 2 : i 
Ball’s house. | don’t remember which He proposed to vive me thi 


' 
] | } , ’ * 
tT , ‘ ; } ; ye . t ,«yT ; ’ ’ ‘ \ , . § ‘ ; . > 

Mmorigagt Lue, held Ol} ‘ bch t PhOus ‘ 4 , i) ’ lil i sci ‘4 IV. anQ@d [ i 
hi lf anid ¢ : f 

. } } | 4’ » | ’ ‘ 

i bitmisell WOUTT LUKE i 111) .! cy il i ; Ss ‘ uv WV Nil 

; —— . , ' 

" , + , > . Tata ’ .% » * , : ‘ s»% ‘* . 
private matters; nothing more don OU : iat time \fter 


this conversation in regard to the mortgage I r ved from Mr. 
Cheeney, the company’s book-keeper, a note that Mr. Wood wanted 
to see me al his othee over at th works -the ¢ Inpanys othee 
[ went. At tl | : : | : 
was that time. At that time Mr. Parsons sent in on a slip of paper 
the amount, the number of machines on which wy device had been 
put, and what the same would amount to at five cents per machine 

[ sawthe paper. Itamounted to overseven thousand dollars at that 
Liine. I think that wasa | 
about that time I think it was—(waived). The next conversation 


é‘ »s ,' _ ;' 
[ had in regard to setting up this ablalr was with ‘Ir. Johu Ho- 
bart Warren, one of the company’s trustees. I went over to his 
house to see himand met him in his little office. I told him 
14 | came to see him about sett oO that matte rin regal | to the 
oiler. He said it was time it was settled: he also thought 


ought to bave compensation. I asked him if he would see Mr. 
Wood and speak to Limabout it. He said he would ; he said he ad- 
vised me to go and see all the auditing committee individually, 
and I saw them all; they, every one | talked with, said that I ought 
LO be paid, CXC pt Mr. Fuller: he said if UO lol LO pe s ttl 

Q. Have you, since the patent was issued to you and reissued, 
ever license 1 others to use it on mowers or reapers or binders or 
otherwis« 

A. No; I never have. 

Q. Have you had applications for its us 

A. Yes, sir. 

®. Any sum offered ? 

(Objected to by defendant as immaterial and, as evidence of value, 
incompetent.) 


*) 


A. I was offered eight cents royalty. 
(Here Mr. Gale objects as above. Answer waived and struck out.) 


Adjourned to January fifteenth, 10.30. 
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MACHINE CO. VS. SMITH A. SKINNER. 


a 


OFFICE OF PLAINTIFF’S ATTORNEY, 
January 15, 1S85—10.30 a. m. 
‘ | ar as before. 
4 ’ } ‘ : , ‘ +) 
Adjourned by consent to January twet fourth, 10.30 a m 
Adjourned Thy consent from January tw uty-fourth LO January 
twenty-elghth, 10.30 a. m., office of plaintiff’s attorney. 
OrFICE OF PLAINTIFFS A RNEY, AT TROY, 
January 28. 11.00 a. m. 


Parties appear by counsel as befo 
Plat ty tt t] ; 1))} : 7. re } mrint i ren. 1° f lofany 1; ; 1 
bch ititill 4) iers hia evilde Litt <i pve aul 4 ii ' bicil i cit it iit aiii ot 
LWenbtV-lour Ocltavo Puges, issued 1n and tor the vear 1S76.1n which. 


si 
at page fifteen, under the head of “ Walter A. Wood’s New Sweep 
Rake, Self-delivery Reaper,” public attention is called to several 


enumerated “ points of excellence,’ and amongst them the follow- 


’ > — ‘ i ; oa ** 
ny he patent spring ollers are applied to all bearings ( De- 
i a 

’ ’ > af : } 3Aa8 . : sen AT . 
enaant oblects to same us lhmaterlal, and especlally So lal 

: * 

- ) ' : 

, ° . ’ — 

ld as aay claim for use of such ollers during that vear is barred 


— , , | 
DV the statute OF llmitatious. ()biection overruled. Defend- 


3. a . ee i ' ; _ fie -- 
Pla iLITT Ollers In evidence ilKke ecirculars for eacn vear trom ISdi 
. eR - , 
to 1554, containing same statement. Saume opyection and ruling 
aii . exrxC 
1) .. 3S a (T.. ae ee } nk a ) sl ] . 
whe thi C7PLIC'LS LO prove Ciictt Lfie (ACW itIiaAd Used Lhe device spoken 


- 7 i. : j : P7 &) - ] BR ivags i“ +) . . 
OF vetweehllh the Vears Is{i2 ana J Say. oot 6. VE 95.063 mowers and 


reapers. Defendant objects as liminaterial, and especially because 
ail claim for such use is barred by the statute of limitations, and 
ul right of action therefore, is so bat | 

Parties admit that this action was « smeneed July, 1883 

Plaintiff offers to prove that the defendant used said device since 
July, 1877, and up to September, 1854, on 105,406 mowers, 39,479 
sweep-rak reapers, S055 harvesters. Defendant objects to such 


} 
; 


evidence upon these grounds: 1. Phat plaintiff has not proved any 
cause of action. 2. Lhat the bargain Lestined to Dy plaintifl Was 


only verbal, and was and Is void DY the statute of fraud o That 
so far as such bargain was for an exclusive use of the device by de- 
fendant on their reapers and mowers, it was for an Interest In plain- 
tiff’s then prea nt, and was void under the laws of the United States 
in that behalf, being only verbal. 4. That such bargain, as one for 
a sale, was for over fifty dollars, and void by the statute of frauds in 


7 


SUCI) CUusSes provider 
’ ” . ’ | . . . . } . @ +. 
Sald derenduantl Of salad device ior the term OF sald patent, Was Not to 


} } 


2. That such bar ain. aS one for the use by 


7 


be performed within one year from the making thereof, and was 


thus vold bv the statute of sueh Irauds 1h such Case provided. o>. 


That as to so much of sald proot as relates to machines made after 
March 21, 1582, such DUrgall Was and is Inapplicable, the patent 1h) 


force when such bargain was made and to which the bargain re- 
lated having been on said March 21, 1882, surrendered by plainufl 


“as VOId.) 
Decision reserved. 


Adjourned by consent to January thirtieth, 11 a. m, 
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‘ : 4s ; . oe 
Parties appe: req DV counsel as bpetore. 
Defendant’s counsel makes additional objection to the last offer as 
. } 
follows: 


— ry 4 ‘| "yy : ] + vj \ : + cy .) . 
- That as to tne use OT SUCH! Gevice aiter Mare i} ws isSS2. it does 


not appear that the reissue was with the consent or knowledge of 
defendant, and it does ay pear from the « riginal patent and reissue 
that the reissue was not for the invention claimed in the original 
patent, but that the reissue claim was broader than the original one, 
and that such reissue was therefore unauthorized and invalid 
laintiff cites Pennyvman ie | Niet A mn statute limita 


reserve¢ : 
SmitH A. SKINNER recalled 


[ had business dealings with the defendant before bringing this 
suit. (Paper shown to witnesss.) I received from defendant a bill 
I now have in my hand | had with the defendant the transactio 
stated in this bill. (The bill effered in evidence by plaintiff. De- 
fendant objects to same—l, as immaterial: 2, that the fae proven 
relates to the rendition by defendant of the entire bill, and that a 
part of such bill separately from the rest of It Is Inadmissible. Over- 
ruled. Le fendant CXCePLS Bill received 11) CVIGence, marked 
" Piaintiff’s Hig see exhibit at end of ca 
on the bill except the i 
and eighty-two cents, and June 13, 1876, of seven dollars, which | 


7. 


paid July 18, 1876. 
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ys 
| never paid the items 


‘ .* pe) ' ga * ‘ sa @ «ae ‘ ] 1} — 
CLS May . -oe¢0, OL] twehtVvV-LWoO dGdoiars 


Cross-examined by Mr. GALE: 


The various interviews with Mr. Wood related have given, | 
think, with as much particularity as | now remember them 
(). You lave pivell Olly Wildl SeecIned tO De Vo i see yllee- 
17 Lioh OFT the substance ol those inter Ws, und is that all that 
ut LOIS distance Ol time \ ua are bie t ive 
A. Yes, except where nave Yiveln lan rulave Used, 
Q. Did you at or about the time of either conversation make any 
memorandum of what was said ° 
A. No. 
Q. In the instances where you have given language used would 
you be understood as rememberiug the words ised Or oniy thelr 


general purport? 7 
A. Some of them, I should say, were the words used and others 


their purport. 


Recess to three p. m. 


WALTER A. Woop culled — sworn: 


l am president of defendant. I have been since the company 
was formed, I think, in 15606.) | have been engaged in the business 


of manulacturing MOWlIY tuachihes silice lsoZ: have been some- 
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A. No: not that know of. 

(). Have vou heard read the testimony of plaintiff as to his inter- 
view with you when he showed you the model? 

A. Yes. 

@. Did you tell him that was just what you wanted—that was 
just the thing’ 

A. No; I di 

(). Did you tell bim that he InNuUust vel that thing patented as 
shown to you 


a 


j 5 : ' : **% | | ‘ . ,*% ] 4] . 
A. Oh, no: | don’t remember ever teliln Hilt any suen thin 


¥ i .- 
| have nearad read pradhelil Ss Lestimon)\ iS to such mterview 
" e ’ ’ 4 e = 
gon t rememover any such Conversation as that with tilm 
] 7 P } a 1 ' , . ; 
t ’ ‘ . ’ . ’ sy | +; " } ’ ' 7% ® 
i). Did you ever bave any talk with him about le COoIMpAaHnys 


+ . relay . . 1 ¢ We j ' : P ‘ : 
having exciuslve use OF 1t and thelr reapers and mowers 
a , 


, , ’ ; , . . 
+ " ’ rs ’ ) Bean : ’e >) = ' '\} 7 ’ ; ; , > Oe 
A. nad Conversations With tJitli OT] Lile StL Te (>) Live COTTIITLTY s 


+ '¥ . . 
ae ) ' i | 1? 1} ’ ‘ 1 f Taras . : . | z ; fev ty " 
use. | Call ttleil 1b TUSL aS 1t oO lrea., | Cuihh tell the substance ol 
e? 
, ' ' P ' } ;, , ' } : } , ; : } 
li he Docto1 Wahted tf SHiOUIG AliOoW Lim SOMeclLhing tor the 
‘ P ff lH ’ ] i ; >? ’ ’ t Fe ’ ’ ; sy % 
1Y use of it. e Wanted the company should use it and pay him 
" * +] é . i] 5 ’ : ; | | ’ ‘ | ’ ’ 
something ior tne use Ot lf made him an Otter tor a shop 
. ; 
rigi [ | never proposed LO Lu AT, PXYCIUSITVe Lle@ens | foro at 
Jp 4 ib. ii * i ,?! | i Va IN <4 ‘ tia i Ai’ i : LPiat lt i ae 
. . - ; . j 4? ; , 
that Lime. i iad bullt the Voctol anouse some time pelo! Lint 
’ ’ , 


and he wanted Lshould build him a barn | didn’t consider. The 


greatest Interest LOOK Was LOaL Lis Doct rimi@hit Nnake some thing 
out of it. I told him | would build him a stable as he told me he 
wanted, and us had inv nted il Par of it our use of it would vive 
him SOLe prestige ee civing license to OLE] }) “ties | told him | 
would YiVve epeee the stable ior a shop Li nse SuUCi A stadvie woul { 
not cost over a lundred dollars. He didn’t make much answer to 
it and it ended there This Was aiter tilt patent Wiis take hn oul 
within a year or two alter tho patent was taken out, I should think. 


i 


This was the first talk that I had with bim, that | remember, on the 
subje ‘t of the company 's use of it. 

(. Did you, at any time except as just now stated, make any 
arrangement with plaintiff about company’s use of the oiler used by 
company ¢ 

A. No; not that Lremember. I remember only two interviews 
after the patent Was got oul, the one I related and another—the 
other one. ‘The Doctor came to see me about it. I couldn’t give 
any idea of the time; may have been five, six, or seven years ago. 
All that I remember of that interview is that he asked me for the 
number of machines that lhad builtor used hisoiler on. I referred 
him to Mr. Parsons—Mr. Russell Parsons. He does our patent busi- 
ness; have heard read plaintiff’s testimony about interviews with 
me just before going to Congress. I had an Interview with the Doc- 
tor; sent for him to see him on private business concerning the 
house that I had built for him, but I don’t remember any conversa- 
tion we had about the patent at that interview. ‘The conversation 
was wholly about my private business. 

Q. Did you ever propose to pay plaintiff five cents royalty ona 
machine for the oiler ? 


A. No. 


SMITH SKINNER. Ll 
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ee ae Sr 
KLOV | don’t remember an ersuation with him about the 
’ ] 1 . ’ y i { Y ‘ 
ruvover oO] er . Very iinCcLY | LiInCU Wittl |] ee [) LIT st PiOuUeil iO 
Live PL at ? Lie Doe ors Wiis i nm ' Liact i) enialit SS Iexhibi No ij [ 
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orf | | _ . ] Ly as ‘ veal | so. 
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| > . } j ] } > > -_ > - . . 
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+) } : ' . = ; } i. 9 
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. c.. os | ‘ ;, | ren 
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| ' ; , . , : Rx “—— N : , 
went agalbst thie hole, as in Defendant’s Exhibit No. 1, but not into 
. ryyy } . } . om. 
1 he drawing now shown me is not like the original device pre- 
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The Doctor wanted it patented, [ 
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like defendant’s No. 2 (drawing, Plain- 
yns, | think, prepared the papers for the 
old him Parsons would 
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the same; this head was made oval in shape at the top, and the 
main stem below the head of the plug was somewhat smaller than 
the perforation in the Journal box, and the head of the rubber plug, 
being made oval in form. fitted against a recess in the cap bevelled 


— 


out on its under sice to fit the oval shape of the plug; this cap held 
the plug in place, and of course the e! aticits of the rubber would 


close the opening in the cap whenever the machine was at work, 
and when it was desired to put oil upon the journal the operator 
places the end of his oil ean on the top of this rubber plug, and 
pushing On) it compressed the rubbet iti t it an Opening around it 
for oll to run In and find its way to the journal. Assoon as the end 
of the oll Calh Was remmoye ant rubb Tr plug, — ——— 
é , } mB } ' 
o shaped head, would returi) to its piace and f ile de lust or 
any foreign substance from the bearing 
() \V t| _ ¢- , by hye P 1(r~ vw | et} T° > ‘ t t | i) rare 
‘ itil Fre pect LO whe I mover piuy Wt) ier ANY O! iecirh were 


applied to the company’s machines? 


1] ee Rl ® 
(This elass of questions Is all taken subject to ovpyection, and 


motion to strike out on same vyround 


A. Yes, sir; | bought in the spring of 1871, of a rubber company 
of Bristol, R. L., 10,000 rubber piugs for us in the making of the 
oller which | have deseribed. 

(J. State the difference in construction of the oiler you have de- 
scribed from Exhibit No. 2, being the one now in use by defendant. 


(Objected to by plaintiff’s counsel as above, and also upon the 
the eround that having deseribea each of the devices and the testi- 
mony being before the referee—bot!i are described In the testimony— 
that the difference is apparent from the proof already given. Objec- 
tion overruled Plaintiff excepts.) 


A. The difference is that in the oiler at present in use by the 
company a steel spring is used by which, when the oil-can point is 
placed Ol} the head of the rivet, de Loe head of rivet, it is 
done by overcoming a spiral spring p! jnced within the chamber, 
whereas in the device described by me a rivet made of rubber was 
used in place of an iron rivet with a sieal spring surrounding it 
and tage to ce the head. 

\) In the use of these rubber plugs was it found that the oil 


; 


- 
—~ 

— 
; 


would 1 inane affect the rubber plugs 

A. It was so found; it would eat it up in half an hour; the oil 
would destroy the rubber. 

Q. Did you have any correspondence or conversation with Mr, 
Wood on the subject ? 

A. I had all the time correspondence, and conversations when | 
met him. I havea letter from him dated June 30, 1871, received 
probab ly the next t day by ie. ° Was in New York 


Defendanit’s counsel otfers to prove that Mr. Wood by such letter 
wrote to witness as follows: “If you have done nothing about the 
ruil yber Cups you Ii ly let the matter rest. Since | have found the 

effect of oil upon rubber I have been trying to make a different 
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thing, using a steel spring, which I think will answer as good a pur- 

pose.” 

24 (Objected to as hearsay and incompetent; also asimmaterial, 
not relating to any of the issues Offered as bearing upon 

probabilities of the alleged agreement. Objection sustained. De- 

fendant excepts.) 


Q. Was the oiler with the rubber plug constructed on the journal 
cap in the same manner as this, E hibit 2, is? 


Waived. 


Defendant offers in evidence from Webster's Dictionary, una- 
bridged, published by G. & C. Merriam, Springfield, Mass., 1869, at 
page 909, what there appeared under and about the words “ oil cup,” 
consisting of a definition and two cuts, one a perspective view and 
the other a vertical cross-section, of an oil cup. (Objected to by 
plainufi as, Ist, incom pet tent; 2nd, immaterial; 5d, not within the 
issues 4th, the sole object of the proof b ing toshow the want of 
novelty of the device, and therefore the invalidity of the patent for 
the use of which device this action was brought vidence insisted 
upon as material, as showing state of the art and the scope ol the 
patent. Offer admitted. Plaintiff excepts.) 

Defendant offers in evidence a copy of same, marked “ Exhibit 
5, Web. Dict.” (See exhibit at end of case.) 


Cross-examlnation: 


Q. You say the rubber plugs didn’t prove a success ? 

A. Yes; they were put Upon our machines to a certain extent ' 
think we sent out a few of thein: we didn’t continue their use. 

Q. You had some conversation with Dr. Skinner and also with 
Mr. Wood in relation to this device? 

A. Yes, sir. 

Q. Do you recollect furnishing at one time, from books of the 
company, a statement of the number of machines upon which the 
device in question had been employed before this suit was brought ” 

A. Yes; I furnished it at Mr. Wood’s request. 

). What became of the statement” 

A. I don’t know. 

2. What did you do with it? 

A. I think Mr. Wood’s servant came to me with a note asking me 
to send word to him how many machines we had manufuact- 

29 ured with the device in question. I went tothe books; made 
examination; sent word back on the same note to Mr. Wood. 

The number—lI do not remember the number. I made a ealeulation 

as to what they would amount to at a particular price. 

Q. What was the price per machine? 


mel 


(Objected to as immaterial. Waived.) 


Q. Was any price named in the note at which you should figure 
the amount ? 
A. Yes; five cents a machine, 
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July 18. Te balance ---- Sera pra LS 
v4 At a general term of the supreme court, held at the city 


hall, in the city of Albany, on the 29th day of February, 18388. 
Present: Hon. J. 8. Landon, presiding justice, and Hon. F. Fish 
and Hon. A. b. Parker, justices. 


SMiITH A. SKINNER, PI’ff and Resp’t, 
ns. 
THe WALTER A. Woop MowING AND REAPING MACHINE COMPANY, 
Det't and App '|t. 


| 
f 
| 


(he appeal in the above-entitled action having been heard at this 
term : 

Now, on motion of James Lansing, Ksq., of counsel for the re- 
spondent, after hearing Esek Cewen, Esq., of counsel for the appel- 
lant, it is ordered that the judgment entered in this action in the 
oftice of the clerk of the county of Rensselaer on the 13th day of 


Y—]255 
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July, 1887, be, and the same is hereby, in all things affirmed, with 
costs of said appeal to the respondent. 
ROBERT H. MOORE, Clerk. 

Copy. 
ROBERT H. MOORE, Clerk. 
Filed M’ch 2, 1888. 
A true copy. 

| L. s. | D. E. CONWAY, Clerk. 


Yo Supreme Court. 


SmitH A. SKINNER, Plaintiff & Respondent, | 

U8. | 

Tue Wacrer A. Woop MowInG AND REAPING MACHINE ComPANY, { 
Defendant and Appellant. 


The appeal taken by the defendant from the judgment entered 
in this action on the 15th day of July, 1887. in the office of the clerk 
of the county of Rensselaer having been brought to a hearing and 
heard at a general term of the supreme court, held at the city hall, 
in Albany, on the — day of November, 1887, and an order of said 
term having been made and entered affirming said judgment, with 
costs of said appeal to the respondent: 

Now, on motion of James Lansing, Esq., attorney for the respond- 
ent, it is hereby adjudged that said judgment be, and the same is 
hereby, in all things affirmed, and that the respondent recover of 
the appellant, The Walter A. Wood Mowing & Re: aping Machine 
Company, the sum of one hundred and seven and ;°,°; dollars, costs 
of said appeal. 

D. E. CONWAY, Clerk. 


96 Notice of Appeal.— Code, §§ 1300-’1. 
103. 
Supreme Court. 
SmMiTtH A. SKINNER, Plaintiff, Respondent, 
against 


THe WALTER A. Woop Mowine & Reaping MacuiIne Company, 
Defendant, Appellant. 


GENTLEMEN: Take notice that the defendant, appellant, above 
named hereby appeals to the court of appeals of the State of New 
York from the judgment of the supreme court herein entered in 
the clerk’s office of the county of Rensselaer on the 2nd day of 
March, 1888, & from the whole thereof 

Dated March 16th, 1888. 

Yours, &c., HALE, COWEN & BULKLEY, 
Attorneys for the Def’t, App’l't. 


To the clerk of the county of Rensselaer and to James Lansing, 
attorney for the pl’ff, resp’d’t. 
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97 [Endorsed:] Supreme court. Smith A. Skinner, pl’ff, 

resp'd’t, against The Walter A. Wood Mowing & Reaping 
Machine Company, def’t, app’l’t. Notice of appeal. Hale, Cowen 
& Bulkley, appellant’s attorneys. Filed —~ —, 18—. 


98 STATE OF NEw YORK, 
City of Troy, County of Rensselaer. { 
CLERK'S OFFICE. 

i hereby certify that I have compared the annexed copy, case 
on appeal, notice of appeal, and judgment-rolls, with the originals 
thereof, filed in this office, and that the same is a correct transcript 
therefrom and of the whole of said original. 

In testimony whereof I have bereunto 
Seal Rensselaer County. set my hand and affixed my official seal 
this 16 day of March, 1888. 
D. E. CONWAY, Clerk. 


99 Ata special term of the supreme court of the State of New 
York, held at the city hall, in the city of Albany, on the 
17th day of June, 1890. 
Present: Hon. W. L. Learned, justice. 


SmitH A. SKINNER ) 
against ( 
Tue Water A. Woop Mowine & Reapinc MACHINE COMPANY. 


The Walter A. Wood Mowing & Reaping Machine Company, de- 
fendant in the above-entitled action, having appealed to the court of 
appeals from the judgment entered herein on the 2nd day of March, 
ISSS, and the court of appeals having affirmed the said judgment 
with costs, now, on reading and filing the remittitur sent down by 
the court of appeals, and on motion of James Lansing, attorney for 
the plaintiff, it is ordered that the judgment of the court of appeals 
be, and the same hereby is, made the judgment of this court. 

Enter in Rensselaer county. 


enter. W. M. 


D. bE. CONWAY, 
Rens. Co. Clerk. 


100 | Endorsed :] 8. Supremecourt. Smith A. Skinner against 
The Walter A. Wood Mowing & Reaping Machine Company. 
Original. Order on remittitur. Hale, Cowen & Bulkley, attorneys 


for defendant, 25 North Pearl street, Albany, N. Y. Due and per- 


sonal service of cop— of the within — admitted this — day of 
,18—. ——-—, attorney for—. Filed June 18, 1890. 
10] Supreme Court 
SMITH A. SKINNER l 
against 


Toe Watcrer A. Woop Mowrxe & Reaping MACHINE CoMPANy. 


On the order entered herein on the 18th day of June, 1890, and 
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on the remittitur herein from the court of appeals directing that the 
judgment of the said court of appeals in favor of the plaintiff, Smith 
A. Skinner, be made the judgment of the supreme court, and for 
costs, and the said costs having been adjusted at the sum of one hun- 
dred & fifteen dollars and — cents, now, on motion of James Lan- 
sing, attorney for the plaintiff, it is ordered and adjudged that the 
said judgment of the court of appeals be, and the same is hereby, 
rendered in favor of the plaintiff, Smith A. Skinner, and against the 
defendant, The Walter A. Wood Mowing & Reaping Machine Com- 
pany, for the sum of one hundred and fifteen dollars and — cents, 
costs and disbursements of the said appeal to the court of appeals. 


D. E. CONWAY, Clerk. 


102 [Endorsed:] 8. Supremecourt. Smith A. Skinner against 

The Walter A. Wood Mowing &.Reaping Machine Company. 
Original. Judgment. Hale, Cowen & Bulkley, attorneys for de- 
fendant, 25 North Pearl street, Albany, N. Y. Due and personal 


service of cop— of the within — admitted this — day of ——, 18—. 
, attorney for —. Filed June 18, 1890, at 9h. a. m. 
103 I hereby certify that there was no opinion written bv the 


court of appeals on the affirmance by it of the judgment ap- 
pealed-from in the case of Smith A. Skinner against The Walter A. 
Wood Mowing & Reaping Machine Company. 


DAVID L. FOLLETT, 
Ch ief Judge of the Court of Appeals of the 
State of New York, Second Division. 


104 [Endorsed:] Supreme court. Smith A. Skinner against 

The Walter A..Wood Mowing & Reaping Machine Company. 
Original. Certificate. Hale, Cowen & Bulkley, attorneys for defend- 
ant, 25 North Pearl street, Albany,N. Y. Due and personal service 


of cop— of the within — admitted this — day of ——, 18—. 
——, attorney for —. Filed June 27, 1890 
105 Supreme Court of the United States 


THe Water A. Woop Mowine Anp Reap- ) 

ING MACHINE ComPANY, Plaintiff in Error, | Ofthe October Teri, 
Us. ‘ in the Year 1890. 

SMITH A. SKINNER, Defendant in Error. | 


Afterwards, to wit, on the first Monday of October, in this same 
term, before the justices of the Supreme Court of the United States, 
at the capitol, in the city of Washington, comes the said Walter A. 
Wood Mowing and Reaping Machine Company, by Esek Cowen, its 
attorney, and says that in the record and proceedings aforesaid 
there was manifest error in each and every of the following findings, 
rulings, and decisions, to wit: 

First. That the claim of the patent upon which the plaintiff 
sought to recover royalties from the defendant and upon which 
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the judgment brought up by this writ of error is based was as fol- 
lows: 

“The combination of the conical-headed and sealloped spring 
plug C and the undercut plate or disk e, when arranged to oper- 
ate as an oil-hole cover, as herein described and represented.” 

And the patent particularly set forth the scalloping of the conical 

head, the defect in the device improved upon, and how the 
106 same was obviated by such sealloping; and the State courts 

erred in holding that the claim was not for a scalloped head, 
but was for the combination, with the other elements, of a conical 
head, whether the same was or was not sealloped. 

Second. The referee found as a fact that the promise of the plain- 
tiff in error was to pay tne defendant in error such sui of money 
as the patented device was reasonably worth, and also found that 
if the claim of the patent was for nothing more than a_ scalloped 
conical head, in combination with the other elements mentioned in 
the claim, then the same was worthless, and the defendant in error 
ought not to recover; and the State courts erred in holding that be- 
cause the claim was substantially for a conical head, in combination 
with the other elements nated therein, whether said head was or 
was not scalloped, as deseribed in the specification, the plaintiff in 
error was liable for more than nominal damages. 

Third. That the State courts also erred in their conclusion that 
the plaintiff in error had actually used the invention of the de- 
fendant in error, it being found by the referee that the plaintiff in 
error had not used such device unless the claim of the patent was 
for a conical-headed spring plug, with or without scallops. 

Fourth. That such erroneous findings and holdings Upon the 
part of the State courts were upon an erroneous construction of the 
letters patent put in evidence by the defendant in error and to re- 
cover for the use of which the suit was brought,and such construc- 

tion necessarily involved the legal effect of the patent laws 
107 ~— of the United States, and such error deprived the plaintiff in 
error of an immunity secured to him by such statutes. 

And the said Walter A. Wood Mowing and Reaping Machine 
Company prays that the judgment aforesaid may be reversed, an- 
nulled, and altogether held for naught. 

ESEK COWEN, 


Attorney for Plaintiff in Error. 


108 | Endorsed:] Supreme Court of the United States. The 

Walter A. Wood Mowing & Reaping Machine Company, pl’ff 
in error, against Smith A. Skinner, deft in error. Assignment of 
errors. Esek Cowen, attorney for pl’ff in error. 
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109 New York Supreme Court. 
Suirn A. SKINNER } 


against 
The WALTER A. Woop Mowrine & REAPING MACHINE COMPANY. ( 


The United States of America to Smith A. Skinner: 

You are hereby cited and admonished to be and appear at a su- 
preme court of the United States, to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed it) 
the clerk’s office of the county of Rensselaer, wherein The Walter A. 
Wood Mowing & Reaping Machine Company is plaintiff in error 
and you are defendant in error, to show cause, if any there be, why 
the judgment against the said plaintiff, as in the said writ of error 
mentioned, should not be corrected and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, this 21st day of June, in the 
vear of our Lord one thousand eight hundred and ninety 

DAVID L. FOLLET?T, 
Chief Judge of the Court of Appeals 
of thre Stat of Ni i York. Second Dir ISLON. 

ESEK COWEN, 

Altorney for Above-Named Defendant, 
15 Wall Street, New York City, Ni if York. 


110 Due and timely notice of a citation of the above cause, of 
which the within Is a copy, and signed by David L. Follett, 
chief judge of the’ court of appeals of the state of New York. second 
division, is hereby admitted this 27th day of June, 1890. 
JAMES LANSING, 
Attorney for Plaintiff. 


11] [Endorsed:] New York supreme court. Smith A. Skinner 
against The Walter A. Wood Mowing W Reaping Machine 

Company. Original. Citation. Hale, Cowen & Bulkley, attorneys 

for defendant, 25 North Pearl street, Albany, N. Y. Due and per- 

sonal service of cop— of the within — admitted this — day of ——, é 

18S—. , attorney for —. Filed June 28, 1890. — 

112 Supreme Court of the United States. 


SMITH A. SKINNER 
against 
THe WALTER A. Wood MOwING AND REAPING MACHINE COMPANY. 


Know all men by these presents that we, Walter A. Wood, of 
Hoosick Falls, in the county of Rensselaer and State of New York, 
and Willard Gay, of the city of Troy, in the county of Rensselaer and 7 
State of New York, are held and firmly bound unto Smith A. Skin- el 
ner in the full and just sum of eighteen thousand dollars, current 
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money of the United States, to be paid to the said Smith A. Skinner, 
his heirs, executors, administrators, or assigus; to which payment, 
well and, traly to be made, we bind ourselves, jointly and severally, 
and our and eaelh of our heirs, executors, and administrators, firmly 
by these presents. 
Sealed with our seals and dated the 18th day of June, 1890. 
Whereas lately at a term of the supreme court in a suit pending 
in the said court between the above-named Smith A. Skinner, plain- 
tiff, and The Walter A. Wood Mowing & Reaping Machine Com- 
pany, defendant, and judgment was rendered against the said Walter 
A. Wood Mowing & Reaping Machine Company, and the said 
Walter A. Wood Mowing & Reaping Machine Company is about to 
apply for a writ of error to remove the said cause to the Supreme 
Court of the United States to reverse the judgment rendered 
113 inthe aforesaid suit by the court of appeals of the State of 
New York, the record of which has heretofore been remitted 
to and made the judgment of the supreme court of the State of New 
York, and for a citation directed to the said Smith A. Skinner, citing 
and admonishing him to be and appear at a Supreme Court of the 
United States to be holden at Washington on the first Monday of 
October next: Now, the condition of the above obligation is such 
that if the said Walter A. Wood Mowing and Reaping Machine 
Company shall well and truly prosecute its writ of error and answer 
all damages and costs if it shall fail to make its plea good, then the 
above obligation to be void; else to remain in full force and virtue. 
WALTER A. WOOD.  |[SEAL.] 
WILLARD GAY. | SEAL. | 


Sealed and deliv red in presence of— 
DANFORTH GEER, 
Notary Public 


Unirep STATES OF AMERICA, oe 
. : , . ; » 7 > Ss. 
Northern District of New York, § 
Walter A. Wood, being duly sworn, deposes and says that he is 
worth thirty-six thousand dollars over and above all liabilities and 
exemptions. 


WALTER A. WOOD. 


Sworn to before me this 18th day of June, 1890. 
[Seal Danforth Geer, N Lary Public, Hoosick Falls, N. Bal 
DANFORTH GEER, 
Notary Public. 
114 UNITED STATES OF AMERICA, yarn 
’ : ‘ . , , P BO « 
Northern District of New York, J 
Willard Gay, being duly sworn, deposes and says that he is worth 
thirty-six thousand dollars over and above all liabilities and ex- 
em ptions. 


WILLARD GAY. 
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Sworn to before me this 18th day of June, 1890. 
[Seal Danforth Geer. N tary Publie H vosick alls. N mel 
DANFORTH GEER, 
Notary Public. 


STATE OF New YORK, 


’ y "8S. 
County o} Renssela m3 


On this 18th day of June, 1890, before me personally appeared 
Walter A. Wood, to me known to be one of the persons deseribed in 
and who executed the foregoing bond, aud acknowledged that he 
executed the same. 

DANFORTH GEER, 
Notary Public. 


STATE OF New York, ) 


' ° > } : 85. 
County oO} Rensselaer, } 


On this 18th day of June, 1890, before me personally appeared 
Willard Gay, to me known to be one of the persons deseribed in 
and who executed the foregoing bond, and acknowledged that he 
executed the same. 

[Seal Danforth Geer, Notary Public, Hoosick Falls, N. Y.] 
DANFORTH GEER, 
Notary Public. 


I approve of the above bond and of the responsibility and suffi- 
clency of the sureties therein nained. 
June 21, 1890. 
DAVID L. FOLLETT, 
Chief Judge of the Court of Appeals of the 
State of New York, Second Division. 


115 [Endorsed:] Supreme court. Smith A. Skinner against 

The Walter A. Wood Mowing & Reaping Machine Company. 
Original. Bond. Hale, Cowen & Bulkley, attorneys for defendant, 25 
North Pearl street, Albany, N.Y. Due and personal service of cop— 


of the within — admitted this — day ot ——, Ls—. : 
attorney for —. Filed June 27, 1890. 
116 Supreme Court. 


SMITH A. SKINNER 
against 
THe WaLrer A. Woop Mowine & REAPING MacuHINE Co. 


STATE OF New YORK, ( ap 
County of Rensselaer, | ~ ° 
To the Supreme Court of the United States: 


1, Daniel E. Conway, clerk of Rensselaer county, N. Y., & of the 
supreme court of the State of New York, in obedience to the 


MACHINE CO. VS. SMITH A. SKINNER Vo 
annexed hye reto, do hereby C' rtily that the 
of the reeord of this court, 
in the within-entitled 


ing writ of error. 
nexed Is a true & complete transcript 
t hy COples O1 al] Papers and proceedings 
remaining of record in this 


court. VN are hereby 


: S| | ’ ‘ , 
lined and sent to the nited mtutes uy reme Court, as in sald writ 


f Juiv. 1S90 


endorses Reed June 17. 00 Ww WN bale IT TS9O 
le) “¢q] Ol) COVE \ \\ York - prehie COU! \ 1230 Phi 

er A. Wood Mowing and Reaping Machine Company, plaintifl 
er} Smith A. Skinnei liled August 9, 1890 


L0—1255 


Supreme Court of the United States. 


Tue WaAtter A. Woop Mowrne & Reaping MAcuHINE ) 


Company, Plaintiff in Error, | 

- : ' No. 1235. 
: * - . ° s 
SMitH A. SKINNER, Defendant in Error. 


It is hereby stipulated and agreed by and between the parties 
hereto that letters patent of the United States issued to Smith A. 
Skinner on the 27th day of February, 1872, and numbered 124,092, 
be added to and bound with the printed record in the Supreme 
Court in this matter, and that the clerk of the Supreme Court is 
hereby requested to make such addition and correction. 

ESEK COWEN, 
Counsel for PU i in Error. 
R. A. PARMENTER, 
Counsel for Def’t in Error. 


124,092, 
UNITED STATES PATENT OFFICE. 
Smitu A. SKINNER, of Hoosick Falls, New York. 
Improvement ii Oil-Holk Covers for Journals. 


Specification forming part of Letters Patent No. 124,092, dated Feb- 
ruary 27, 1872. 


To all whom it may concern : 

Be it known that I, Smith A. Skinner, of Hoosick Falls, in the 
county of Rensselaer, and State of New York, have invented cer- 
tain new and useful improvements In oil-holes and their covers for 
oiling journals, &e.; and that the following is a full, clear, and 
exact description of the same, reference being had to the accompa- 
nying drawing making a part of this specification, in which— 


(Here follows diagram.) 


Figure 1 represents in perspective the oil-hole and cover, as ap- 
plied to a box or bearing, so as to oil a shaft or journal supported 
therein. Fig. 2 represents a section through the same. Fig. 3 rep- 
resents the upper end of the plug, which plays in the oll-hole, and 
closes its top or opening. 

Spring plugs have heretofore been used in oil-holes for opening 
or closing the avenue through which the oil is allowed to flow from 
the oil-can to the shaft or journal to be oiled. But from their mode 
of construction there are several objections to them, which I have 


Do 
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devised means of obviating: first, they were not accessible enough ; 
second, they would jam or stick in the oil passage ; and, third, they 
would gather and allow dirt, grit, seeds, &e., to pass in through the 
oil-passage, and down to the shaft or journal-bearings. These ob- 
jections I have entirely obviated ; and my invention consists In a 
peculiarly shaped plug, which is free to move up and down in the 
oil-passage without binding, or getting out of position, which com- 
pletely closes the opening to the oil-passage, and which so far from 
collecting und allowing dust, grit, &c., to enter the oil-hole, actually 
sheds it, or allows it to drop off, said plug having a convex instead 
of a concave top, and yet easily forced down by the nozzle of the 
oil-can to allow the oil to flow in. 

To enable others skilled in the art to make and use my iInven- 
tion, I will proceed ‘» describe the same with reference to the 
drawing. 

A represents a box, bearing, or hub, in which a shaft or journal is 
supported and turns. On this box, bearing, or hub is an elevated 
portion, B, through which and through the box or hub A there 1s 
an opening extending to the bearing surface, to admit oil from the 
exterior to flow through. The elevated portion B has lugs, projec- 
tions, or hooks ccc, connected to it, under which a notched plate, e, 
is held. Under the plate ea plug, C, is held, there being a coiled 
spring, f, around the shank of said plug to force it up against the 
under side of said plate, and against an opening in the plate which 
the head of the plug closes. 

The head of the plug is made rounding or conical, and the under 
side of the plate e is dressed off so as to allow the head to fit up 
closely against it, and against the edges of the opening through it, 
and make a snug joint. The highest portion of the head projects 
through the opening in the plate e, and extends somewhat above 
said plate, and in the apex of the head there is a countersink or re- 
cess,2,1n oron which the nozzle of the oil-can is placed, and by 
pressing upon said head it sinks and opens up the oil-way through 
which the oil from the can flowing over said head finds its way 
down to the shaft or journal bearing. 

The head of the plug is scalloped at its edges, as seen in Fig. 3, 
so that the points nm may bear against the walls of the chamber in 
which said plug works, to prevent it from skewing, twisting, or jam- 
ming therein, while the oil is free to flow through the scalloped 
openings 00. 

By this construction of plug-head and plate e, it will be seen, on 
reference to Figs. 1 and 2, that all grit, dust, seeds, &c., that may 
drop on the plug-head will roll or drop off, so that when it is pressed 
down to disclose the oil-opening there will be no injurious material 
there to drop into said opening and mingle witb the oil. 

When the plate e is turned until its notches come opposite to the 
hooks or catches c, the spring f will raise up said plate and also the 
plug, and disconnect them from the hub, bearing, or box, when the 
whole interior of the oil-way is exposed,and may be readily cleansed 
or the parts repaired and replaced in a moment’s time. _ 
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Having thus fully described my invention, what I claim is— 

The combination of the conical-headed and scalloped spring-plug 
C, and the undercut plate or disk e, when arranged to operate as an 
oil-hole cover, as herein described and represented. 


SMITH A. SKINNER. 


Witnesses: 


A. C. EDDY. 
J. M. FRANKLIN. 


| Endorsed :| Supreme Court U.S. 1890, October term. No. 1235. 
The Walter A. Wood Mowing & Reaping Machine Co., pl’ff in 
error, vs. Smith A. Skinner. Stipulation & addition to record. 

[Stamped:] Office Supreme Court U.S. Filed Feb. 21, 1891. 
James H. McKenney, clerk. 


SUPREME COURT. GENERAL TERM. 


Third Department. Nov.Term. Before Landon, P. J.; Fish, 


Parker, JJ. 


Smita A. SKINNER, Resp’t, 
ag st 

THe Water A. Woop Mowina & Reaprna Macaine Company, { 

App'l’ts. 


The defendant desiring to obtain an improved device for an oil- 
well cover to be used on harvesting machines, which it was engaged 
in manufacturing, its president, Walter A. Wood, spoke to the plain- 
tiff about it and asked him if he could not get up something that 
would answer the purpose. Plaintiff made a rough model and sub- 
mitted it to Mr. Wood. who approved of it and said he must get it 
patented and referred him to Mr. Parsons, who had charge of de- 
fendant’s patent department. Upon an application, drafted by Mr. 
Parsons, a patent was issued Nov. 7, 1871. Subsequently plaintiff 
prepared a new model, which was submitted to Mr. Wood, and upon 
an application by plaintiff, which was also drafted by Mr. Parsons, 
another patent was issued, dated Feb. 20, L872 he referee finds 
as a fact “that soon after the issue of such letters patent the plain- 
tiff and defendant entered into an agreement whereby it was agreed 
on the part of the plaintiff that the defendant should have the CxX- 
clusive right of using the plaintiff’s oiler on mowing and reaping 
machines, and should have the right, but not exclusive, to use it on 
other machines, and, on the part of the defendant, that it would use 
said oiler upon its mowing and reaping machines and would pay 
the plaintiff therefor the reasonable value of such use; that the 
defendant soon thereafter proceeded to make and apply to mowing 
& reaping machines manufactured by it a device exactly similar to 
plaintiff’s oiler, except that in the plaintiff's oiler the pe riphery 
of the conical head of the spring plug was scalloped, while in the 
device made and applied to such machines ™ the defendant such 
periphery was circular and not scalloped,” and “that the making 
and application of the oiler was done under and in pursuance of 
the license obtained from the plaintiff by virtue of such agree- 
ment.” 

Prior to any invention by the plaintiff an oiler was pictorially 
illustrated in a publication known as “ Webster’s Dictionary” and 
published in the year 1869, which oiler was substantially like that 
used by defendant. 

It does not appear that either plaintiff or defendant was aware 
of the publication in Webster’s Dictionary prior to the commence- 
ment of the action. 

The defendant continuously for a number of years advertised to 
the world the attachment of a patent oiler used by it as one of the 
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ee 


advant: ages of its machines, its president testifying upon the trial 
that “the ‘re is no other patent oiler besides this of the Doctor’s, that 
I know of, that are used on our machin es,” 

After more than 120,000 machines had been manufactured con- 
taining the oiler used, the plaintiff and defendant had some COnVer- 
sation about the price to be paid per maelhine, and the learned ref- 
eree in his opinion, after a careful discussion of the evidence upon 
the subject, arrives at the conclusion that the defendant's president 
suggested five cents per machine as proper compensation for the 
plaintiff, to which plaintiff assented 

The referee found that the use of such device was worth five 
cents per machine, and rendered judgment in favor of the plain- 
tiff. 

Mr. James Lansing, for respondent; Mr. Esek Cowen, for appel- 
lant. 


PARKER, J.: 

The validity of the patent was not questioned by the answer or 
upon the t rial, and the counsel for the det ndant, in «this argument 
before this court, asserted that the det ndant admits the Validity of 
the patent, but denies using the Invention 

The plaintiff then had a valid patent, which he had a right to 
use personally or sell to others the right to use it. The defet 
a large manufacturer of mowing and reaping machines, sought to 
secure the nen ve right of using It upon its machines for the 
purpose, among 0 her thin; gs, of advertising, as it subsequently did, 
as one of the advantages o 


{ 
Ls machines over othe rs, that “ patent 
z } , 3 ‘ es 
spring ollers are applied to all 


Whatever then may have been the prior state of the art upon the 
subject of patent spring oilers, according to the rule laid down by 
the court of a] pp — in Marston vs. Sweet, 66 N. Y., 206, and 82 N, 


Y., 526, the plaintiff had something to sell. The defendant desired 
to ouy, and they made an agreement, in and by which the referee 
finds that it was agreed on the part of the plaintiff that the defend- 


ant spar have the exclusive right « dere. the plaintiff's oiler on 
mowing and reaping — and th ‘ right, but not exclusive, to 
use it on other machines, an ori soy the part of the defendant 1t was 
agreed that it would use said oiler upon its mowing and reaping 
machines, and would pay plaintiff therefor the reasonable value for 
such use. 

A careful examination of the evidence leads me to the conclusion 
that the referee was fully justified in finding the agreement to have 
been as above set forth. It is not claimed that the plaintiff in any 
respect violated his part of the agreement, and pli alntiff testifies that 
because of the agreement with defendant he refrained from sell- 
ing the right to use the oiler to other parties. The plaintiff, 
consideration of the promise, pave up all advantage he had ob- 
tained, and the defendant, by virtue of the agreement, enjoyed the 
exclusive monopoly. Here there was injury to one party and benefit 
to the other, either of which is sufficient to furnish a consideration 


} 


for a promise. (Maston vs. Sweet, 66 N. Y., 206-212.) Now, the 
agreement on the part of the defendant was that, in consideration 
of the right to the exclusive use, he would use it upon all mowing 
and reaping machines, and would pay plaintiff a reasonable value 
for such use. By the terms of the agreement it was not Incumbent 
upon the plaintiff to show that the defendant did actually use it 
upon such machines. It was sufficient for him to show the number 
manufactured during the existence of the agreement. Neither can 
the defendant evade liability by proving that 1t did not use it, be- 
cause his agreement was, in effect, that he would pay a reasonable 
value for its use upon all mowing and reaping machines manufact- 
ured, and it cannot now be permitted LO CSCA pre payment, as pro- 
vided by the agreement, by proof that without the knowledge of the 
plaintiff it omitted to place the attachment upon machines manu- 
factured by 1 

Proof of its failure to make use of the right of exclusive user, 
which, bv virtue of the agreement, it actually enjoyed, constitutes 
no defence to the vendor’s right to demand the compensation which 
defendant in effect stipulated should be the reasonable value of the 
patent for one machine multiplied by the number of machines 
manufactured during the pendency of the agreement 

The views thus expressed render it unnecessary to consider the 
question discussed by the referee, as whether or not the defendant 
did use plaintiff’s device upon its machines. . 
The only remaining question is, What was the reasonable value for 
” ‘The referee has 


— 


the use of the invention upon such machines 

found it to be five cents per machine. The reasons for his finding 

are set forth at length in his opinion and justify his conclusion. 
The judgment must be affirmed with costs 


Concur. 
I econeur. 


FISH, J. 


STrate OF New YoOrK. 
("ly ot Trou. f ounty of i, nsselac f } | 
(LERK'S OFFICE. 


opinion of Mr. Justice Parker with the original thereof filed in this 
ottice, and that the same Is a correct transcript therefrom and of the 
whole of said original. and that said opinion constitutes a part of the 
printed appeal book or return used in the court of appeals and 


her uy ceruly Lirat have compared the til nexed COPY of the 


forms a part of the record of the case in this office. 
fh. 8.] [n testimony whereof I have hereunto set my hand and 
“3S affixed my otlicial seal this 21st day of November, 1890. 


[| Renss ie l County Pein 


D. E. CONWAY, Clerk. 
[ Endorsed:] U.S. Supreme Court. The W. A. Wood Co., pI'ff in 
error, vs. Smith A. Skinner, def’t in error. Certified copy opinion 


ot gen. term, Xe. 
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\ 
United States Supreme Court. —— 
THE WALTER A. Woop Mowinea & REAPING ) 
| Stipulation to Print. 
. 


MACHINE Company, PI’ff in Error. 
ag st | 
SmMiTH A. SKINNER, Def’t in Error. J 


It is hereby stipulated and agreed that the opinion of Mr. Justice f 
Parker herein, delivered at the general term of the supreme court, 


in the State of New York, may be printed by the clerk of the U.S. 
Supreme Court and form part of the record herein before said U.S. 
Supreme Court and appear in the printed transcript of record herein 


asa part thereof. 
November 15th, 1890. 


ESEK COWEN, 
Counsel for PUff in Liror. } 
R. A. PARMENTER, 
Counsel for Def’t in Error. 

| Endorsed :] Supreme Court U.S. 1890, October term. No. 1235. 
The Walter A. Wood Mowing & Reaping Maciine Co., pl'ff in error, . 
v. Smith A. Skinner. Stipulation of counse: & addition to record. 

[Stamped :] Office Supreme Court U. 8. Filed Noy. 22, 1890. 
James H. McKenney, clerk. 


‘ 
~t 


‘ ~- 

’ - ade 
EVENING Post Jon PRINTING Hous f-pN. Y 

| ' iv) 


Supreme Court of the alnited States. 


THE WALTER A. Woop Mow- 
ING AND REAPING MACHINE 
COMPANY. 

Plaintiff in Error, | Motion to Diamine 


or Affirm. 
AGAINST 


SMITH A. SKINNER, 
Defendant in Error. 


Statement of Facts. 


On the 27th day of February, 1872, the defendant 
in error obtained a patent for a * oil hole cover for 
journals,” which was, as the specification shows, a 
very slight improvement on what had been done be- 
fore in the same line. 

The device consisted of an oil passage through the 
upper wall of the journal box, for conducting the oil 
tu the journal, which passage contained a spring 
plug, that.is, a plug with a head and shank, the 
shank being surrounded by a spiral spring, which 
held the head in place when the devise was not in 
use. This oil passage was closed at the top by a 
cover, With a central aperture, the cover being 
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‘‘undercut” around the aperture, so as to fit the 
conical head of the plug. 

The operation of the device was as_ follows: 
Ordinarily, when the oiler was not in use, the head 
of the spring plug was closely fitted to the aperture 
in the undercut cover by means of the spring. sur- 
rounding the shank of the plug. When it was de- 
sired to oil the journal, the nozzle of the oil can was 
placed upon the head of the plug, so as to force it 
down, the spring yielding for that purpose, and then 
the oil was poured into the space between the head 
of the plug and the wall of the oil passage. After 
sufficient oil had been poured in, the nozzle of the 
oil can was removed, and the spring forced the head 
of the plug back into place again, closing the pas- 
sage tightly and keeping out grit, dust, seeds, &c. 

The specification of the patent admits that the oil 
passage was old, that a spring plug was old, thata 
cover with a central aperture, closed by a spring 
plug, was old, but appears to describe as new the 
conical head and undercut cover fitting each other, 
as described. 

The patentee goes on to say that one great dif- 
ficulty of the old construction was that the head of 
the spring plug being smooth on its edge, and yet 
small enough to leave a space between itself and 
the wall of the journal, for the passage of the oil, 
would jam or stick in the oil passage. And he 
says, on page 1, first column of the printed copy of 
the patent: 

‘““My invention consists in a_ peculiarly 
a “y g, which ~ - a up and down 
2 0 wAssage ; 0 y r ge y 

_ aontee™ without binding, or getting 


In his description of the construction, he says 
(second column, same page): 


‘“The head of the plug is scalloped at its 
edges, as seen in Fig. 3, so that the points x 


may bear against the walls of the chamber in 
which said plug works, toprevent it from skew- 
ing, twisting, or jamming therein, while the oil 
is free to flow through the scalloped openings, 
Oo vO, 


The single claim of the patent was as follows: 


i) 


The combination of the conical-headed and 
scalloped spring-plug C, and the undercut plate 
or disk e, when arranged to operate as an oil- 
hole cover, as herein described and represented.” 


The real question in the case was, whether the 
claim was for any conical headed spring plug com- 
bined with an undercut plate forming the cover of 
the passage, or whether it was for a conical headed 
plug in which the head was also scalloped at the 
edges. 

The state of the art prior to Skinner’s invention 
was plainly represented by an oiler shown in Web- 
ster’s Dictionary, an extract from which is found 
opposite page 64 of the record. That oiler contained 
the identical invention of Skinner, except the 
scalloped head, as will be plainly seen by a mere 
glance at the cut. 

Soon after this patent was granted, a conversation 
took place between the defendant in error and the 
president of the plaintiff in error, in which it was 
agreed that the defendant in error should have the 
exclusive right to put the device on mowers and 
reapers, and was to pay to the patentee what the 
use of the invention was worth. The plaintiff in 
error, in fact, used an oiler exactly like the one de- 
scribed in the dictionary, and never did use a spring 
plug with a scalloped head. It was proved that the 
value of the device actually used by the defendant 
in error was five cents a machine. But the wit- 
nesses on both sides agreed, and the Referee found, 
that scalloping the edge of the conical head was a 
device of no value whatever, and that plug heads so 


scalloped possessed no advantage over those not 
scalloped. 

But the Referee construed the claim of the patent 
to be for the use of a conical headed spring plug, 
whether scalloped or not; and, as the plaintiff in 
error had used many thousands of the Webster Dic- 
tionary oilers, the present large judgment was the 
result. 


POINTS FOR THE PLAINTIFF IN ERROR. 


It is conclusively shown by the record that the 
judgment below depended upon the construction, by 
the Referee, of the Letters Patent, which were the 
subject matter of the contract sued upon. 


1. The LV. finding of the Referee (Record, p. 49, 
fol. 67) is as follows: 


‘* That the defendant soon thereafter proceeded 
and continued to make and apply to mowing 
and reaping machines manufactured by it, a 
device exactly similar to the plaintiff's oiler, ex- 
cept that in the plaintiff’s oiler the periphery of 
the conical head of the spring plug was scalloped, 
while in the device made and applied to such 
machines by the defendant such periphery was 
circular and not scalloped. The latter device is 
hereinafter styled ‘the defendant’s oiler.’ ” 


The V. finding of ‘he Referee (Record, p. 49, fol. 
67) as follows: 


‘‘That the defendant’s oiler was a mechanical 
equivalent for the plaintiff’s oiler. It performed 
the same functions in substantially the same 
way.” 


The V1. finding of the Referee (Record, Dp. 49, fol. 
68) is: 


‘* That prior to any invention by the plaintiff 
an oiler was pictorially illustrated and briefly 
described verbally in a_ printed publication 
known as ‘ Webster’s Dictionary,’ and _ pub- 
lished in the year 1869. The oiler as represented 
and described in the dictionary is substantially 
similar to the defendant’s oiler. It is represented 
as fitted to perform the same functions and sub- 
stantially in the same way.” 


The VII. finding of the Referee (Record, p. 49, fol. 


68) is: 

‘That the said making and application of de- 
fendant’s oiler was so done under and in pur- 
suance of the license obtained by it from the 
plaintiff by virtue of said agreement, and was a 
use of the plaintiff's oiler under such license.” 


The Referee’s first conclusion of law (p. 50, fol. 
68) is that the making and application of the oiler, 
made and applied by the defendant, to the machines 
manufactured by it, as aforesaid, was so done under 
the license obtained by it from the plaintiff by virtue 
of the agreement aforesaid, and was a use of the 
plaintiff's patented oiler. 

So that it appears on the face of the Referee’s re 
port that he construed the patent contrary to the 
contention of the plaintiff in error, as covering the 
combination of a conical headed plug, with an under- 
cut plate, whether the head was or was not scalloped, 
as described in the patent. 


2. Here it may be said by defendant in error that 
whether the plaintiff in error used the patented de- 
vice or not is immaterial, because it agreed to put 
it on its mowers and reapers, and that meant to put 
it on all that it made or sold. 

To meet this view of the case, it will be necessary 
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to examine the requests to find of the defendant be- 
low. 

The law of New York, at a trial by a Court or 
teferee, permits either party to make requests to 
find facts and conclusions of law, and requires the 
trial Court to dispose of such requests as a part of 
the report. 

It will be remembered that the plaintiff in error 
was not to pay a definite sum, but what the use of 
the invention was actually worth. To find out what 
the invention was worth, it was first necessary for 
the Referee to find out what the invention was. He 
found that it was a combination of an undercut 
plate with a conical headed spring plug, whether 
the head was or was not scalloped, and that, as so 
construed, the use of the patent was worth five 
cents a machine. The defendant below contended 
that the patent was for a conical headed and 
scalloped spring plug, and that the only novelty was 
the scallops, and that such novelty was no advan- 
tage over a conical head without scallops, and was 
valueless, hence the plaintiff in error could, at most, 
recover only nominal damages. 

The fifth request and finding are as follows (Rec- 
ord, p. 52, fol. 71): 


‘* That the plaintiff’s device described in his 
patent was exactly similar to that shown in 
Webster's Dictionary as aforesaid, except that in 
the latter the periphery of the conical head was 
smooth, while in the plaintiff’s device such 
periphery was scalloped. (I so find. A. V 
DeWitt, Referee).”’ 


The tenth request and finding (Record, p. 52, fol. 
72) are: 


‘* That the defendant never did, in fact, use 
the conical headed and scalloped spring plug de- 
cribed and claimed in the plaintiff's patent. (I 
do so find. A. V. DeWitt, Referee).”’ 
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The seventh request and finding (Record, p. 52, 
fol. 72) are as follows: 


‘* That making the head of the spring plug 
with scallops was a devise that was immaterial, 
worthless, of no advantage to the operation of 
the oiler, and was of no value whatever.” 


As to this request the Referee said: 


‘* | find on this subject as follows: That mak- 
ing the head of the spring plug with scallops as 
contrasted with making it circular in periphery 
was a device that was immaterial and possessed 
no advantage superior to making it circular in 
periphery, and a plug head so scalloped was of 
no value whatever superior to a plug head of 
circular periphery. (A. V. DeWitt, Referee).” 


The defendant below requested the Referee to find 
as conclusion of law (p. 53, fol. 72): 


‘* First.—-'That the plaintiff’s invention as de- 
scribed and claimed was for the combination of 
a spring plug that was scalloped as well as conical 
headed, with an undercut plate or disk forming 
the cover of the oil tube or chamber.” 


This request was declined. 

‘* Seconp.-—-That the use of a cover formed by 
an undercut plate, in combination with a plug 
that was conical headed, but not scalloped, was 
not a use of the plaintiff's invention.” 


The Referee declined to find this request. 


‘* Toirp.—That therefore the defendant has 
never actually used the plaintiff's invention.” 


This was also declined. 


‘* FourtH.—That if the defendant, by its con- 
duct or agreement, has precluded itself from 


denying that it has used the plaintiff’s invention 
or is liable to the same extent as if it had used 
such invention on its mowers and reapers, then 
it is only liable for what the use of such inven- 
tion is reasonably worth.” 


This request the Referee found. 
The sixth request was as follows : 


‘The measure of damages, then, cannot ex- 
ceed the advantage which the defendants would 
have gained by using the scalloped plug in place 
of the plain conical-headed plug shown in Web- 
ster’s Dictionary, or, in other words, in place of 
the plug they did actually use.” 


This request the Referee declined. 

Taking the actual findings of fact and conclusions 
of law by the Referee, together with his answers to 
the different requests of the defendant below, it is 
plain that his position was this : 


1. That whether the ground of the hability was 
the actual use of the plaintiff’s invention, or 
that, by reason of this agreement, the defend- 
ant below was liable to the same extent, as if 
it had used such invention, the limit of re- 
covery in either case was the reasonable value 
of the device. 

2. That, if the invention was confined to a conical 
and scalloped-headed plug, and the improve- 
ment consisted merely in the addition of the 
scallops to the smooth head shown in the 
Webster’s Dictionary device, it was not rea- 
sonably worth anything, being of no advan- 
tage ascompared with the device shown in the 
Dictionary. 

3. That the ciler used by the defendant, although 
exactly identical with the one found in the 
printed publication, long prior to the alleged 
invention of Skinner, was an equivalent for 


y 


Skinner’s invention, because it produced the 
same effect in substantially the same way, and 
that the oiler used by the defendant below 
was a use of the plaintiff’s invention. 


t. That the use of the invention was worth five 
cents for each machine upon which it was em- 


ployed. 


It follows, of necessity, that the Referee must 
have held that the invention claimed in the patent 
was the combination of a conical-headed screw plug 
with an undercut plate, whether the head was or 
was not scalloped. For if he had construed the pa- 
tent, according to the view of the defendant below, 
he must have held that the invention was absolutely 
worthiess, else he would have contradicted his own 
findings of fact. 

The Court will see by the opinion of the Referee at 
fols. 85 and 86, that he bases his decision upon two 
plain misconceptions of the law of patents. 

First, that the claim, in this patent, was not to be 
limited or modified by the prior state of the art, and, 
second, that it is not permissible to construe a patent 
to be for so slight an improvement that it is unpa- 
tentable, because that would lead to the conclusion 
that the patent was invalid, which the Referee as- 
sumes cannot be so. 

[I do not discuss here the soundness of this reason- 
ing. lIadvert to it merely to show that the judg- 
ment, rendered by the Referee, was based on a con- 
struction of a claim of the patent, adverse to the 
contention of the plaintiff in error. 


Where a State Court makes a decision, upon the 
construction or validity of a patent, contrary to the 
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contention of one of the parties in that Court, it de- 
cides a federal question, which may be reviewed by 
this Court upon writ of error. 


1. [do not by anv means contend that this is a 
case “arising under the patent laws,” within the 
meaning of the statutes, conferring jurisdiction on 
the Circuit Courts. 

This action could not, in the first instance, have 
been brought in the United States Court, because it 
is founded upon a contract to pay a sum of money 
for the use of the patent, and the pleadings do not 
show that either the construction or the validity of 
the patent would come in question upon the trial. 
The answer simply denied that the use of the inven- 
tion by the defendant was worth ten cents a ma- 
chine, so that the pleadings, upon their face, did not 
necessarily raise any question as to either the con- 
struction or validity of the patent. So that the 
action could probably not have been brought in a 
Federal! Court, nor removed to a Federal Court, 
upon the pleadings. But I contend that, when a 
question as to the true construction of the claim of 
a patent arises upon the trial, and it is decided by 
the judge or referee, he necessarily passes upon the 
construction and effect of the statute, which de- 
clares that a patentee shall point out what portion of 
the device described by him is new, and distinguish 
it from that which is old. 


2. [do not pretend that lam certain as to the 
jurisdiction of this Court in the present case. 1] 
desire to submit the question to the Court. I can- 
not find any decision, explicitly holding that this 
Court will review the decision of a State court, as to 
the construction or validity of a patent; but I do 
find cases where the existence of the jurisdiction 
has been impliedly asserted by this Court, and I find 
none holding the contrary doctrine. 
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in the case of Albright v. Teas (106 U.S., 613), 
on page 616, the Court say: 

‘*The appellants insist, however, ” 
that the testimony developed a controversy on 
the question whether the goods which they 
manufactured under other patents owned by 
them were or were not infringements on his 
(the appellee’s) patents; consequently, that ques- 
tions of infringement and of the construction 
of the claims of his patents were necessarily 
involved in the case, and, therefore, it was one 
arising under the patent laws of the United 
States. We search the bill of complaint in vain 
to find any averments raising these questions. 
It makes no issue touching the construction of 
the patents granted the appellee, or their validity 
or their infringement. The only complaint made 
in the bill is that the appellants were fraudu- 
lently excluding the appellee from an inspection 
of their books of account, and refusing to pay 
him the sums due for royalties under his con- 
tract. And the prayer of the bill was for a dis- 
covery, an account of what was due the appellee 
under his contract, and a decree for the amount 
found to be due him. On the face of the bill, 
therefore, the case is not one arising under the 
patent laws of the United States.” 


This, it seems to me, is an implied assertion that, 
if upon the face of the pleadings it was clear that 
the construction, validity or infringement of the 
patent were to be drawn into the question, it would 
have been a case arising under the patent laws. 

The Court further said, on page 618: 


‘*In fact, it does not appear that there is any 
dispute whatever between the parties in refer- 
ence to the construction of the patents of the 
appellee. The controversy between them, as 
stated by the appellants themselves, is whether 
certain goods manufactured by them embody the 
invention covered by the appellee’s patents. This 
does not necessarily involve a construction of the 
patents. Both parties may agree as to what the 
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patented invention is, and yet disagree on the 
question whether the invention is employed in 
the manufacture of certain specified goods. The 
controversy between the parties in this case is 
clearly of the latter kind. The case cannot, 
therefore, be said to be one which grows out of 
the legislation of Congress. Neither party as- 
serts any right, privilege, claim, protection or 
defense founded, in whole or in part, on any law 
of the United States.” 


It seems to me that this also is saying, by implica- 
tion, that if the construction of the patent was 
plainly involved in litigation—for instance, if the 
Court, upon the trial, was called upon to decide be- 
tween two conflicting theories as to the construction 
of the patent, and the beaten party took the proper 
exception to the decision, that it would be a case 
growing out of the legislation of Congress. 

In the case of Felix v. Scharnweber (125 U.S., 
54) the Court said, upon page 59: 


‘The question at issue was not of priority of 
invention, or of the validity or construction of 
any patent, but simply whether the reels made 
and sold by the defendant were such as, or sub- 
stantially like, those mentioned in his contract 
with the plaintiff ; and in the instructions to the 
jury the plaintiff’s right of recovery was care- 
fully limited to such reels. The patent to Mason 
was introduced in evidence afterwards, and by 
the defendant himself, against the plaintiff's ob- 
jection ; and no ruling upon the validity or the 
construction of either patent, or upon the legal 
effect of the evidence, was requested by the de- 
fendant or made by the Court.” 


The Court further said : 


‘The petition, upon which the writ of error 
was allowed by the acting Chief Justice of the 
Supreme Court of Illinois does, indeed, represent 
that the patent to Mason was set up by the de- 
fendant and its validity assailed.” 


or 
ne 
nt 
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And the Court go on to argue that the certificate 
of the Judge cannot supply the place of evidence 
in the record, that a federal question was decided. 

lt seems to me that all this reasoning tends to 
show, that, if there had been aruling by the Court 
upon the construction or validitv of the patent, 
which was adverse to the appellant, and which was 
properly excepted to by him, there would have been 
a federal question in the case, which this Court 
could review. 

lam very much strengthened in this view by the re- 
cent case of St. Paul Plow Works v. Starling, (127 
U.S., 376). 

[In that case the Court held that where an action 
was brought in the United States Circuit Court to en- 
force a contract to pay royalties upon Letters Patent, 
and the answer denied both the validity of the patent 
and the infringment, the case was one which was 
appealable, under Section 699 of the Revised Stat- 
utes, permitting an appeal to this Court, without 
reference to the sum or value in dispute. The 
Court said that it was so appealable, because it came 
within the language of that section, permitting 
such an appeal in cases ‘‘ touching patent rights.” 
[t said on page 378: 

‘*'The present case was an action upon a con- 
tract, by which the plaintiff licensed the de- 
fendant to makeand sell a patented article, 
and nota suit for infringing the _ plaintiff’s 
patent. But the questions, whether that patent 
was valid, and whether it had been infringed, 
were put in issue by the pleadings and decided 
by the Circuit Court.” 


And it held that whether or not it was strictly 
a case arising under the patent laws, within the 
meaning of the statutes, giving jurisdiction to the 
Circuit Courts, it was appealable here, as a case 
touching patent rights. 
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if a case in which the validity or construction of 
a patent is in dispute, touches patent rights, it is be- 
cause it involves rights derived from United states . 
statutes, for they are the only sources of such rights. 

When, therefore, such rights are passed upon by 
a State Court, the decision is reviewable here. If an 
erroneous decision, as to the validity or construction 
of a patent is against the plaintiff, he 1s deprived 
of a right given to him by a federal statute. If 
such decision is against the defendant, he is deprived 
of a defense or an ‘‘immunity,” derived from the 
Same source. 

I claim therefore that, as, in this case, the judg- 
ment rendered by the Referee, for substantial dam- 
ages, was solely and entirely based upon a particular 
construction of the claim of the patent, contrary to 
the contention of the plaintiff in error, and as the 
Referee, if he had agreed with the plaintiff in error 
as to the construction of the patent, would have 
been bound to find nominal damages only, here is a 
federal question, within the strictest meaning of the 
term, which can be reviewed by this Court. 

The plaintiff in error, in this case, has been de- 
prived of a defense or immunity, which he claimed, 
under a statute of the United States. 

I perceive, On pare o of the brief of the counsel 
for the defendant in error, a statement that the Gen- 
eral Term of the Supreme Court, upon appeal from 
the decision of the Referee, held that the construc- 
tion of the claim of the patent was not material to 
the decision of the case. The learned counsel for the 
defendant in error is under a grave misconception as 
to what the opinion of the General Term states. It 
has been added to this case by stipulation, and the 
Court will find no such doctrine stated in the opin- 
ion. The opinion does say, that, whatever mav 
have been the prior state of the art, the plaintiff had 
something to sell; that nobody denies. The defend 
ant below conceded that if it had used the invention 


under a license from the plaintiff below, it could not 
deny the validity of the patent. Therefore, for all 
the purposes of this case, the plaintiff below had a 
valid patent, which he could sell; and, upon this 
point, the General Term was right. The General 
Term also said (and whether it was right or wrong 
is of no consequence here), not that the construction 
of the claim was immaterial, buf that it was imma- 
terial whether or not the defendant below had actu- 
ally used the invention, as it was bound by its con- 
tract with the plaintiff below to use it on all its 
mowers and reapers. That is a very different thing 
from saying that the construction of the claim was 
Immaterial 

Our position was and is, that from the findings of the 
Referee, it necessarily follows that if the claim was 
construed in one way, the defendant below would be 
liable for five cents a machine, whereas, if if was 
construed the other way, he would be liable only for 
nominal damages. There is nothing in the opinion 
of the General Term that contradicts this proposi- 
tion. When they come to the question of damages 
they say: ** The only ‘remaining question is, what 
‘was the reasonable value for the use of the 

invention upon said machines? The Referee has 
‘* found it to be five cents per machine. The reasons 
‘for his finding are set forth at length in his 
‘opinion and justify his conclusion.” The ** rea- 
sons” why he found that the defendant below was 
liable for five cents a machine, were that the claim 
of the patent must be construed to cover the combi- 
nation of an undercut plate or cover, with a conical 
headed spring plug, and that whether the plug was 
scalloped or not was immaterial. If the General 


Term agreed with his view as to the value, for the 


reasons that he gave, they must have agreed with 
him in his construction of the claim. 
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| find nothing else in the extended brief of the 
counsel for the defendant in error, upon this motion, 
which seems to require discussion. 

The position is taken that there were other grounds 
upon which the State Courts might have decided the 
case. But, if the record shows, that, in order to 
reach the conclusion, that the defendant was liable 
for substantial damages, the Referee must have con- 
strued the claim of the patent contrary to the con- 
tention of the defendant below, that he did so con- 
strue it, contrary to the express request of the 
defendant below, and that, if he had not so construed 
it, he would have been bound, by his own findings 
of fact, to render a report for nominal damages only; 
and, if that decision of the Referee has been aftirmed 
by the Court of Appeals, it matters very little that 
there were other considerations, upon which the 
State Courts might have decided the case, but did not 
do so. They might possibly have held that the 
plaintiff in error was liable upon other grounds, but 
they could not have held that it was hable for more 
than nominal damages, except upon the Referee’s 
construction of the patent. 

The only question, upon this motion, as | have en- 
deavored to show, is the question whether or not, 
the party who relies, in the State Court, upon the in 
validity or construction of a United States patent, 
and is subjecteu to an adverse decision upon those 
points, is deprived of a right or ** immunity,” secured 
to him by a statute of the United States. 

I contend that, on principle, he is so deprived, and 
‘that the tendency of the recent decisions in this 
Court is to support that position. 


ESEK. COWEN, 
Of Counsel for Plaintiff in Error. 
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IN THE 
SUPREME COURL 


INITED STATES. 


THE WALTER A. WOOD MOWING AND \ 
REAPING MACHINECOMPANY, 
llaintiff in Error, 
against 
SMITH A. SKINNER, 


Defendant in Error. | 


NOTICE OF MOTION. 

Please take notice that the defendantin error will 
move this Court ata term thereof to be held at the 
Capitol in the city of Washington, D. C., upon 
Monday, the 23d day of February, 1891, at 10 
o'clock in the forenoon, or as soon thereafter as 
counsel can be heard, that the writ of error herein 
be dismissed, on the ground that this Court has no 
jurisdiction to entertain said writ ; or, if it shall ap- 
pear that this court has jurisdiction, then, that the 
judgment be affirmed, for the reason that the writ 
was sued out for delay only, since tle jurisdiction 
of this Court, if any, depends upon a question so 
frivolous as not to need further argument. 


The specific grounds of the motion are as follows: 


First—That the action herein is an action upon 
contract only, and does not necessarily involve the 
construction of the claim of letters patent described 
in the plaintiff in error’s assignments of error, un- 
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der the patent laws of the United States, since the 
claim of the patent was involved, if at all, only /n- 
cidentally, and the question is not sufficiently ma- 
terial to constitute a ground for the judgment. 


Second—That there being One OF more indepen- 
dent questions at issue in the case, either one of 
which was broad enough to sustain the judgment 
herein independently of any supposed federal ques- 
tions this Court has not jurisdiction to entertain the 
writ to the state Court. 


Third—The action herein having been brought 
by a patentee against an exclusive licensee for 
breach of contract in failing to pay royalties under 
said agreement the licensee is is foreclosed by its 
agreement from limiting or escaping the claim of the 
patent by proof concerning the prior state of the 
art, and, therefore, there was no question of the 
construction of the claim according to patent laws 
or federal question in the case. 


Fourth—lIf it shall be held for any reason, that 
the Court has jurisdiction of the writ, then it is in- 
sisted that the ground upon which such jurisdiction 
rests is too frivolous for argument, and that the 
same was taken for delay. 

And Finally, for such other and further relief as 
the grounds therefor appear in the case and the 
papers herein, and as shall seem just and equitable 
to this Court, and that said writ of error be dismissed 
with costs ; or, if retained, that judgment be affirmed 
with costs and damages. 

Yours, ete., 
R. A. PARMENTER, 
Attorney for Deft. in Error, 
No. 1 Mutual Building, 
;, a ie 

To EK. CowEN, Esq., Attorney for Plaintiff in 

Error. 


SUPREME COURL 
OF THE 
UNITED STATES. 


THE WALTER A. WOOD MOWING AND 
REAPING MACHINECOMPANY, 
Plaintiff in Error 
against 
SMITH A. SKINNER, 


Defendant in Erro 


Writ of Hrror to the Supre me Court of the 
State of New York. 


Brief for Smith A. Skinner, Defendant in Error. 


This is a motion to dismiss the Writ of Error 
directed to the Supreme Court of the State of New 
York, allowed June 21, 1890, removing this case to 
this court, upon the grounds: (1) That this court 
has no jurisdiction of case, or (2) [fit shall appear 
that the court has jurisdiction that the writ was ob- 
tained for delay only, since the ground upon which 
it was issued is manifestly frivolous. 


The writ was allowed upon the ground of an 
alleged erroneous construction by the State Courts 
of the letters patent, put in evidence by the de- 
fendant in error on the trial, (to recover for the use of 
which the action was brought) which itis alleged nec- 
essarily involved the patent laws of the United States, 
and that the decision was against the rights of the 
plaintiff in error, under such laws. 
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The specific grounds of error are alleged to be as 
follows : 


(1) The claim of the patent upon which the plain- 
tiff below sought to recover royalties from the 
defendant is in words as follows: 


“The combination of the conical-headed and 
** scalloped spring plug C and the undercut plate or 
‘‘disk e, when arranged to operate as an oil-hole 
‘cover, as herein described and represented. And the 
patent having particularly set forth the scalloping 
of the conical head; and the defect in the device 
improved upon; and, how the same was obivated 
by such sealloping, the State Courts erred in holding 
that the claim was not for a scalloped head, but 
was for the combination with the other elements of 
a conical head, whether the same was or was not 
scalloped. 


(2) That the referee having found as a fact that the 
promise of the plaintiff in error was to pay the de- 
fendant in error such sum of money as the use 
of the patented device was reasonably worth, and 
also found that if the claim of the patent was for 
nothing more than a scalloped conical head in com- 
bination with other elements mentioned in the 
claim then the claim was worthless and defendant 
in error ought not to recover; and the State Court 
erred in holding that because the claim was 
substantially for a conical head in combination 
with other elements named therein, whether 
said head was or was not scalloped as. described 
in the specifications, the plaintiff in error 
was liable for more than nominal damages. 


(3) That the state courts also erred in their con- 
clusion that the plaintiff in error had actually used 
the invention of the defendant in error, it being 
found by the referee that the plaintiff in error has 
not used such device unless the claim of the patent 
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was for a conical-headed spring plug, with or with- 


out scallops (fols. 105, 108.) 


STATEMENT OF FACTS. 

This action was commenced on the 26th day of 
June, 1883, in the Supreme Court of the state of 
New York by service of summons and complaint on 
the plaintiffin error. The plaintiff in error appeared 
and joined issue by its answer the 3lst day of 
August, 1883, and the action was shortly thereafter 
duly referred by order of said court to A. V. DeWitt, 
Ksq., as a sole referee to hear and determine the 
issues therein. On the 26th June, 1887, the referee 
reported infavor ofthe plaintiff, defendant in error, 
(case fols. 66-69) for the sum of $13,717.43, and 
thereupon, July 13tb, 1887, judgment was entere | 
for said sum, together with costs, in the Supreme 
Court of said state (fol. 75.) 


The action was brought for a breach of a contract 
upon the part of the plaintiff in error in refusing to 
account and pay according to the terms thereof, for 
the use of a certain patented invention, Known as an 
improvement in oil-hole covers for journals, which 
is described in letters patent and the reissue thereof, 
numbered respectively, 124,092 and 10,064, referred 
to in said complaint (fol. 61, 62.) 


The contract as appears from the complaint, and 
particularly as established by the evidence, pre- 
sents two distinct grounds for recovery, which may 
be briefly stated as follows: (1) The plaintiff in 
error having stipulated for the exclusive use of the 
defendant in error’s patented device and enjoyed 
the same and agreed toapply the device to its har- 
vesting machines, is liable for the value of such use 
upon all the machines manufactured and sold by it, 
upon which it had agreed to apply the device, 
whether it had actually soapplied itor not. (2.) The 
plaintiff in error having stipulated for the exclusive 
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use of the defendant in error’s device upon its har- 
vesting machines and having agreed to pay the value 
of such use and having applied the same to its said 
machines under said agreement, its failure to pay 
according to its terms constituted a cause of action 
(fols. 61, 62; 11 to 14.) 

The value of the use in either case is five cents 
per machine. 

The referee in his report finds the following facts: 


“That soon after the issue of said letters patent, the 
‘* plaintiff (defendant in error) and defendant (plain- 
‘* tiff in error) entered into an agreement whereby it 
‘was agreed on the part of the plaintiff (defendant 
‘fin error) that the defendant (plaintiff in error) 
‘should have the exclusive right of using the plain- 
“tiffs (defendant in error’s) oiler on mowing and 
‘‘reaping machines, and should have the right, but 
‘*not exclusive, to use it on other machines; and 
‘‘on the part of the defendant (plaintiff in error) 
‘that it would use said oiler upon its mowing and 
‘‘reaping machines, und would pay the plaintiff 
‘**(defendant in error) therefor the reasonable value 


‘*of such use.’”’ 


‘*That the defendant (plaintiff in error) soon there- 
‘‘after proceeded and continued to make and apply 
‘*to mowing and reaping machines manufactured by 
**it, a device exactly similar to the plaintiffs (de- 
‘*fendant in error) oiler, except that in the plain- 
‘* tiff’s (defendant in error’s) oiler the periphery of 
‘*the conical head of the spring plug was scalloped, 
‘* while in the device made and applied to such ma- 
‘‘chines by the defendant (plaintiff in error) said 
‘‘ periphery was circular and not scalloped.” 


‘¢*That the defendant’s (plaintiff in error’s) oiler 
‘¢ was a mechanical device equivalent for the plain- 
‘< tiff’s (defendant in error’s) oiler.”’ 


‘‘That the making and application of the oiler 
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‘‘used was done under and in pursuance of the li- 
‘‘cense obtained by it from plaintiff (defendant in 
‘‘error) by virtue of said agreement and wasa use of 
‘* plaintiff's (defendant in error’s) oiler under such 
‘* license (fols. 66. 69).”’ 


‘*That the reasonable value of such use was five 
‘cents for each of the above mentioned machines 
‘*upon which it was applied (fol. 68).’’ 


The plaintiff in error contended upon the trial 
‘and on the argument upon the subsequent appeals,. 
that it had not in fact used the plaintiff's (defend- 
ant in error’s) device, but had used a similar one in 
all respects, except that the periphery of the coni- 
cal-headed plug, which formed part of the combina- 
tion, embraced in the defendant in error patent, was 
circular and not scalloped. 


The General Term affirmed the judgment, and as 
appears by its opinion (last pages) which was 
necessarily part of the case, when it was ex- 
amined by the New York Court of Appeals, 
see rule five of that Court, and is a part of the 
present record, (see stipulation of counsel, case last 
page), held that the constructien of the claim of the 
patent in question was not material to the decision 
of the case, because the plaintiff in error having 
contracted for the exclusive use and promised to 
put the plaintiff's, (the defendant in error’s) oiler 
upon all its machines, was liable for the value of 
the use of said device upon all the machines 
manufactured and sold by it during the existence 
of the agreement, whether if in fact used it or not. 
It also found the value of such use was five cents 
per machine for all machines manufactured and 
sold during existence of agreement. 

The Court say: ‘* Proofof its, plaintiff in erro:x’s 
‘‘ failure to make use of its right of exclusive use, 
‘* which by virtue of the agreement it had actually 
‘‘enjoyed, constituted no defense to the vendor’s 
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‘right to demand the compensation which defend- 
‘ant in effect stipulated should be the reasonable 
‘* value of the patent for one machine, multiplied 
‘“ by the number of machines manufactured during 
‘* the pendency of the agreement” (opinion, p. 3) 
And the Court adds: 


‘*The views thus expressed render it unnessary 
‘*to consider the question discussed by the referee 
‘*as to whether or not the defendant did use plain- 
‘* tiffs device upon its machines.”’ 


Considerable testimony was given by the defend- 
ant in error upon the trial for the purpose of show- 
ing that, whether the plaintiff in error had used his 
invention or not, or assuming that it had not in 
fact, used his invention, it was estopped by its con- 
duct and declarations from denying that the device 
used by it was the plaintiffs device. The facts 
found by the referee, or incontestably established 
upon the trial, support the defendant in error’s con- 
tention. 


It appeared that the plaintiff in error was a large 
manufacturing corporation, in fact one of the lead- 
ing harvesting manufacturers in the world. That 
Walter A. Wood was its founder, and had been ever 
since its organization its president and ‘‘ executive 
head’’ (fol. 17). That prior to 1871 the plaintiff in 
error had used upon the journals of its harvesting 
machines an antiquated device in common use upon 
rough machinery consisting of a hole in the box ex- 
tending to the journal, said hole being enlarged at 
the surface with a cover, operated by a hinge, known 
as a ‘‘ clapper oiler.’’ 


Mr. Wood who had the sole charge of the con- 
struction and improvements of the plaintiff in 
errors machines, was also in 1871-2 endeavoring to 
devise an oil hole cover which would be self-closing 
and unite ease of lubrication with entire exclusion 
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of dust and foreign substances from the journals of 
its harvesting machines. His experiment not prov- 
ing successful Mr. Wood asked the plaintiff if he 
couldn't get up something that would answer the 
purpose. The defendant in error made a rough 
model, submitted it to Mr. Wood, who approved of 
it, and said ‘‘ that is just what we want; that is the 
thing.” He said the defendant in error ‘* must 
‘get it patented and referred him to Mr. Par- 
‘‘sons, who had charge of plaintiff in er- 
‘ror’s patent department.’ ‘* Upon an application 
drafted by. Mr. Parsons, ’*’ the ‘** patent was issued 
November 7 1871.” Subsequently the defendant in 
error made a new mode! foran improved oil hole cover 
which hesubmitted to Mr. Wood, who approved it 
and again ‘‘ referred him to Mr. Parsons, ’’ and upon 
an application of defendant in error, which was also 
‘‘drafted by Mr. Parsons,’’ another patent was issued 
to him dated February 29th, 1872. It was concern. 
ing the use of the device made under this 
patent that the referee found the contract 
between parties was, as above stated. Shortly 
after such agreement and in’ pursuance thereo*, 
as the referee finds, ‘the plaintiff in 
“error proceeded to make and to apply to its mow- 
“ing and reaping machines a device exactly similar 
‘*to the plaintiff s(defendant in error s) oiler, except 
‘‘ that in the plaintiff s (defendant in error’s) oiler the 
‘periphery of the conical head of the spring plug 
‘‘was scalloped, while in the device made and ap- 
‘plied to such machines by the defendant (plain- 
‘‘ tiffin error) such periphery was circular and not 
‘* scalloped.” 


The plaintiff claimed the device used by the de- 
fendant as within his patent (fols. 8, 29, 18, 19, 20.) 


This was in effect at least, conceded by the plain- 
tiff in error, for shortly after its adoption by the 
plaintiff in error, the company, through Mr. Wood, 


commenced negotiation with the defendant in error 
** for lhe 7Sé or lhe de rice WS¢ d by if es (fols. 1S, LY, 
20). ) 


The plaintiff in error also advertised the device to 
the world in connection with its machines as a pat- 
ented device. Mr. Wood, when interrogated on the 
trial as to what patent spring oiler the defendant was 
advertising in its circulars, testified : ‘* My judgment 
‘*would be that it referred to this defendant's ex- 
‘*hibit 2.” and then added, *‘ there is no other pat- 
* ent oil r beside this ok the Doctor Ss that / know of 


i: that GATE WSe¢ d on OUT machines . (fol. Y1.) 


At the time plaintiff in error stipulated for the use 
of the device anil agreed to use it no specific price 
was agreed upon between the parties as a royalty 
for its use (fols. 12, 13, 14.) 


Sometime subsequently, but what particular 
time does not distinctly appear, but presumptively 
about 1874, defendant in error cailed at Mr. Wood's 
house at his request to consult with him in regard 
to fixing the terms for the use of the oiler, and a 


conversation occurred of which the foll will Ue 
is the substance: Mr. Wood said to a fartavat” 
error, that he or the company ‘* wanted to settle 
with regard to the use of the oiler,’’ and asked the 
defendant in error ‘Show much royalty he thought 


he ought to have,”’ and he replied, ‘* he would leave 
it to Mr. Wood,’’ who then asked. if *‘ five cents on 


amaGhipe goyalty would be satisfactory,’’ to 
which In error replied, **it would.’’ Wood 


then enguired ‘‘how many machines it had been 


used upqnyy also *; when the patent was issued,’’ 
and ae Soe error informed him as well as 
he was able. Mr. Wood then said ina pleasant way, 
‘it will come to somewhere about $5,000." ‘He 
‘*then sakl he would have Mr. Parsons look over the 


‘* books and see what it would amount toat fivecents 
“a machine.’’ Healso proposed toturn over to the 


‘) 


defendant in error a certain mortgage owned by the 
company in settlement for royalties (fols. 13, 14.) 


The defendant in error called at the company’s 
office at Mr. Wood’s request shortly afterwards. 
At that time as defendant in error testitied : ** Mr. 
‘Parsons sent in, on aslip of paper the amount, 
‘*the number of machines on which my device had 
‘* been put, and what the same would amount to at 
‘five cents per machine. I saw the paper, it 
‘‘amounted to over $7,000 at that time’’ (fol. 13.) 


The testimony of defendant in error in regard to 
Mr. Wood being furnished at that time a statement 
of the number of macliines upon which the defendant 
in error’s oiler had been placed and what they 
amounted to at five cents a machine was fully cor- 
roborated by Mr. Parsons (fols. 24, 25). 

The referee finds asa fact that the conversation 
took place as stated by defendant in error, and that 
it furnished satisfactory proof as to the value of the 
use of defendant in error’s device (fols. 68, 89, 90). 


Expert evidence was also offered by the defendant 
in exrer showing the value of the use of his device 
to be five cents per machine (fols. 49, 50, 51). 


This proof was offered under stipulation in open 
court that the ‘‘defendant would offer no contra- 
dictory testimony upon the question of value if 
that sam was stated, and would not object to wit- 
ness’s competency to state the valne’’ (fols. 51, 
52). “3 << 

Defendant's contention upon the trial for months 
after its commencement was limite defence, 
Statute of Limitations, Statute of Fraud§, (fols. 15, 
16, 17), and a denial upon the part of the plaintiff 
in error of making any contract for the ex¢lusive 
use of the device as claimed by defendant in error 
(fols. 17, 18, 19, 20). 


(2) 
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Nearly six months after the commencement of 
the trial and after numerous hearings had been had, 
and after the defendant in error had substantially 
closed his case, he learned for the first time through 
formal notice from the plaintiff in error that it 
would claim or insist that it had not used the de- 
fendant’s device (fol. 28. ) 

It does not appear to have occurred to Mr. W ood 
or his counsel, when he gave his original testimony 
in the case, (fols. 17, 18, 19, 20, 21, &c.) that he had 
not been using plaintiff's (defendant in error’s) de- 
vice, on the contrary, he claimed that he helped the 
defendant in error, to perfect his device and nego- 
tiated with him for its nse on plaintiff in error’s 
machines (fols. 18, 19,) and that plaintiff in error 
was entitled to consideration upon that account 
(fols. 18, 19.) 


The attention of the court is called so particularly 
to the foregoing details solely for the purpose of 
showing that the record contains an additional 
ground for recovery tothat upon which either the 
Trial Court or the General Term, predicated its judg- 
ment, and which might well have been the ground 
upon which the Court of Appeals affirmed the 
judgment below. The judgment of the Supreme 
Court (General Term) was affirmed by the Court of 
Appeals without opinion. 


A large amount of testimony was offered by the 
defendant in error upon the trial, to show that the 
device used by the plaintiff in error was identical 
with the device embraced in the defendant in error’s 
patent, exhibit “A”; and that whatever difference 
appeared was the result of the use of mechanical 
equivalents (fols. 36, 48.) 


Al. 


ee 


a 


1] 
POINT I. 


W here an action is brought fora breach of con- 
tract in failing to pay royalties in accordance with 
the terms thereof; and nothing appears upon the 
face of the pleadings to show that the case is one 
arising under the patent laws of the United States ; 
and where in ascertaining the sum due for royalties 
under the contract it becomes necessary incidentally 
to enquire whether the article manufactured or 
used, was manufactured or used under the patent, 
owned by the plaintiff (for which he is entitled to 
receive royalties) or, under some other patent, or 
without patent ; this collateral inquiry does not 
change the nature of the litigation. ‘* The suit, 
notwithstanding the collateral inquiry, still remains 
a suit on the contract to recover royalties, and not 
a suit upon letters patent, and this Court has no 
jurisdiction of the case.”’ 

Albright v. Teas, 106 U. S., 613, 617. 

Wilson v. Sandford, 10 How., U .S., 99. 

Harkell v. Tilghman, 99 U. S., 547. 

Dale Tile Manufacturing Co. v. Hyatt, 125 U.S., 
46, 52. 

It is not necessary to amplify upon this point. 
The rule seems applicable to this case. The action 
herein is upon conract for the recovery of royalties. 
The complaint so states. The answer sets up the 
statute of limitations alone. Incidentally in the 
course of the trial in ascertaining the amount of 
royalties due, the question is raised as to whether 
the device manufactured and used by the plaintiff 
in error on its machines is the defendant in error’s 
device, or within the defendant in error’s patent, 
for the exclusive use of which the plaintiff in error 
has contracted. It is submitted that notwithstand- 
ing such incidental ingiury the suit isupon contract 
and not upon letters patent. 
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POINT IL. ‘ 
‘‘It is well settled by a long current of adjudi- 
** cations in this court under section 709 U.S. Revised 
‘* Statutes, and the preceding statutes upon the sub- d 
**ject, that to give this court jurisdiction of a writ of 
a e 
‘error to the State Court it mustappear affirmatively y, : 


**not only that a federal question was presented for 
**decision to the highest court of the state having 
‘** jurisdiction, but that its decision was necessary to 
‘the determination of the cause and that it was 
‘actually decided, or that the judgment as rendered 4 
‘could not have been given without deciding it. ”’ 

DeSaussure v. Galliard, 127 U. 8., 216, 234. 

Brown v. Atwell, 92 U.8S., 327. 

Citizens’ Bank v. Board of Liquidation, etc., 98 

U. 8., 140. 
Chouteau v. Gibson, 111 U. 8., 200. 
Adams Co. v. B. & M. R. R., 112 U.S. lary 


Detroit City Railway v. Gathard, 114 U. , 133. 
New Orleans “ W. Co. v. La. Sugar Refining dl . 
Co., 125 U.S., 18. 


(a) It is also well settled that it is not sufficient 
that a federal question might have arisen or 
been applicable to the case, Re epee 
ther shown on the record “tit Ti dit arise " 
and was applied by the State Court in the 


case. 
@oonrad v. Randall, 10 Pet., 368, 389. 
YR ov Acada, 13870 8.3 00,3 09, 
(b) Nor will this Court entertain jurisdiction if 
it appears that beside the federal question de- 
cided by the State Court there is another and 
distinct ground on which the judgment or de- 
cree can be sustained and which is sufficient 


to support it. 


Murdock v. Memphis, 20 Wall. 590, 636., 

Kennebec R. R. Co. v. Portland R. R. Co., 14 
id., 23. 

Jenkins v. Loewenthal, 110 U. S., 222. 

Brooks v. Missouri, 124 U. 8., 400. 


UMA, eer 193 ed, 3P 0 
i ‘ = 
MA Lewuct — WV, Vr-e Ves ‘ 13 Le nd ‘ \y 07, 
(Whew 8 < VU, i . 18 Sak. + At. 


A». 


L3 


(c) Where there is’ a federal question involved 
and an independent ground, and it appears 
thatthe State Court did base its judgment 
upon the independent ground, this court will 
not take jurisdiction of the case, even though 
it might think the position of the State 
Court an unsound one. 

Klinger v. Missouri, 13 Wall., 257-263. 
De Saussure v. Galliard, supra. 
Crossley v. New Orleans, 108 U. S., 105. 

(7) And the opinion of the State Court may 
be consulted to ascertain what questions were 
passed upon by the State Court. 

Philadelphia Fire Associatioh v. New York, 119 
U.S., 110, 116. 

McManus v. Sullivan, 91 U. 8., 578. 

Bolling v. Lersner, 91 U. 8., 594. 

(e) If there are two grounds for decision, one 
federal and the other non-federal, the Court 
will presume that it was decided on a non- 
federal ground. 

Phoenix Insurance Company v. Treasurer, 11 
Wall., 204. 
Commercial Bank v. Rochester, 15 id., 639. 
Mills v. Brown, 16 Pet., 525. 
Except in the single instance where the independ- 


ent ground is untenable and insufficient in law 
to support the judgment, in which case this Court 


will presume it was decided upon the federal 
ground. 


Klinger v. Missouri, supra. 


POINT IIL. 


Applying the foregoing principles to the facts of 
this case it is manifest that this Court has no juris- 
diction to entertain this writ. 
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Let it be assumed for the sake of the argument 
that the case brought hither by the writ of error is 
not covered by the doctrine of our first point, and 
that there was legitimately for investigation in this 
case the construction of letters patent within the 
patent laws of the United States, and the construc- 
tion was adverse to the rights of plaintiff in error. 
There still remain two grounds (which appear in 
recordsinthis Court.) either of which is sufficient 
to support the judgment of both of which the 
State Courts alone have cognizance, which are as 
follows: 

First—Thbe ground upon which the decision of the 
General Term of the Supreme Court of the state of 
New York rested its decision, namely, the breach of 
the contract by plaintiff in error in failing to pay for 
the use of the defendant in error’s device, after hav- 
ing agreed to apply it to its harvesting machines 
and after having stipulated for, and enjoyed the 
exclusive use. 

Second—-Upon the ground which is fully sus- 
tained by the evidence in the case, that the plain- 
tiff in error was estopped by its acts and declarations 
from proving that the device used by it was not 
within the defendant in error’s letters patent. 

(1) It is well settled in the practice of the state of 
New York that the decision of the referee, or the 
judgment in the Trial Court may be sustained upon 
any ground which appears in the case, and which is 
consistent with the pleadings ; and even where a 
ground for recovery is established which is not 
within the pleadings. if the evidence is received 
without objections, the pleadings may after judg- 
ment be amended or considered amended by the 
General Term or even by the Court of Appeals to 


conform to the proof. 


Clemons v. Davis, 4 Hun, 260. 

Bowdan v. Colman, 6 Duer.. 182. 

Pratt v. H. R. KR. R., 31 N. Y., 305, 314. 
Bate v. Graham, 11 N. Y., 287. 

Foot v. Roberts, 7 Rob., 17. 


AN. 


4m 


AN. 
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In this case the decision of the Trial Court and of 
the General Term apparently proceeded to a certain 
extent, at least, upon different grounds. The Trial 
Court held that the plaintiff in error had not 
only agreed to use the defendant in error’s device 
upon all of its machines, but that it had, in fact, 
done so; holding in terms that the device used by 
the plaintiff in error upon its machines, was the de- 
fendant in error’s device or its mechanical equiva- 
lent, and that it had used the same in pursuance of 
its license and agreement. ‘The decision of the Gen- 
eral Terms, on the other hand, proceeded upon the 
ground above stated that the defendantin error might 
recover upon the plaintiff in error’s agreement to 
use the device under its exclusive license which it 
had enjoyed, consequently it was immaterial to 
enquire whether or not the plaintiff in error did in 
fact use defendant’s in error device upon its ma- 
chines. Thus by its decision it expressly eliminates 
even the semblance of the alleged federal question 
from the case, 

(2.) Upon what ground the Court of Appeals 
proceeded in its decision does not appear, for it 
rendered no opinion. But it clearly had a right 
under the law and practice of the state of New 
York to proceed upon either ground stated by the 
courts below, or even to proceed upon an indepen- 
dent ground which satisfactorily appeared in the 
evidence. 

Scott v. Morgan, 94 N. Y., 508. 
People v. Supervisors, 70 N. Y., 228. 
Allard v. Greasart, 61 N. Y., 1, 4. 
Simar v. Canaday, 53 N. Y., 298. 

We shall subsequently show there is abundant 
ground for the inference that the Court of Appeals 
might and actually did sustain the judgment upon a 
ground independent and entirely distinct from those 
which the court below proceeded, namely, upon the 
ground of estoppel. 
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But it is sufficient for our present purpose that 
it appears (in the record) that there are two distinct 
grounds, upon either of which this judgment might 
have rested, and, indeed, was rested in the State 
Courts, one of which it will not be claimed involved 
in the slightest degree a federal question 


(3) It follows that this Court must dismiss this 
writ. 

First—Because in order to sustain it, it must clis- 
tinctly and affirmatively appear from the record 
that the decision of the highest court could not 
have been made without passing upon the alleged 
federal question which it is impossible to show in 
this case. 


Second—W here there are two grounds for the de- 
cision, one federal and the other independent, the 
Court will presume that it was decided upon the in- 
dependent ground. 


If this be the law, as there seems no reason to 
doubt, for there are a multitude of decisions in sup- 
port of the propositions, this writ must be dis- 
missed for the reason that there is a concededly sin- 
gle independent, non-federal question in this case 
broad enough to sustain the judgment of the 
State Court. 


(a) We have not overlooked the single qualification 
of the rule in regard to presumptions, namely, that 
the independent ground must be tenable in law or 
at least not absolutely untenable in order to warrant 
the conclusive presumption by this Court that the 
case was not decided upon the federal ground. 


We shall not stop to argue that the ground upon 
which the General Term placed its decision was 
sound in law or broad enough to sustain the judg- 
ment. The reasons for the decision of that court 
are so well stated and so thoroughly fortified in 
reason and by authority in the opinion of that 


te 
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court prepared by Mr. Justice Parker (now in the 
Court of Appeals) and concurred in by the entire 
court that nothing remains to be said. 


Counsel for the plaintiff in error in the State 
Court while substantially conceding the soundness 
ground of the decision of the General Term (which 
excluded from consideration the construction of 
the patent) insisted that the o/ce of the decision 
consisted in the assumption by that Court which 
plaintiff in error’s counsel insisted was made, name- 
ly: ‘* That damages for refusal toapply the device 
‘* were exactly equal to the agreed compensation for 
‘‘actually using if.’ 


To this objection, the obvious answer is that the 
recovery which the General Term found was au- 
thorized, was not predicated upon the refusal of 
the plaintiff in error to use the device, on the con- 
trary was predicated upon its agreement to pay 
after having enjoyed ** the exclusive use’”’ of it. 


Of course the General Term after holding that 
the cause of action consisted of the breach of the 
plaintiff in error’s agreement to pay for the exela- 
sive use of the defendant in error’s patented device, 
encountered the question of the value of such use 
since it was claimed that the value of the use of the 
device had not been fixed by agreement, (and the 
device had not been used, according to its assump- 
tion, by the plaintiff in error, or anybody else, so far 
as appears). 


But fortunately for the defendant in error, the 
plaintiff in error stipulated that expert evidence, or 
the testimony of an expert might be given as to 
the value of the use of plaintiff's device upon har- 
vesting machines (case, fols. 28, 29, 52, 53.) 
See also testimony of Mr. Wood (fol. 21.) And 
it was shown that the value was five cents per 
machine. But the testimony of experts was compe- 

(3) 
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tent without stipulation under the circumstances of 
this case. 
McKeever vs. U. S., 23 Official Gazette, 1237. 
mn 


Walker on Patents. Sec. 563-4. f 
ra 


POINT IV. 


But there is another independent ground upon A 
which, as stated above, the Court of Appeals might 
well have placed or rested its decision; one that 
was argued and greatly relied upon below by the de- 
fendant in error, which is that plaintiff in error hav- 
ing admitted the device used by it tobe within the 
defendant in error’s patent, is bound by such | 
admission. 
— 


In other words, it is insisted that the plaintiff-in- 
error has by its conduct and declarations estopped 
itself from denying that the device used by it is the 
defendant-in-error’s device. 


The rule of law invoked is, that where one party ~ 
has, by his conduct or declarations induced or per- 
mitted another to assume a position or act in re- | 
liance thereon, he cannot subsequently change his 


position or recall his statement where it would be 
inequitable or against good conscience to do so. 


The essentials of this doctrine are: 


(1) Statements made or attitude assumed by one 
with the intent that another shall act thereon. 


(2) Action by such other party in reliance 
thereon. ™” 

(3) Injury to the party so acting or relying in | 
case the other party is permitted to recall his | 
statement or change his position. | 
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The following cases illustrate the doctrine in its 
various phases : 
Dezell v. Odell, 3 Hill, 219. 
» Richard v. Sears, 33 E. C. Law, 115. 
Kingsley v. Vernon, 4 Sand., 361. 
> Continental National v. National Bank, 50 N. Y., 
575. 
Voorhees v. Olmstead, 66 N. Y., 113. 
(a) It is immaterial whether the representation 
made be a statement of fact or a conclusion 
ih. of law, or of an opinion concerning a fact, 
provided it was made to be acted upon, and 
was acted upon 
Tilton v. Nelson, 27 Barb.. 595. 
Maitoon vy. Young, 2 Hun, 559. 
DeHerques v. Marti, 85 N. Y., 609. 
Morss v. Osborn, 64 Barb., 543. 


Hickey v. Morrell, 102 N. Y., 454. 
Petrie v. Feeter, 21 Wend., 172. 
a Stores v. Barber. 6.J. Ch. R.. 166. 

(6) The fact that both parties have the same op- 
portunity to know, is not material ; as, where 
there is room for two constructions ofan instru- 
ment, and one party makes a particular con- 

. struction and induces the other party to act 


upon it, he is thereafter bound by his con- 
struction, though it was made to his injury 
and in ignorance of the trne legal construc: 
tion. 


' 
' 


Mattoon v Young, supra. 


(c) Upon the question of injury, it is sufficient 
to show that the defendant in error has 
changed his position or refrained from the 
usual means of securing himself against loss ; 
or that plaintiff in error has obtained an ad- 

vantage by reason of such representations, or 

that the defendant in error’s reliance thereon 
| has been to his injury or disadvantage. 


Continental Bank v. National Bank, supra. 
Voorhees v. Olmstead, supra. 


90) 


A brief reference to the facts will show that 
plaintiff is entitled to this rule. 


(1) The defendant in error made a device and 
exhibited it to plaintiff in error; plaintiff in tf 
error approved of it, and procured a patent 
for the defendant in error. 

(2.) The plaintiff in error subsequently made ° 
certain modifications in the device and applied 
it to its machines. 

(3.) The defendant in error approved of such ro 
modifications, adopted them and claimed the e 
device as within his patent. 


(4.) The piaintiff in error, with full knowledge 
of the defendant in error’s claim, and of the 
difference, if any, between defendant in er- 
ror’s device and the one used upon its 
machines, promised to pay defendant in error an 
for the device it was using. 


(a.) This appears explicitly in the testimony 
of the defendant in error (fols. 11, 12, 13). 


(6.) Mr. Wood admits negotiating with the 
defendant in error for payment for the use of » 
the oiler plaintiff in error was using; and 
also that plaintiff in error advertised the de- 
vice to the world as a patented device, and 
that he (Wood) understood plaintiff in error 
was using plaintiff's device (fol. 21). 

(5.) The plaintiff in error has enjoyed the mon. 
opoly of a concededly valuable device 
through its agreement with the defendant in 
error. 


(6.) The defendant in error has, in reliance 
upon the acts and declarations of the plain- 
tiff in error, refrained from licensing others 
or using any means to protect himself from 
loss (fol. 12). 


| 
| 
| 
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(7.) If the plaintiff in error shall now be per- 
mitted to change its position or recall its 
declarations, the defendant in error will be 
greatly injured; the plaintiff in error is 
therefore estopped from so doing. 


POINT  YV. 

Ina portion of our argument above we have as- 
sumed the existence of a federal question in the 
record or evidence, but it is respectfully sabmitted 
that there is no federal question in the case. 


This is an action by a patentee against an exclu- 
sive licensee of the patent forits use. Insuch a 
case it is well settled that the invalidity of the pat- 
ent is not a defense to an action for the recovery of 
royalties. 

Bartlett v. Holbrook, 1 Gray, (Mass.,) 118. 
Marston v. Swett, 66 N. Y., 207. 

Marston v. Swett, 82 id., 526. 

White v. Lee, 14 Fed. Rep., 791. 

Walker on Patents, sections 306, 307. 

A licensee by accepting a license is held in effect 
to have stipulated that the patent is valid between 
the parties to the full extent of the claim therein 
contained. For if the licensee may cut down the 
patentee’s claim in any essential particulars by 
showing the ‘‘ state of the art,’’ or otherwise it may 
cut it out entirely. 


The licensee's use therefore of a device claimed in 
the patent or any combination of elements covered 
by the claim, or the mechanical equivalent of such 
elements, is a use of the patent. This isso asa mat- 
ter of reason and authority is not wanting. 


Pope Manuft’g. Co., v. Owsley, 27 Fed. Rep., 
108. 

Starling v. St. Paul Plane Works, 32 Fed. R., 
290. 


kata. ns pwn 
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It follows from this that there was no legitimate 
occasion upon the trial for the construction of the 
claim of the defendant in error’s patent. The 
plaintiff in error by reason of its license or stip- 
ulation must abide by the claim written in the 
patent ; and if it used the device described in such 
claim, or its mechanical equivalent, or one that 
would be an infringement upon the claim as writ- 
ten, ifisliable as for the use of the defendant in 
error’s device. This question was solely one of fact, 
and there is in the case plenty of evidence, (see tes- 
timony witnesses Spencer and Scott) to show asa 
fact, that the device used by the plaintiff in error 
is the mechanical equivalent of the device described 
in the defendant in error’s patent, and the referee 
so found (case, fol. 67). 


POINT Vf 

But if it may be assumed, that under any circum. 
stances, the construction of the defendant in error's 
letters patent shall be deemed to have been legiti- 
mately a subject for examination and determination 
under the patent laws of the United States, upon 
the trial of this cause, and that judgment of State 
Court was necessarily based upon it, then it is re- 
spectfully submitted that the construction placed 
upon the claim of the patent by the learned referee, 
both in his findings and his opinion, is in strict ac- 
cordance with the patent laws of the United States, 
and the defendant in error respectfully submits the 
considerations contained in said opinion in connec- 
tion with the findings of the referee, for his views 
upon this question, deeming it unnecessary to add 
anything to the considerations there contained, and 
upon this ground he respectfully submits the judg- 
ment should be affirmed. 
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POINT VII 


The writ of error herein should be dismissed for 
want of jurisdiction, or if the Court shall decide 
for any reason to entertain jurisdection, then said 
judgment should be affirmed with damages and 
costs for the reason that said writ was sued out 


upon frivolous grounds, and for delay. 


p — 
a a 
CP Cts wrt Be Lder0 eo F 


Counsel for Defendant-in-Error. 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATE 


( : OCTOBER TERM, 18090. 


No. 184. 


THE MUTUAL RESERVE FUND LIFE ASSOCIATION, 


PLAINTIFF IN ERROR, 


SARAH C. HAMLIN 


THE DISTRICT OF CONNECTICUT 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 


FILED OCTOBER 12, 138387. 


*. 
Sd 
? * om ,wrer , . | " ‘ . , ia . * 7 7 
rFHE MUTUAL RESERVE FUND 
> *rr* . oe - a > 
PLAINTIFF IN ERROR. 
a VS. 
“™ > ’ 7 
IN ERROR TO THE CIRCUIT COURT OF THE 
THE DISTRICT OF CONNECTICUT. 
* 
INDEX. 
Petition for writ of error... Ee epee es eg 
Petition to give security in lieu of supersedeas bond 
Stipulation us to security in lieu of supersedeas bond 
Order as to security in lieu of supersede as bond 
Certificate of Central Trust Company and district jud 
Writ of error cal ear Re 
Return to writ of error... .— -—-—- 
Citation and proof of service of same 
Cuption ilies a 
Transcript from State court 
‘a Summons and complaint 
Sheriff’s return .. Sok 2 Sa ee geen 
Exhibit A—Certificate of membership No. 13544 
Petition for removal ....... ...-.. 
jond for removal SUR A 
Order for removal 
Clerk’s certificate 
7 Judge’s certificate 
Appearances entered 
eee 
Replication sili entails ai 
: Demurrer to replication ...—- Pee 


Jupp & DerweiLer, PRINTERS, WASITINGTON, 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TEM. 


26. 1890 


ASSOCIATION, 


NITED STATES FOR 


Il INDEX. 


Motion to ex} 
Hearing on motion 
Opinion on demurrer an 
Hearing before jury 

Verdict .__- nannies ; 


Order denying motion for new tris 


Order substituting attorneys 


hg 
, 5 . 
Consent substituting attornevs . sai 


(irder extending time to file bill of ex 

Bill of exceptions 

Plaintiff ’s evidence-in-chief 
Testimony of Sarah C 


Motion to dismiss ere 


— 
eee 
~e 


Defendant’s evidence —._- “ 


Motion 


to dismiss re 


Motions to direct verdict f lefendant 
Charge to jury 

Exceptions to charge jadi 
Requests to charge (de! i 

Exhibit 1—Certificate of membership N: 


2 Proot f death, &e 

j— Receipt for assessment N 12 

i—Keceipt for assess ment No. 13 

— Letter of Solomon Lucas to Mutua 
Life Association, November 7, 1884 

6— Letter of G. F. Potter, third vice-pres 
mon Lucas, November 19, 188 


ees 
Ve 
_— 
= 
— 
— 
. 
a: 
— 
os 
- 
oe 
— 
co 
¥ 
Pee 
, 
. 
a“ 
= 


Assessment 


No 


1: 
Assessment No. 14 -..--..-. 


U—Constitution and by-laws 

Kk — Reinstatement rejected 
RE, Saar sian : 
Affidavit of service OT assignment of errors 


Assignment 


‘f errors 


MUTUAI RESERVE FUND LIFE ASSOCIATION Vs. 8S. C. HAMLIN l 


l Circuit Court of the United States, District of Connecticut 


SARAH C. HAMLIN | 


> 


is. 


MutrvaAL Reserve Funp Lire AssocraTion. } 


’ 


To the honorable the judges of the circuit court of the United States 


for the second eireuit and district of Connecticut 


The petition of the said Mutual Reserve Fund Life Association, 


} } ‘ 

~ ‘re 
IL Is ALY 
* 


tion upon the docket of this court, and Is informed that 
error therein to its prejudice, and it 1s desirous that 

1c allowed 
states 
Wherefore it prays that a writ of error be allowed | 


? 


1 to it therefrom to the Supreme Court of the 


the said 
there is 
writ of error 


defendant in the above-entitled action, respectfully represents that 
rrieved by the final judgment rendered against it in 


U nited 


it. returnable 


to the next term of the Supreme Court of the United St ites, and that 


the same may operate as a su persedeas. 
Dated New York, August 15, 1887 
MUTUAL RESERVE FUND 
ASSOCIATION, 
By its attorneys, TAYLOR & PARKER 


4 4 
‘) (Srenit Cnnort f ft] [] ited States fi ac Dyictriet 
hs recut ‘ Ait ‘Ji Lit Liver " Lates iO Liit j SLE It 
necticut 
SARAH C. HAMLIN 


To the Hon. Nathaniel Shipman, district judge 

the circuit court 

The pr tition of the defendant respectful] shows ait 
judgment was entered herein on thi 
favor of the plaintifl and against the above-named di 
sum of $11,143.22 and costs. 

That the defendant has appeal d therefrom to thi 


of the United states, and 1s required by the law lth SUCH Cas 


security on such appeal to procure a supersedeas 
That the defendant is reluctant to ask any one to becom 


on an undertaking to secure the costs and damag n sue! 


but desires instead thereof to file with a trust co i 
an amount of fourteen thousand dollars. 
Wherefore petitioner prays this court that an orde 


lirecting that the said sum of $14,000 be deposited wi 


Trust Company of the City of New York, and that the 


cepted and received from the said defendant to secur 


1—154 


ri? ‘Fsisg f 
nda Vi 


| thy ’ \ a4 , 
lOth day of August, 


LIE 


; 


urt that 


LSS7 IT) 


ant for the 


Llit ( ourt 


<3 to vlyve 


be issued 


Central 


same be ac- 


| 
, Loe COSLS 
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3 and damages of the appeal of the said defendant from this to 
the Supreme Court of the United States. sas 
| SEAL. | MUTUAL RESERVE FUND LIFE 


ASSOCIATION, 
By E. B. HARPER, Pres 


Dated August 15, 1887. 


STATE OF New YORK, |... 
City and County of New York, } pad 


Edward B. Harper, being duly sworn, says that he is the president 
of the Mutual Reserve fund Life Association, the petitioner herein. 

That the foregoing petition is true to the knowledge of deponent 
except as to the matters therein stated to be all ged Upon Iniorma- 
tion and belief, and as to those matters he believes if LO be true. 

Deponent further says that the reason why this verification is not 
made by the petitioner is that the petitioner isa corporation and 
deponent is an officer thereof, to wit, president, and is acquainted 
with the facts stated in the foregoing petition, and makes this veri- 
fication in its behalf. 


EDWARD b. HARPER 


Subscribed and sworn to before me August 15, 1887. 
[SeaL. | HERMAN AARON, 
Notary Public, N. Y. Co 


4 Circuit Court of the United States for the District of Con- 
necticut. 


SARAH C. HAMLIN 
vs 


Mutvat Reserve Funp Lire Assocrarion. } 


It is hereby stipulated by and between the solicitors and counsel 
for the above-named parties that the — appeal to be taken by the de- 
fendant and appellant, The Mutual Reserve Fund Life Association: 
in this case to the Supreme Court of the United States the said ap- 
pellant, instead of filing the usual appeal bond with sureties as 
surety for the payment of a judgment agaiust it and the interest 
thereon, that said Mutual Reserve Fund Life Association shall de- 
posit in the Central Trust Company of the City of New York the 
sum of fourteen thousand dollars, and that said sum shall be held 
as security until the final decision of this case in the Supreme Court 
of the United States or of such other proceedings rendering judg- 
ment payable and for the payment of judgment rendered in this 
‘ase against the defendant and appellant; it is further stipulated 
that said sum shall be madea special deposit as security for the 
judgment herein in the Central Trust Company, in the city of New 
York, and that the same shall be paid over by said trust company 
only upon an order of this court made in this case. 


ile 


SARAH C. HAMLIN, o 


In case of affirmance of said judgment by the Supreme Court 
5 of the United States an order shall be granted, on a notice 
of five days to the solicitors of the defendant and appellant, 
dire cling the payment of the whole amount of said di posit, with 
any an me all accumulations therein, or so much thereof as shall be 
iffiel to satisfy the judgment, with damages and costs to the 
pom 1 sa or her solicitors, and that defendant shall deposit with 
the clerk of this court some proper voucher signed by the officers of 
said Central Trust Company showing that said sum has been so de- 
posited and will be held by said trust company subject to the order 
of this court, as above stated. 
Dated July 14, 1887 
CHAS. E. PERKINS, 


Of Counsel for Pr ij. 


Approved, LO operate as su persedeas when thre court shal] certify 
that the above stipulation is carried out. 
N. SHIPMAN, 
District Juda 


5 The Central Trust Company of the City and State of New 

York hereby acknowledges that it has received from the Mu- 
tual Reserve Fund Life Association of the City and State of New 
York fourteen thousand dollars, which it agrees to hold and pay 
only upon an order from the circuit court of the United States for 
Lhie district of Connecticut in the suit of Sarah © HT imlin against 
said association. 

Dated New York, August 16th, 1887. 
CENTRAL TRUST COMPANY OF 
NEW YORK, 
[SEAL. | By C. F. HYDE, Second Vice-President. 


| hereby certify that the above stipulation has been carried out. 
Hartford, August 17, 1887. 


SHIPMAN, 
District Judg 


7 UnitvepD STATES OF AMERICA, 88 
[Seal of Circuit Court, Connecticut. | 


The President of the United States of America to thi judges of the 
circuit court of the United States for the district of Connecticut, 
Greeting : : 

Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said circuit court, before 
you or some of you, between Sarah C. Hamlin and Mutual Reserve 
Fund Life Association, a manifest error hath happened, to the great 
damage of the said Mutual Reserve Fund Life Association, as is said 
and as appears by its complaint, we, being willing that such error, 
if any hath been, should be dully corrected and full and speedy jus- 
tice done to the parties aforesaid in this behalf, do command you, 
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if judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the justices of the Supreme Court of 
the United States, at the capitol, in the city of Washington, together 
with this writ, so that you have the same at the said place, before 
the justices aforesaid, on the second Monday of October next, that, 
the record and proceedings aforesaid being inspected, the said jus- 
tices of the Supreme Court may cause further to be done therein to 
correct the error what of right and according tothe law and custom 
of the United States ought to be done 
Witness the Honorable Morrison R. Waite, Chief Justice of the 

Supreme Court of the United States, this seventeenth day of August, 

in the year of our Lord one thousand eight hundred and 
8 elghty-seven, and of the Independence ef the United States 

the one hundred and twelfth 

E. E. MARVIN, 
Clerk of the Circuit Court of the United States of America 
for the District of Connecticut 
Allowed. 
N. SHIPMAN, 
One of the Judge s of the Circuit Court of thi 
United Stat: § ay thre District of Connecticut 


UNITED STATES OF AMERICA, } 
District of Connecticut, b 


[, KE. Ek. Marvin, clerk of the cireuit court of the United States of 
America for the district of Connecticut, by virtue of the foregoing 
writ of error and in obedience thereto, do hereby certify that the 
following pages, numbered from 11 to 161,inclusive, contain a true 
and complete transcript of the records and proceedings had In sald 
court in the case of Mutual Reserve Fund Life Association, plaintiff 
in error, against Sarah C. Hamlin, defendant in error, as the same 

remain of record and on file in said office 
9 In testimony whereof I have caused the seal of the said 

court to be hereunto aftixed, at the city of Hartford, in the 
district of Connecticut, this 17th day of August, in the year of our 
Lord one thousand eight hundred and eighty-seven, and of the In- 
dependence of the United States the one hundred and twelfth. 

[Seal of Circuit Court, Connecticut. ] 
Kb. Ek. MARVIN, 
Clerk U. S. Circuit Court, District of Connecticut. 


10 UNITED STATES OF AMERICA, 88: 


To Sarah C. Hamlin, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October, eighteen hundred and eighty-seven. 
pursuant to a writ of error filed in the clerk’s office of the circuit 


SARAH C. HAMLIN. 5 


court of the United States for the district of Connecticut, wherein 
Mutual Reserve Fund Life Association is plaintiff in error and you 
are defendant in error, to show cause, if any there be, why the judg- 
ment in the said writ of error mentioned should not be corrected 
and speedy justice should not be done to the parties in that behalf. 
Dated August 17th, 1887. 
N. SHIPMAN, 
(Jne ol tha Judge 3 of the Cireuit (ourt of thre 


; 


{ nited Stat 5 fy * Lie District of Connecticul 


HARTFORD, Cr., Aug. 19, 18587 
Due & legal service of the within citation is hereby acknowledged. 
SARAH C. HAMLIN, 
,PERKINS & LUCAS 


1] The return of the judges of the circuit court of the United 
States for the district of Connecticut to the foregoing writ of 
error ; 
‘he record, proceedings, and judgment whereof mention is therein 
made follow in these words and figures, viz 


SaRAH C. HAMLIN ) 


if sii 


Tue Mutua RESERV! Pe np Lire AssocraTION. } 


Be it remembered that heretofore, on the 19th day of Novem ber, 
A. D. 1885, there was removed from the superior court of the State 
of Connecticut within and for the county of New London, in said 
State. and filed in the said circuit court of the United States for the 
district of Connecticut re | transcript of the re eord of An certaln civil 
action or cause, which is in the words & figures following, viz: 


12 To all to whom these presents shall come, Greeting: 

Know ve that L. John C. Avel tt, ele rk of the superior court 
of the State of Connecticut In and for the county of New London, in 
said State, having inspected the files aun | records of said court in my 
custody, do find there re maining on file a certain writ and comp rlaint 
in a eause wherein Sarah C. Hamlin was plaintiff and The Mutual 
Reserve Fund Life Association was Sateindnial in the words and fig- 
ures following, to wit: 


To the sheriff of the county of Hartford, his deputy, or to either of 
the constables of the town of Hartford, in said county, Greeting : 
By authority of the State of Connecticut you are hereby com- 
manded to summon the Mutual Reserve Fund Life Association, a 
Corpor ition organize “ and existing under and by virtue of the laws 
of the State of New York and located in the city, county, and State of 
New York,to appear before the superior court to be held at Nor- 
13 wich, in and for the county of New London, on the first Tues- 
day of November, A. D. 1885, then and there to answer unto 
Sarah C. Hamlin, of said town of Norwich,in a civil action, wherein 
the plaintiff complains and says: 
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1. On the 2nd day of July, A. D. 1883, in consideration of the ad- 


mission fee paid and of the dues to be paid for expenses on or be- 
fore the 30th day of June in every year during the continuance of 


the instrument of which Exhibit A is a copy and of all mortuary 
assessments, as per the table endorsed thereon, payable at the princi- 
pal office of the defendant, in said city of New York, within thirty 
days from the date of each notice, the defendant inade and delivered 
to Henry H. Hamlin, of said Norwich, an instrument in writing 
and under seal and of which Exhibit A is a copy, and thereby re- 

ceived the said Henry H. Hamlin as a member of the defend- 
14 ant association, whereby there became payable ( o the plaintiff 

within ninety days after receipt of satisfactory evidence by 
the defendant of * death of said Henry H. Manta the sum of ten 
one ind dollars. 

The defendant, on the 2nd day of July, A. D. 18838, was and 
still is a corporation duly incorporated under the laws of the State 
of New York, with power to make, execute, and deliver the instru- 
ment of which Exhibit A is a copy. 

The plaintiff is the said Sarah C. Hamlin named in said ins stru- 
ment, and was at the time of the execution and delivery thereof the 
wife of said Henry H. Hamlin, and as such had an insurable inter- 
est in his life. 

5. On February 17th, 1885, said Henry H. Hamlin died, which 
death was not caused by his own hand. 
6. On the first day of April, 1885, satisfactory proof was 
15 received by the defendant of the death of said Henry H. 
Hamlin. 

The said Henry H. Hamlin duly fulfilled all the conditions 
st: ated in said instrument on his part to be performed. 

The plaintiff duly fulfilled all the duties on her part required 


by las to be performed by said instrument, and made due proof of 


death according to the requirements of said instrument. 


The death fund of the defendant at the time of the death of 
said Henry H. Hamlin was and still is ample for the payment of 


said ten thousand dollars. 
10. The said $10,000 or any part thereof has not been paid. 
The plaintiff claims $12,000 damages. 
Hereof fail not, but of this writ lawful service and return make 
Dated at Norwich, this the 25th day of September, A. D. 1885. 
SOLOMON LUCAS 
Justice of th Pe ace. 
16 HARTFORD CounrTy, 
HARTFORD, Conn., October 13, A. D. 1885. 
This day I left a true and attested copy of the within writ with 
the insurance commissioner of this State, the true and lawful attor- 
ney of the within-named Mutual Reserve Fund Life Association in 
this State, and to whom I paid the legal fee, as by law directed, at 
the time of service. 
Attest : THOMAS Bb. CHAPMAN, 
Deputy Sle riff. 
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Exuipit A. 


Mutual Reserve Fund Life Association—number 13544; age, 44— 
Bryant building, corner Nassau & Liberty streets, New York. 


In consideration of the statements, representations,and warranties 
contained in the application for this certificate of membership, and 
of the admission fee paid, and of the dues to be paid for expenses on 

or before the thirtieth day of June in every year during the 
l7 continuance of this certificate, and of all mortuary assess- 
ments, as per table endorsed hereon, payable at the principal 
office of the association, in the city of New York, within thirty days 
from the date of each notice, the Mutual Reserve Fund Life Associa- 
tion does hereby receive Henry H. Hamlin, of Norwich, county of 
New London, State of Connecticut, as a member of said association. 
Whenever the death fund of the association is insufficient to meet 
the existing claims by death, an assessment shall be made upon the 
entire mem bership in force at the date of the last death, the same 
to be apportioned amMmony the members according to the uve of each 
member, for such sum as the exeeutive committee may deem sufh- 
cient to cover said ciaims, and the net amount received from such 
assessinent (less twenty-five per cent. to be set apart for the reserve 
fund) shall go into the death fund. 
18 Within ninety days after receipt of satisfactory evidence to 
the association of the death of the above-named member dur- 
ing the continuance of this certificate of membership there shall be 
payable to Sarah C. Hamlin (wife), of Norwich, county of New Lon- 
don, State of Connecticut, 1f living at the time of said death, other- 
wise to the legal representatives of said member, the sum of ten 
thousand dollars from the death fund of the association at the time 
of said death or from any moneys that shall be reai:ized to the said 
fund from the next assessment, to be made as hereinabove set forth, 
and no claim shall be otherwise due or payable except from the re- 
serve fund as hereinafter provided. 

The net earnings of the association, together with twenty-five per 
cent. of the net receipts from each assessment, shall constitute a re- 

serve fund, which snall be deposited with a trust company 
ly) and be securely invested in United States bonds, mortgages, 

or other interest-bearing securities by said trust company, as 
trustee, for the exclusive benefit of the members of the association, 
and the interest on the same as it accrues shall be placed by the said 
trustee to the credit of the death fund. 
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The reserve fund above $100,000 and in excess of sums repre- 
sented by outstanding bonds shall be applied to the payment of 
claims in excess of the American experience table of mortality, and, 
when any claim by death is due, to making up any deficiency that 
may then exist in the death fund. 

After the expiration of each period of five years during the con- 
tinuance of this certificate of membership a bond will be issued 
(bearing interest at the rate of 4 per cent. perannum, payable aunu- 

ally to the death fund) for an equitable proportion of the re- 
20 serve fund, and the principal of said bond shall be available 

ten years from its date towards paying future dues and assess- 
ments under the certificate; and should membership hereunder 
cease by death or otherwise, any portion of said principal not thus 
used shall be applied to increase the bonds issued at the next quin- 
quennial apportionment to other members of the association hold- 
ing certificates issued during the same year as this year ceriificate, 
and at which apportionment the rate of assessment may be there- 
after changed to correspond with the actual mortality experience of 
the association. 

No alteration of the terms of this contract shall be valid and no 
forfeiture thereunder shall be waived unless such alteration’ or 
waiver shall be in writing and signed by the president and one 
other officer of the assuciation. 

No agent of the association has authority to make, alter, or 
21 discharge contracts, waive forfeitures, extend credit, or grant 
permits. This certificate is not binding until the first pay- 
ments due thereunder shall have been fully received in cash by the 
association or by some agent authorized to receive the same, and 
during the life of the said member, and shall be subject to all the 
provisions and stipulations contained in the constitution and by-laws 
of this association, with the amendments thereto. A notice addressed 
to a member at his post-office address as appearing upon the books of 
the association, according to iis usuci course of business, shall be 
deemed a sufficient notice; and proof of mailing same, according to 
the usual course of business of said association, shall constitute and 
be deemed and held sufiicient proof of compliance herewith on the 
part of said association. 
Written notice of all assignments, to be valid, must be re- 
22 ceived and approved by the association, and the beneficiary 
or assignee must possess an insurable interest in the above- 
named member equal to the amount assigned. 

This certificate is issued and accepted subject to tle express con- 
dition that if any of the payments above stipulated shall not be paid 
when due, at the office of the association, in the city of New York, 
or to an agent of the association furnished with a receipt signed by 
its president, secretary, or treasurer; or if the member during the 
continuance of this certificate shall engage in blasting, mining, sub- 
marine, or aeronautic operations, or the production of highly in- 
flammable or explosive substances, or upon a railroad as brakeman 
or baggage-man or as conductor of a freight train, or in working 
or managing a steam-engine in any capacity, or shall engage in sery- 
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ice upon a sailing vessel or shall enter any military or naval 
23 service whatever (the militia when not in actual service ex- 

cepted) without the consent of this association therefor, in 
either of the foregoing cases, given in writing by the president or 
secretary thereof; or if the member shall die by his own hand within 
two years from the date of this certificate, whether sane or insane, 
or if any of the statements, answers, or declarations made in the ap- 
plication for this certificate, which application 1s hereby referred to 
and made a part hereof, are in any respect untrue, then and in each 
and every such case this certificate shall be null and void, and all 
payments made thereon shall be forfeited to the association. 

In witness whereof the said Mutual Reserve Fund Life Associa- 
tion has caused its corporate seal to be hereunto affixed and these 
presents to be signed by its president or vice president and secretary, 

at the city of New York, this 26th day of July, one thousand 
24 eight hundred and eighty-three 
Ie 3 HARPER, Pri sident 
J. M. STEVENSON, 


r leo’ AY, CT lary. 


Petition for Re moval of (ause lo thre f eeu (ourt ot thre United States, 
District of Connes hicul 
STATE OF CONNECTICUT 


Superior Court, New London County. November Term, 1885. 


Saran C. Hamuin, of Norwich, Conn’t, Plaintiff, 

vs 

MutuaL Reserve Funp Lire Association or New York, De- | 
fendant. } 


To said honorable superior court: 

The petition of the Mutual Reserve Fund Life Association, a cor- 
poration organized and existing under and by virtue of the laws of 
the State of New York, and located in the city, county, and State 
of New York, respectfully represents that the above-entitled Cause, 
of a civil nature, is now pending in said court, wherein the matter 
in dispute exceeds, exclusive of costs, the sum or value of five hun- 

dred dollars. 
20 That the controversy in said suit is between citizens of 

different States,and that the petitioner, the defendant in said 
suit, was at the time of the commencement of this suit and still is 
a citizen of the State of New York, and that Sarah C. Hamlin, the 
plaintiff in said suit, was then and still is a citizen of the State of 
Connecticut, and that the petitioner desires to remove said suit from 
said court to the circuit court of the United States next hereafter to 
be held in the district of Connecticut. 

Wherefore your petitioner now, at the term to which said suit is 
returnable and at which said cause could be first tried and before 
the trial of said cause, herewith files a bond, with good and sufficient 

2—184 
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surety, conditioned as required by the statutes of the United States 
of America in such case made and provided, and respectfully prays 
for the removal of said above-described cause from the court wherein 
the same is now pending into said circuit court next to be held in 

said district as aforesaid. 
26 Dated at New Haven this second day of November, A. D. 

1885. 

THE MUTUAL RESERVE FUND LIFE 
ASSOCIATION, 
By its attorney, LOUIS H. BRISTOL. 


Bond on Removal of Cause. 


Know all men by these presents that I, Louis H. Bristol, of the 
town and county of New Haven, in the State of Connecticut, as prin- 
cipal, and Eugene 8. Bristol, of the town of New Haven, in the 
county of New Haven and State of Connecticut, as surety, are held 
and firmly bound unto Sarah C. Hamlin, of the town of Norwich, in 
the county of New London and State of Connecticut, in the sum of 
two hundred and fifty dollars, to be paid to the said Sarah C. Ham- 
lin, her attorney, executor, administrater, or assigns; for which 
payment, well and truly to be made, we hereby, jointly and sever- 
ally, bind ourselves, our heirs, executors, and administrators, firmly 

by these presents. 
27 Sealed with our seals and dated at New Haven, this second 
day of November, A. D. 1885. 

The condition of the foregoing obligation is such that whereas the 
said obligee has heretofore brought a certain suit against the Mu- 
tual Reserve Fund Life Association, a corporation organized under 
the laws of the State of New York and located in the city, county, 
and State of New York, which suit is now pending in the superior 
court in and for the county of New London, in the State of Connect- 
icut, and is of such a character as to be removable from said court 
into the circuit court of the United States for the district of Connect- 
icut; and whereas the Mutual Reserve Fund Life Association is 
about to file in said State court a petition for such removal of said 
cause to said circuit court: 

Now, therefore, if the Mutual Reserve Fund Life Association shall 
enter in said circuit court of the United States on the first day of its 

session to be held in said district of Connecticut next after 
28 the filing of said petition a copy of the record in said suit 

and shall pay all costs that may be awarded by the said cir- 
cuit court if said circuit court shall hold that such suit was wrong- 
fully or improperly removed thereto, and shall appear in said cir- 
cuit court, then the above obligation shall be void ; otherwise to re- 
main in full force and effect. 


LOUIS H. BRISTOL. L. s.] 
EUGENE 8. BRISTOL. ft. s.] 


SARAH C. HAMLIN. ll 


STATE OF CONNECTICUT, | 
New Ilaven County, f°" 
New Haven, November 2nd, 1885. 
Iugene 8. Bristol, the above-named surety, being duly sworn, de- 
poses and says that he resides in the town of New Haven and State 
of Connecticut and is worth the sum of not less than five hundred 
dollars over and above all his just debts and liabilities and exclusive 
of property exempt by law from levy of execution. 
: EUGENE 8S. BRISTOL. 
99 Subscribed and sworn to, at the time and place above stated 
before me— 
JOHN W. BRISTOL, 


Commission r of the Superior Court for Ne Ww Haven County. 


Orde Pr on Re moval of Cause. 
STATE OF CONNECTICUT: 


Superior Court, New London County. November Term, 1885. 


Sarau C. HAMLIN, of Norwich, Conn., Plaintiff, ! 

vs. 

MuruAt Reserve Funp Lire Association or New York, De- { 
fendant. 


Upon filing and reading of the foregoing petition for the removal 
of said above-entitled cause and of the bond of Louis H. Bristol, as 
principal, and Eugene 8. Bristol, as surety, and on motion of Louis 
lI. Bristol, Esquire, attorney for said petitioner, it is hereby ordered 
that the said petition and bond be, and they hereby are, accepted, 

and that this court will proceed no further in said suit, 
30 but that the same may be removed into the circuit court of 

the United States next to be held in the district of Connecti- 
cut, in the manner provided by the laws of the United States. 

by the court: 

JOHN C. AVERILL, Clerk. 

All which I have caused by these presents to be exemplified and 
the seal of the superior court of the State of Connecticut to be here- 
unto affixed, and do hereby certify that the within and foregoing is 
a true copy of said original files and record. 

[un testimony whereof | hereunto set my hand and afhix the seal 
of said court, at Norwich, in said county and State, this 17th day of 
November, 1885. 


[sEAL. | JOHN C. AVERILL, Clerk. 


ol STATE OF CONNECTICUT, | . 
. . 7; FF 
New London County, § 


Superior Court. 


I, David Torrance, a judge of the superior court of the State of 
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Connecticut and ar 9 ng judge of said court, now 1n session, In 
and for the county of New London, do hereby certify that John ©. 
Averill, whose name is subscribed to the preceding exemplification, | 
the clerk of the said superior court in and for the said county of ow 
London, duly appointed and sworn; that the above is his genuine 
official signature, and that full faith and credit are due to his oflicia! 
acts. further certify that ede affixed to the said exemplification 
is the seal of the said superior court, and that the foregoing attestation 
is in due form 
Dated at Norwich this 17th day of November, 1880 
~ DAVID TORRANCE, Judg 


o2 And On the sanie day Solomon Lueas, lisq , entered liis 
“Pp ag ince for the plaintiff, and L. H. Bristol entered his 
appearance for the defendant 


And on the 27th day of May, 1886, defendant’s answer was filed 
in the words and figures following, viz 


Circuit Court of the United States for the District of Connecticut 


SARAH C. Ham! | | 


MutTvuaAL RESERVE is ND LIFE ASSOCIATION ( 


And now comes the defendant, and by Louis H. Bristol, its attor- 
ney, makes this answer to the complaint in this action 

[. The defendant states that it is a corporation, and at all the times 
mentioned in the complaint was a corporation, formed, organized, 
and existing under and by virtue of chapter 267 of the laws of 1875, 
and of chapter 175 of the laws of 18838 of the State of New York, 
recelving and accepting members 1 Upon | the terins and ee teh Isions of 
written applications for membership and under and subject to the. 
provisiol is of its constitution and by-laws, whereby, as In such appli- 
cations and certificates of membersliip issued thereon, certain ben- 
efits accrued as therein provided and not otherwise. 

Il. ‘The defendant has no Knowledge or information sufficient to 
form a belief as to any of the allegations contained in paragraph or 
subdivision III of said complaint 

[1I. The defendant has no knowledge or information sufficient to 
form a belief as to any of the allegations contained in paragraphs or 

or subdivisions IV or Y of sald compla int. 
3 [V. The defendant admits that a certain paper-writing 
purporting to be proof of the death of He ‘ory H. Hamlin was 
heretofore, on April 1, 1885, submitted to the defendaut. 

V. The defendant denies each and e very allegation contained 
paragr iph or subdivision VII of s aid COTM p aint. 

V1. The defendant denies each and every allegation contained i 
paragraph or subdivision VIII of said complaint. 

VII. The defendant denies that at the time of the death alleged 


in 
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in the complaint the death fund of the defendant applicable thereto 
was ample for the payment of the claim herein. 

VIII. The defendant denies each and every allegation contained 
in paragraph or subdivision | of suid complaint, except that, is 
hereinafter stated, a certain certificate of membership was issued to 
Henry H. Hamlin, as hereinafter stated and not otherwise, and the 
defendant leaves the plaintiff to produce such original certificate as 
she may be advised, and does not admit the alleged copy thereof 
annexed to the complaint in this action and denominated “ Ex- 
hibit A.” 

IX. And the defendant, further answering, states that on or about 
the 30th day of June, 1883,one Henry H. Hamlin, in the complaint 
mentioned, madean application in writing to the defendant association 
for membership therein, whereby a certificate of ten thousand dol- 
lars was applied for to be issued, payable to Sarah C. Hamlin, 

which certificate is the certificate mentioned and referred: to 
OO in the complaint in this action, or intended so to be, and which 

suid application is the application referred to — said certifi- 
cate, to which said application this defendant refers and hereby 
makes a part of this answer; that in and by said application it was 
stated, declared, and warranted by the said Henry H. Hamlin that 
the same should form the basis and should be part of the contract 
between the said Henry H. Hamlin, the plaintiff, and the defendant 
association, and that the same were offered to said association as a 
consideration of the contract applied for and subject to all the lim- 
itations and requirements of the constitution and by-laws of the 
defendant association, all of which were thereby made and stated to 
be made a part of the certificate to be issued on said application 
(being the aforementioned certificate), and in and by said applica- 
tion it was further provided and stated and agreed by said Henry 
H. Hamlin that if he, the said Henry H. Hamlin, or his represent- 
atives should omit or n elect to make any payment as required by 
the conditions of suid certificate, then the said certificate should be 
null and void and all money paid thereon should be forfeited to the 
defendant association, and, further, that the membership thereby 
applied for should be subject to all the conditions and agreements 
contained in the certificate of membership 

X. That the defendaut, relying upon and, among other things, 

in consideration of said application and the statements, 
36 declarations, and warranties therein contained, did, after the 

presentation of said application to it, issue the aforemen- 
tioned certificate: that in and by said certificate it is provided that 
in consideration of the statements, representations, and warranties 
contained in the application for said certificate (being the aforesaid 
application), and of the admission fee paid and of the dues to be 
paid for expenses Ol OF before the 30th day of June In every year 
during the continuance of said certificate, and of all mortuary as- 
sessments pavable at the principal office of the association, in the 
city of New York, within thirty days from the date of each notice, 
the defendant association did thereby receive Henry H. Hamlin as 
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a member of said association, and in and by said certificate :t 1s 
further provided and stated as follows: 

“A notice addressed toa member at his post-office address, as u})- 
pearing upon the books of the association (being the defendant as- 
sociation ) according tO its usual course of business, shall be deemed 
il sufficient notice and prool of malling the same according LO the 
usual course of business of said association (beng the def ndant), 
shall constitute and be deemed and held sufficient proof of complhi- 
ance herewith on the part of the said association” (being the de- 
fendant). | 

And said certificate was further issued on the further con- 
od dition and agreement and it was therein expressly provided 
and agreed as follows: : 

“This certificate is issued and accepted subject to the express con- 
dition that if any of the payments above stipulated shall not be 
paid when due, at the office of the association in the city of New 
York, or toan agent of the association furnished with a receipt 
signed by its president, secretary, or treasurer; or if the member, 
during the continuance of this certificate, shall engage in blasting, 
mining, submarine, or aeronautic operations, or the production of 
highly inflammable or explosive substances, or upon a railroad as 
brakeman or baggageman, or as conductor of a freight train, or in 
working or managing a steam-engine in any capacity ; or shall en- 
gage in service upon a sailing vessel, or shall enter any military 
or naval service whatsoever (the militia when not in actual service 
excepted), without the consent of this association therefor, in either 
of the foregoing cases, given In writing by the president or secretary 
thereof; or if the member shall die by his own hands within two 
vears from the date of this certificate, whether sane or insane ; or if 
any of the statements, answers, or declarations made in the applica- 
tion for this certificate, which application is hereby referred to and 
made a part of hereof, are in any respect untrue, then and in each 

and every such case this certificate shall be null and void 
Ste aud all payments made thereon shall be forfeited to the asso- 
ciation.” 

XI. That said certificate and all the rights of said Henry H. Ham- 
lin and of the plaintiff were and are subject to the provisions of said 
application and certificate, and to the provisions and requirements 
of the constitution and by-laws of the defendant association, all of 
which are hereby referred to and made a pari of this answer. 

XII. That in and by the constitution and by-laws of said associa- 
tion it was and is, among other things, provided as follows: 

“On the first days of February, May, August, and November (or 
at such other period as the board of directors may determine) an 
assessinent shall be made upon the entire membership in force at 
the date of the last audited death claim prior thereto for such asum 
as the executive committee may deem sufficient to meet the existing 
claims by death, the same to be apportioned among the members 
according to the age of each member, as per the rates named in the 
certificates of membership, and the net amount received for such 
assessments (less twenty-five per cent., to be set apart for the reserve 
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fund) shall go into the death fund. A member failing to receive a 

notice of an assessment on or before the first days of February, May, 
August, and November for his share of the losses occurring 

39 duing the time specified, it shali be bis duty to notify the 
home oflice in writing of such fact 

A failure to pay the assessment within thirty days from the first 
days of Febrvary, May, August, and November (or at such periods 
as may be named by the directors) shall work a forfeiture of mem- 
bership in this association, with all rights thereunder. The provis- 
ions of this amendment shall take effect on and after August Ist, 
1883.’ 

And further: “If any member shall neglect to pay any dues or 
assessment when due, or if any of the conditions are violated upon 
which said certificate of membership is issued, then and in every 
such case such membership shall at once cease and determine and 
all payments thereon shall be forfeited to the association ; but the 
executive committee shi: ul] have power to re instate such de linquent 
member at any time within one year for good cause shown and 
upon satisfactory evidence of good health and upon payment of all 
deli a ent dues and assessments.” 

nd further: “ A notice addressed to a member at his post-office 

a ss, aS appearing upon the books of the association according 

to its usual course of business, shall be deemed a sufficient notice 

and proof of mailing the same aceording to the usual course of 

40 business of said association, shall he deemed sufficient proof 
of compliance on the part of said association.” 

AITI. That, pursuant to the terms and provisions of said consti- 
tution and by-laws, the board of direct one did, on the 11 July, 1883, 
at its regular quarterly meeting, duly determine that asse ssments 
should be made upon the entire membership of said association, as 
therein provided, on the first week days of February, April, June, 
August, October, and December of each year. 

XIV. That the post-office address of Henry H. Hamlin, as appear- 
ing upon the books of the defendant association, was Mrs. H. H. 
Hamlin, Norwich, Connecticut. 

XV. That on the first week day of June, 1884, to wit, June 2, 
1884, a mortuary assessment of ten dollars was duly made by the 
defendant association upon the said Henry H. Hamlin under said 
certificate, and that a due notice thereof, according to the usual 
course of business of the defendant, was on said day deposited and 
mailed in the post office of the city of New York, with postage paid 
thereon, addressed to the said Henry H. Hamlin, at the address 
aforesaid; and the defendant states that said Henry H. Hamlin, for 
more than thirty days after the giving of said notice as aforesaid, 
failed and neglected to pay said assessment or any part thereof, and 
said assessment is not and never has been paid, and by reason thereof 

said certificate is null and void and became and was null and 
41 void prior to the death of him, said Henry H. Hamlin, and 
prior to July 2, 1884, to wit, from and after July 1, 1884, and 
that prior to July 2, 1884, to wit, from and after July 1, 1884, the 
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said Henry H. Hamlin ceased to bea member of the defendant asso- 
ciation. 

XVI. The defendant further states that on the first week day of 
August, 1884, to wit, on first day of August, 1554, a mortuary assess- 
ment of ten dollars was duly made by the defendant association upon 
the inem bers of said association, and that due notice the reof, aceord- 
ing to the usual course of business of the defendant, was duly de- 
posited and mailed in the post office in the city of New York, ad- 
dressed to the said members respectively at their proper post-office 
address. 

And the defendant states that the said Henry H. Hamlin, for 
more than thirty days after said August 1, 1854, failed and neglected 
to payw-zaid assessment or any part thereof, and said assessment is 
not and never has been paid, and said certificate became and ts null 
and void and became and was nu!! and void prior to the death of 
him, the said Henry H. Hamlin, and prior to September Ist, 1884, 
and that prior to September Ist, 1884, the said Henry H. Hamlin 
ceased to be a member of the defendant association. 

XVII. The defendant, further answering, states that on the week 

day of October, 1884, to wit, on October Ist, 1554, a mortuary 
42 assessment of ten dollars was duly made by the defendant 

association upon the members of said assoc lation, and that a 
due notice thereof, according to the usual course of business of the 
defendant, was on said day duly deposited and mailed in the post 
office in the citv of New York, with postage paid thereon, addressed 
to the said members respectively at their proper post-office address ; 
and the defendant states that said Henry H. Hamlin for more than 
thirty days after said October Ist, 1854, failed and neglected to pay 
said assessment or any part thereof, and said assessment is not and 
never has been paid, and said certificate became and is null and 
void and became and was null and void prior to the death of him, 
the said Henry H. Hamlin, and prior to November Ist, 1884, and 
that prior to November Ist, 1884, the said Henry H. Hamlin ceased 
to be a member of the defendant association. 

XVIII. And the defendant, further answering, states that 
on the first week day of December, 1884, to wit, on De- 
cember Ist, 1554, a mortuary assessment of ten dollars was 
duly made by the defendant association upon the members of said 
association, and that due notice thereof, according to the usual course 
of business of the defendant, was on said day duly deposited and 
mailed in the post office in the city of New York with postage paid 
thereon, addressed to said members respectively at their proper post- 

office address; and the defendant states that said Henry 
43 H. Hamlin for more than thirty yeagguafter said December 

Ist, 1884, failed and neglected to pay said assessment or any 
part thereof, and that said assessment is not and never has been 
paid, and said certificate became and is null and void and became 
and was null and void prior to the death of him, said Henry H. 
Hamlin, and prior to January, Ist, 1885, and that prior to January 
ist, 1885, the said Henry H. Hamlin ceased to be a member of the 
defendant association. 


’ 
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XIX. That by reason of the matters in this answer set forth the 
said Henry H. Hamlin ceased prior to the time of his death to be a 
inember of the defendant association, and all the rightsof Henry H 
Hamlin and of the plaintiff became forfeited and said certificate be- 
came and was and is null and void. 

AX. That the said Henry H. Hamlin did not nor did the plain- 
tiff nor did any other person notify the defendant or the home office 
of any failure to receive any notice of any of said assessments. 

XXI. That on July 2, 1884, the said Henry H. Hamlin was not 
in good health and was suffering with infirmities, ailments, weak- 
ness, and diseases, and continued so to be and was not in good health 
and was sick and ailing as aforesaid thence hitherto until the time 
of his death. 

A\XIT. That after July 2, 1554, and prior to the death of said 
Henry H. Hamlin the said Henry H. Hamlin, by or through the 

plaintiff, his or her attorney, and the plaintiff and her attorney, 
44 some one or all of them, applied to the defendant association, 

by and through its officers and executive committee, to rein- 
state the aforesaid certificate and to reinstate said Henry H. Ham- 
lin asa member of the defendant association; which said applica- 
tion was denied and refused. 

XXIII. That now and at all the times in the complaint men- 
tioned it is provided and required by the rules and regulations of 
the defendant association at any time atter the forfeiture or lapsing 
of membership therein, at its option, or in the event that sixty days 
have expired from the time of forfeiture or lapsing of membership 
or sixty days have expired since the failure to make any payment 
of dues or assessments after the same are due and payable, that re- 
instatement can only be had by the approval of the executive com- 
mittee of defendant association, after app. ft the medical director 
of defendant association upon a satisfactory medical examination of 
such lapsed membe1 

AXALV. That after more than SIXTY day had elaps d or expired 
after the forfeiture of the membership of said Henry H. Hamlin, to 
to wit, more than sixty days after July 2, 1554, the said Henry H. 
Hamlin was examined for the purpose of applying for reinstate- 


ment in defendant association, which said medical examination was 
submitted to the defendant association, and said reinstatement was 
duly rejected by the del naant associatio! i) and through the 

proper othicers thereof, and due notice of such rejection Or 
45 refusal was given the said Henry H. Hamlin and the plain- 

tiff, his and her attorney, during the lifetime of him, the said 
Henry HH. Hamlin,and said HH bry H. Hamlin, on the — day of ——., 


1885, being then no more a member of the defendant association, 
died. 

Wherefore the defendant demands judgment dismissing the com- 
plaint in this action with costs and adjudging said certificate to be 
null and void. 

By its attorney, LOUIS H. BRISTOL. 


v—154 
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SOUTHERN District or New YorK, | 
City and County of New York, j 
Edward B. Harper, being duly sworn, says that he is an officer, 
to wit, president, of The Mutual Reserve Fund Life Association, the 
defendant in this action ; that the foregoing answer is true to the 
knowledge of deponent except as to the matters therein stated to be 
alleged upon information and belief, and as to those matters he be- 
lieves it to be true. 

Deponent further says that the reason why this verification 1s not 
made by the defendant is that the defendant is a corporation and 
deponent is an officer thereof, to wit, president, and is acquainted 
with the facts stated in the foregoing answer and makes this verifi- 
cation in its behalf. 


> 8s: 


EDWARD B. HARPER. 


15} Subscribed and sworn to before me this 17th day of May, 
LSS6. 
S. A. WEST, 
Notary Public, N. ¥. Co. 


And on the 17th day of July, 1887, replication was filed in the 
words and figures following, viz: 


AG Circuit Court of the United States for the District of Con- 
necticut. 


Saraut C. HAMLIN 
Ss. ‘ 


THe MutrvaL Reserve Funp Lire Associa Pron. J 
Replication. 


1. As to the matters alleged in paragraphs one, nine, ten, eleven, 
twelve, thirteen, and fourteen the plaintiff has no knowledge or infor- 
mation thereof, except of such as is set forth in the plaintiff’s com- 
plaint, sufficient to form a belief. | 

2. As to the matters alleged in paragraph fifteen the plaintiff re 
plies as follows: 

1. She has no knowledge or information relative to any mortuary 
assessment made on the first day of June sufficient to form a be- 
lief. 

2. That at that time said Henry H. Hamlin was and until his 
death remained insane. 

3. That no notice was mailed or sent to the plaintiff or to the said 
Henry H. Hamlin of such assessment. 

!. That the defendant then knew the said Henry. H. Hamlin was 
insane. 

d. That no notice was received of such assessment by the plaintiff 
or said Henry H. Hamlin. 

6. That the plaintiff was informed in September, 1884, 
47 and not till then that an assessment for June had been made, 
aud she immediately thereafter, to wit,on the 6th day of Sep- 
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ternber, 1884, tendered to the defendant the amount claimed by the 
defendant to be due, and the defendant refused to receive the same 
and then claimed that said policy had become void, and that said 
Ileury H. Hamlin was no longer a member of the defendant asso- 
clation. 

7. The rest of the allegations in said paragraph are denied. 

3. As to tle matters alleged in paragraph sixteen the plaintiff re- 
plies as follows: : 

1. She has no knowledge or information relative to any mortuary 
assessment being made on the first day of August, 1584, sufficient to 
form a belief. 

2. ‘That no notice was mailed or sent to the plaintiff or said Henry 
li. Hamlin of such assessment. 

>. That no notice was received of such assessment by the said 
Ilenry H. Hammond or by the plaintiff. 

|. That she was informed in September, 1884, and not till then 
that an assessment for August had been made, and Immediately 
thereafter she tendered to the defendant the amount claimed to be 
due by reason of such assessment, and the defendant refused to ac- 
cept of it and claimed said Henry H. Hamlin was no longer a mem- 

ber of the defendant association. 
LS >. The remaining allegations in said paragraph are de- 
nied. 

|. As to the matters alleged in paragraph seventeen the plaintiff 
replies as follows, to wit: 

1. She has no knowledge or information relative to any mortuary 
assessment being made on the first day of October, 1854, sufficient to 
form a belief. 

2. That no notice was mailed or sent to the said Henry H. Ham- 
lin or the plaintiff of such assessment. 

3. That no notice was received of such assessment by the said 
Henry H. Hamlin or by the plaintiff. 

l. That neither the said Henry H. Hamlin or the plaintiff ever 
had any knowledge of such an assessment 

+. That the plaintiff has ever been willing and has repeatedly 
offered to pay the defendant all that was due to the defendant by 
reason of any and all of the mortuary assessments that have been 
made, and she still is ready to pay the same, but the defendant has 
ever since the said 6th day of September refased to receive any pay- 
ments from the plaintiff, and has always given as a reason that said 
Henry H. Hamlin was not a member of the defendant association. 

6. The rest of the allegations in said paragraph are denied. 

5. As to the matters alleged in paragraph eighteen the plaintiff 
replies As follow s. to will: 

1. She has no knowledge or information relative to any mortuary 

assessments being made on the first day of December, 1884, 
I) sufficient to form a belief. 
2. That no notice was mailed or sent to the plaintiff or the 
said Henry H. Hamlin of such assessment 

3. That no notice was received of such assessment by the said 

Henry H. Hamlin or the plaintiff. 


- i il Meal PAP cea ety te | 
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1. That neither the said Henry H. Hamlin or the plaintiff had 
any knowledge of said assessment 

5. Clause five in paragraph 4 in this replication is made part of 
this paragraph. | 

6. All the other allegations in paragraph 18 are denied. 

6. Paragraphs 19, 20, and 21 are denied. 

7. Paragraph 22 is admitted | 
As to the matters alleged in paragraph 25 the plaintiff has 
no knowledge or information thereof sufficient to form a belief. 

9. Paragraph twenty-four (24) is admitted, except itis denied that 
there was any forfeiture of the membership of said Henry H. Ham- 
lin, and that said Henry H. Hamlin was not a member of said asso- 
ciation at the time of his death, and that the said application was 
duly rejected 

10. That the defendants have neglected and refused to make any 
mortuary assessments to meet the deficiencies in the death fund, if 
any existed, which the plaintiff denies 


S 


» 
A 
] 
} 


THE PLAINTIFF, 
By her attorney, SOLOMON LUCAS 


5O And on the 14th day of Si ptem ber, 1ISS6. demurrer to repli- 
cation was filed in the words and figures following, viz 

5] Circuit Court of the United States for the District of 

Connecticut. 


SARAH C. HAMLIN 


Tue Mutrvuat Reserve Funp Lire Association. } 
Detendant's Demurvrer to Replication of Plaintitt. 


I. And now the said defendant demurs to so much of the second 
paragraph of the plaintiff’s replication as alleges that on the first 
day of June, 1884, said Henry H. Hamlin was and until his death 
remained insane, because said defendant says that said allegation is 
not in the law a sufficient answer or reply to the allegations set 
forth in paragraph fifteen of the defendant’s answer or to any of the 
other allegations in said answer contained. 

And for a like reason the plaintiff demurs to such part of clause 

3 of said second paragraph of said replication as alleges that 
O2 no notice of the mortuary assessment was sent to the plain- 
tiff. 

And for a like reason the defendant demurs also to the allega- 
tions set forth in clauses 4, 5, and 6 of the second paragraph of said 
replication. 

Il. And the defendant also demurs to such part of clause 2 of the 
third paragraph of said replication as alleges that no notice of the 
mortuary assessment of August Ist, 1884, was mailed or sent to the 
plaintiff, and to the allegations contained in clauses 3 and 4 of said 
paragraph third, because such allegations are not in the law a suffi. 
client answer or reply to paragraph 16 of defendant’s answer. 


f 
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III. And the defendant also demurs to such part of clause 2 of 
the fourth paragraph of said replication as alleges that no notice of 
the mortuary assessment of October Ist, 1554, was mailed or sent to 

the plaintiff, and to the allegations contained in clauses 5, 4, 
53 and 5 of said fourth paragraph, because such allegations are 

not in the law a sufficient answer or reply to paragraph 17 
of defendant’s answer. 

IV. The defendant also demurs to such part of clause 2 of the 
fifth paragraph of said replication as alleges that no notice was 
nailed or sent to the plaintuff of the mortuary assessment of Decem- 
ber Ist, 1884, and to the allegations contained in clauses 3, 4, and 5 
of said fifth paragraph, because such allegations are not In the law 
a suflicient answer or reply to paragraph 18 of defendant’s demurrer. 

THE DEFENDANT, 
By its attorney, LOUIS H. BRISTOL. 


And Ol} the 24th day of Septem be To ISS6 motion to expunge 
portions of the replication was filed in the words and figures fol- 
lowing, Viz: 


od Circuit Court of the United States for the District of 
Connecticut. 


Saray C. Hamri: ) 
Us. 


Tue Murvar Reserve Fuxp Lire Assocs \TIoN, J 


Defendant’s Motion to Kepunge Certuin Portions of the Plaintiff’s 
Replication. 


And now the defendant in the above-entitled cause, by Louis H. 
Bristol, its attorney, hereby moves to expunge as impertinent and 
irrelevant the following portions of the plaintiff’s replication on file 
in said cause, to wit: 

Clause 2 of paragraph II of said replication ; also such part of 
clause 3 of said paragraph as alleges that no notice of the mortuary 
assessment therein referred to was mailed or sent to the plaintiff. 

Also clauses 4,5,and 6 of said paragraph [Il. Such part of clause 
2 of paragraph Il] of said replication as alleges that no notice of 
the mortuary assessment therein referred to was mailed or sent to 
the plaintiff. 

Also clauses 3 and 4 of said paragraph III; also such 

55&56 part of clause 2 of paragraph LV of said replication as 
alleges that no notice of the mortuary assessment therein 

referred LO Was mailed or sent to the plaintiff; also clauses 4 7 and 
5 of said paragraph IV; also such part of paragraph V of said 
replication as alleges that no notice of the mortuary assessment 
therein referred to was mailed or sent to the plaintiff; also clauses 


) 


3, 4, and 5 of said paragraph V. 


DEFENDANT, 
By its attorney, LOUIS H. BRISTOL. 
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And at the term of said court held at Hartford on the 27th day of 
September, 1886, the parties, by their counsel, duly appeared and 
said motion was fully heard. 
And on the 29th day of September, 1886, the following opinion of 
court was filed in the words and figures following, viz: 


57 Cireuit Court of the United States for the District of 
Connecticut. 


Sarau C. HAMLIN ) 
7 | 


Murua Reserve Funp Lire Assocration. } 


SHIPMAN, D. J.: 

The demurrer to so much of the 2nd paragraph of the plaintiffs 
replication as alleges that on the first day of June, 1854, said Henry 
H. Hamlin was, and until his death remained, insane is sustained. 

The demurrer to the specified portion of clause o> of sald second 
paragraph and of the second clause in each of paragraphs 5, 4, and 
5 is overruled, it having been alleged in the answer that the post- 
office address of Henry H. Hamlin was Mrs. H. H. Hamlin, Nor- 
wich, Conn. | 

The demurrer to clauses 4 and 5 of said second paragraph and 


to clause 3 of the third paragraph, clause 3 of the fourth 
58 paragraph, and clause 5 of the fifth paragraph is sustained. 


The demurrer to clause 6 of said second paragraph, clause 
4 of the third paragraph, clauses 4 and 5 of the fourth paragraph, 
and clauses 4 and 5 of the fifth paragraph is overruled. 
A corresponding disposition 1s made o! the motion LO CxXpunye 
said portions of said replication. 


Ov And at the term of said court held at New Haven, on the 
fourth Tuesday of April, 1887, the plaintiff, by Solomon 
Lueas, sq., her attorney, duly appeared LO prose cute said suit, and 
the defendant, by Messrs. Taylor & Parker, its attorneys, also ap- 
peared, WV the parties were al issue, as hereinbefore uppears, 
Wherefore the marshal of the district of Connecticut is com- 
manded that he cause to come here immediately twelve, &., by 
whom, &c., and who, &e., to recognize, &c., because as well, &e., and 
the jurors of the said jury, by the marshal for this purpose empan- 
nelled and returned, to wit, Sheldon J. Alling, Jesse R. Brooks, 
Sheldon Clark, David B. Dibble, Aaron P. Fenn, Benjamin Griffin, 
Horace E. Hickok, William E. Hine, Harvey W. Leets, James Leek, 
Washington Post, Marion H. Watrous, who, being called, come, and 
who, being elected, tried, and sworn to speak the truth of and con- 
cerning the premises, upon their oaths say as follows: 
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has *D 


60 U.S. Cireuit Court, District of Connecticut. 
SarAu ©. HAMLIN ' 


Mutua Reserve Funp Lire Association. } 
i, vilict for Plaintifi 

In this case the jury find the verdict for the plaintiff, and there- 
fore find for the plaintiff to recover of the defendant the sum of 
$9,936, with interest thereon from the Ist day of August, A. D. 1885, 
with costs of suit. 

J. SHELDON ALLING, 
Foreman of the Jury 


And on the 9th day of June, 1887, order denying motion for a 


© 
new trial was filed in the words and figures following, viz: 
G] Ata stated term of the cirtuit court of the United States 


? 


for the district of Connecticut. held at the United States court- 
rooms, at the city of Hartford, on the 14th day of July, 1SS7. 


Present: Hon. Nathaniel Shipman, judge 


a 


. 


Sarau C. Hamutn, Plaintiff. ) 
is 


Muruat Reserve Funp Lire Assoctation, Defendant. } 


hed fendant’s motion, made Upoll the judge’s minutes of the trial 
of this action and upon the pleadings and all the proceedings here- 
tofore had in the action and upon the bill of exceptions as settled, 
that the verdict of the jury upon the trial of this action heretofore, 
on the 27th day of April, 1887, rendered herein in favor of the plain- 
tiff and against the defendant for the sum of $9,936 and interest 
thereon from August 1, 1555, be set aside and altogether holden for 
nothing as contrary to the evidenc taken on such trial, and for a 
new trial of this action, coming on to be heard 
Now, after hearing l’rederick ». Parker, of counsel for the de- 
fendant, in support of said motion, and Solomon Lueas, of coun- 
sel in opposition thereto, and due deliberation being had thereon, 
it is— 
62 Ordered that said motion be, and the same is hereby, in 
all things denied. 
N. SHIPMAN, 


Lrstrict LTT lone 


And, on the same day, consent and order of substitution of attor- 
neys was filed in the words and figures following, viz: 


um 


63 At a stated term of the United States circuit court for the 
district of Connecticut, held at chambers thereof, at the court- 
house, in the city of Hartford, on the 9th day of June, 1887. 


Present : Hon. Nathaniel Shipman, judge 


pare tag Soe * eee ee TOTS SP Seman Seta eta Saliaiaiii i * « oe 
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Saran C. HAMLIN ) 
Us. ; 


Murua Reserve Funp Lire AssocratTron. } 


On the annexed consent, it is ordered that Taylor & Parker be, 
and they hereby are, substituted as attorneys for the defendant in 
this action 

N. SHIPMAN, 
District Judge. 


U.S. Cireuit Court, District of Conn't. 


SarRAH C. HAMLIN 


re 


Mu1ivart Reserve Funp Lire Association, } 


In the above-entitled cause, DOW pe nding in the ircuit court of 
the United States for the district of Connecticut, and wherein I, the 
undersigned, Louis H. Bristol, appearing as attorney of rec- 
64 ord for the defendant therein, — hereby consent that Taylor & 
Parker, of New York city, may be substituted in my place as 
attorneys of record for said defendant. 
Dated this 3lst day of May, 1886. 
LOUIS H. BRISTOL 


And on the same day order extending time to serve exceptions 
was filed in the words and figures following, viz: 


65 At a stated term of the circuit court of the United States - 
for the district of ( onnecticut, held at chambers, at the court- 
house, in the city of Hartford, on the 9th day of June, 1887. 
Present: Hon. Nathaniel Shipman, judge. 
SARAH C. ITAMLIN 
US. 
Mutua Reserve Funp Lire ASSOCIATION. 


Defendant's time to make and serve bill of exceptions and file 
same and to procure writ of error and bond is hereby extended from 
June 26, 1887, to August 15, 1887. 


N. SHIPMAN, 


a District Judge. 
Consented to. 
CHAS. E. PERKINS, 
Counsel for Plarntaf. 
4 And on the 14th day of July, 1887, motion for a new trial was 


heard and denied. 
And on the 15th day of July, 1887, bill of exceptions was filed in 
the words and figures following, viz: 


us 


SARAH ¢ HAMLIN 


66 Ata stated term of the circuit « 

the district of Conn eticut, he! 

rooms, in the city of New Haven, the 26th d ft April, 1887 
Present: Hon. Nathaniel Shipman, ) 


the | nited Stat 
| 


SARAH ©. HAMLIN, P 
MutvaAL Reserve Funp LIre 


Cause on and hearing ordered 
Mr. Solomon Lueas and Mr. C. E. P 
Alfred ‘Taylor and Mr. Fred 


lerick S. Pat lefendant 
Jury impannelled and trial begu: 
April 27, 1887, trial continued, and v : ntifl in the sur 
of SOOS6. 


with interest thereon from Augcu S85. and 


Attorney for defendant moves 


)] i DrOCeCCULIIVS Wi 
] ’ ’ ‘ ’ ; } ’ ’ , , ] 
ieave to move for a new trial Lou (| y aduavs StaYV to 


motion and settle exceptions 


07 Circuit Court of the | ‘ Dist: 
( PY 
Al LTT i . ; 
Mutua. RESERVE FuND | 
And now, on this day, to wit, the 26t Lpril, 1587, before 
the Hon. Nathaniel Shipman and a jury, al reuit court held in 
the city of New Haven, in said district of | eticut, came as well 
thi said ci it ndant and Its altorneys al | is thie said la ll- 
tiff and herattorneys and counsel ; and s, being called, lik 
Wise Calle and, afte r bi Ing electk d, tried LO Ury thie SSuUcCS 
joined in this action, the plaintiff, to ma prove the issues 
on her part, proauced and called the following evidence and wit- 
nesses, to wilt 
Plaintiff offered in evidence the certifi mbership issued 
Dy defendant to Henry H. Hamlin 
Objected to by defendant’s counsel on tli (| ind that the consti- 
tution and by-laws of defendant association were not offe 


Same time. and that the same torm part I 


red at the 
of the contract, the certifi- 
cate expressly providing that it is “sub 


| subject the provisions and 
stipulations as contained in the constitution and by-laws of this 
association.” Objection overruled; to which ruling defend 
68 ant’s counsel then and there duly excepted 
Certificate admitted in evidence and marked “ Plaintiff’s 
Exhibit 1.” 


Proofs of death offered in evidene admitted and marked Defend- 
ant’s Exhibit 2. 

It was admitted that all payments required were made, except 
payment of mortuary assessments after April 1, 1584, and that H. 
H. Hamlin died February 17th, 1885 7 

i—154 


ee 


LCS ior 


i Al a niteqd States court- 
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[am the plaintiff and the widow of Henry IH. Hamlin. Inow 
reside and have resided in Norwich, Connecticut, for twenty years last 
past. 

(Receipt for assessment No. 12, dated February 7, 1SS4, offered 
in evidence and marked Plaintiff’s Exhibit 5; receipt for assess- 
ment No. 15, dated April 10, ’54, offered in evidence and marked 
Plaintiff’s Exhibit 4.) 


[ paid both of these assessments myself, and these are the receipts. 


Cross-examination by Mr. ‘TAYLOR 
Notice of assessment No. 12 shown witness. 


The signature on that paper, Sarah C. Hamlin, is my own original 
signature; also the words “ Mrs. H. H. Hamlin.” It is in the same 
condition as when I sent it, and I sent it on the day that it bears 
date, February 6, 1884. 

(Paper marked Def’t’s Exhibit “A” for identification.) 

Notice of assessment No. 13 shown witness. 


That is also my signature. Isentit on the day it bears date, April 
9, 1884, and — is in the same condition as when I sent it. 


69 (Paper marked Exhibit “ B” for identification.) 


| signed these papers and enclosed them Lo the 7 fendant at 
the time of their dates, February and April, 1884, and enclosed 
the money in payment of assessments 12 and 13 respectively. 


Plaintiff rests. 


Defendant’s counsel moves to dismiss the complaint— 

irst, on the general ground for the want of proof; second, upon 
the ground that payment of the assessments sinc assessment of 
April 1, 1854, is not shown; third, upon the ground that it is ad 
mitted in the proofs of death that some payments were not ma: 
fourth, on the ground that paragraph 22 of the answer is admitted 
by the replication. 

[In paragraph 22 of the answer it is alleged that after July 2d, 
1884, Henry H. Hamlin, through the plaintiff, applied to the de- 
fendant to reinstate the certificate on which this action is brought, 
and to reinstate said Henry H. Hamlin as a member of defendant 
association ; which application was denied and refused by the ds 
fendant. 

Which motions and each of them were denied by the court, and 
the defendant then and there duly excepted to such denial and 
severally to the denial on each of the above grounds respectively. 


Defendant’s Evidence. 


he defendant, to maintain the issues on its part, produced the 
following witnesses and evidence : 


SARAH C. HAMLIN. 27 


Defendant offered in evidence the articles of incorpora- 
10 tion of the defendant, which articles established that the de- 
fendant was duly incorporated under chapter 175 of the laws 
of 1885 of the State of New York; also offered in evidence the act, 
chapter 175 of the laws of 1883 of the State of New York, entitled 
“An act to provide for the incorporation and regulation of co-opera- 
tive assessment life and casualty insurance associations and societies,” 
which evidence showed that defendant wa: corporation, associa- 
tion, or society duly organized and carrying on the business of life 
and casualty insurance upon the co-operative or assessment plan, 
under the provisions of chapter 175 of the laws of 1883 of the State 
of New York. 

Section 5 of said act provides as follows: 

“Any corporation, association, or society which issues any certifi- 
cate, policy, or other evidence of interest to or makes any promise 
OF agree nt with its members whereby, upon the decease of a mem- 
ber, any money or other benefit, charity, relief, or aid 1s be paid, pro- 
vided, or rendered by such corporation, association, or society to the 

al representatives of such member or to the beneficiary designated 
by such member, which money, benefit, charity, relief, or aid are de- 
rived from voluntary donations or from admission fees, dues, and 
assessinenuts oO} any of them collected or t be collected from the 
members thereof or members of a class therein, and interest and ac- 

cretions thereon or rebates from amounts payable to bene- 
71] ficiaries or heirs, and wherein the paying, providing, or ren- 

dering of such money or other benefit, charity, relief, or aid 
is conditioned upon the same being realized in the manner afore- 
| | the money or other benefit, charity, relief, or aid 
30 realized is applied to the uses and purposes of such corporation, 
association, Or society and the CAPeises tf Lie management and 
pr f its business, shall be deemned to be engaged in the 


NILION O 
i — _ 


business of life insurance upon the co-operative or ass rent plan, 
and shall be subject only to the provisions of this act.” 

And section 16 of said act provides as follows 

“All corporations, companies, societies, organizations, or associa- 
tions of this or any other State or country transacting the business 
of life or casualty Insurance on the co-operative yr assessinent plan, 
as referred to in the fifth and sixth sections of this act, are hereby made 
subject to all the provisions of this act, and shall hold, within the 
county in which the principal othee is located in this State, a stated 
annual mecting of their members or policy-holders or representa- 


tives of local boards or subordinate bodies in such manner and sub- 


ject to such regulations, restrictions, and provisions as the constitu- 


tion or by-laws of the same nay provide. in cases of secret or fra- 
ternal societies having a grand or supreme body, such meeting of 
the grrand or supreme body may be at such time and place as 
shall be designated by such grand or supreme body. At such 
meeting a full and specific report of all receipts and expend)- 
tures of the preceding year or since the last meeting, as the case may 

be, shall be submitted. Notice of each such meeting shall 
2 be given in such manner as the by-laws may direct, but not 


‘ 
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less than five days before such meeting, to each director, mem- 
ber, and policy-holder, except that in leu thereof such notice 
may be given to a subordinate body of a society having a grand or 
supreme body, ortoa local board subordinate LO the association 
Every such association, corporation, or society other than secret 
fraternal societies now authorized as aforesaid to do business in this 
State must hereafter,before the adoption of any by-laws or amendment 
thereto, cause the Same to be mailed LO the members and directors 
of such association, society, 01 corporation, togethe r with i notice 
of the time and place when the same will be considered, which no- 
tice shall be the same as herein befor required for stated meetings. 

The books and papers of such association shall, at all reasonable 
times, be open for examination by members or their representa- 
tives. All associations, societies, companies, corporations, or organ- 
izations now transacting or hereafter desiring to transact the busi- 
ness of life or casualty insurance in this State upon any other plan 
than that defined in and by sections five and six of this act shall 
comply with all the provisions of the general life and health insur- 
ance laws.” 

The constitution and by-laws of the defendant association were 
thereupon offered in evidence and marked Exhibit “ IF 


The defendant offered sundry depositions, of which the 


~J 


> substance is As follows 


- ’ ‘ ' i . } ‘ ’ , ’ 
Kk. V. C. Jones, of the city of Brooklyn, State of New York, of 
} ° } 


lawful age, being duly cautioned and sworn, deposes and says 


[ have been in the employ of the defendant since January, 1885, 


in charge of the assessment department 


(Assessment registel of thr Mutual Reserve Fund Life Assocla- 


tion shown witness.) 


This book Low shown me Was tne assessment register 10 use by 


the association in May and June, 1884. In it is an entry, number 
13544, Henry H. Hamlin. The address of said Henry H. Hamlin, 
appearing upon the books of the association, is “ Mrs. H. H. Ham- 
lin, Norwich, Connecticut.” Notice of assessment No. 14. dated 
June 2, 1884, was mailed to Henry t] Hamlin, at his post-office 
address, as appearing upon the books of the association, namely, 
“Mrs. H. H. Hamlin, Norwich, Connecticut.” This was mailed 
from the home office of the association, in the city of New York. 
This notice of assessment No. 14, June 2, 1884, was deposited in a 
regular United States mai!-bag, furnished by the Post Office Depart- 
ment; and this was al! done according to the usual course of busi- 
ness of the defendant assoclation 
Q. What was the usual course of business of the association in 
mailing and sending notices of assessment ? 
74 A. Inwritingthem all theenvelopesare directed ; afterwards 
the slips are compared with the addresses and the notices are 
placed in the envelopes, which have also been compared with the 
addresses on the books, sealed, stamped, and placed in the mail bag, 
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and this course wes followed in regard to assessment No. 14, made 
June 2, 1884. This course was pursued with reference to notice for 
Henry H. Hamlin respecting assessment No. 14. I saw that notice 
put into one of these United States mail bags. Before that notice 
Was deposited In the United States mall bag the notice and the ad- 
dress on the envelope were called back from the address written on 
the envelope and compared with the address as appearing upon the 
books of the association. ‘The address on th ‘envelope corresponded 
with the address appearing upon the books of the association 


(Witness shown book.) 


I know that this assessment notice to Henry H. Hamlin went 
into the bag. It was all done according to the usual course of busi- 
ness of the defendant association. ‘The book shows that the assess- 
ment notice was sent. Notice of assessment No. 14, June 2, L554, 
was mailed to Mrs. H. H. Hamlin, Norwich, Connecticut. This was 
all done according — the usual course of business of the defendant 
association. Assessment No. 14 was not paid on this certificate, No. 


3044, H. H. Hamlin 


Cross-examination by Mr. Lucas, of counsel for plaintiff: 


(). When assessment No. 14 was made out you knew nothing 
about it except as It appears in this book? 
70 A. I know | had charge of it-and saw that every assess- 


ment notice that was liable for No. 14 was made out. 
\) Have you any knowledge except as it appears upon the books ? 

A As if appears Ol) the book : have no other knowledge 
than that Saw notice of assessment 14 to Hlenry H. Hamlin put 
into the bag. I saw it with all others. My attention was called to 
this particular notice with all the others. I saw that that and every 
notice was put in the mail bag. | remember a great many notices 
were put in,and I know Hamlin’s assessment notice was put in 
with the others. {f always attended to it myself. I have no par- 
ticular re colleetion as to th ls particulal novece ¢ xcept that if wen}l 
Into the hag with the others ; only as ll appears On the book, and 
so far as my attention was called atl the time | making if out and 
putting it in the bag. 

(). When you stated thata notice of assesstnent was sent to Henry 
lI. Hamlin, to the post-office address as appearing on the books of 
the defendant association, you meant by that 1t was sent as it ap- 
peared by the book ? 

A. Yes, sir. 

() And that Is all the positive knowledare Vou have on the sub- 


°< 


ject, that it was sent as appeared on the book 


A. That ky iowledge ha Ve. 

\). don't SUpPpOse you can remember as to any particular assess- 
ment—you would not be able to state as to any particular 

10 assessment that vour particular attention was called to it at 
the time ? 


A. No, SIF. 


ee 
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Q. I understand you to say that it was mailed from oo Liberty 
street. 

A. Yes, sir. 

Q. And that you make that statement from any particular recol- 
lection or from the general course, the way those notices of assess- 
ments were mailed ? 

A. The association was there at the time, and ! was there myself 

Q. When you say this was mailed from 55 Liberty St. it Is an 
inference of your own from the fact that 1 was your custom ? 

\. Certainly ; and I know it was mailed from ther 

). How do you know? 

A. I cannot help knowing it. I was there and saw it mailed 

). Did you see this particular notice put in the bag? 

A. I know it was. 

). Was your attention called particularly to this at the time? 
A. No, sir. 

Q. When you say this notice was deposited in the mail bag your 
attention was not particularly called to this notice ? 
A. Not particularly to this special ll of 

©. You stated, I think, that you saw this notice put into one of 

these bags? 
Vi A. Yes, sir. 


@. When was your attention first called to this subject of 


\ . a 1 ’ ; ' 
one: to all of then 


notices ? 


A. To this particular notice ? 

(). Yes. 

’ ee don’t remem ber how exactly when it was; some time | have 
known of it. 

Q. About how long? 

A. Have no recollection how long. 
). Should you think it was six months after that time, or a vear’ 
A. Don’t remember at all. 
). You state, madam, before the notice was deposited in the 
United States mail bag this notice was called back and the address 
written on the envelope and compared with the address appearing 
on the books of the association. Did you make that comparison 
yourself? 

A. I saw it made. 

Q. Did you make it yourself ? 
No, sir. 
Who was the person that made it? 
One of my clerks. 
Do you know her name? 


\ 

N 

\ 

). 
A. Don’t know that I do. 
M 

\ 

2 


; 


a 


te 


Did you at the time ? 
Yes, sir; of course I knew at the time. 
You stated you knew from the assessment bouk that the assess- 
ment notice was mailed. Have you any other knowledge 
75 on the subject ? : 
A. No, sir; except what I have stated. 
@. You have not? : 
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A. No, sir. 

(). You judge, then, from examining the assessment book it was 
put into the bag ? 

A | judge from the assessment bouk that it was put into the bag, 
and I saw it. 

(). And that, madam, is the reason why you said it was mailed ; 
that 1t so appears from the assessment ? 

—. | know notaing about the mailing of it; I have nothing to 
do with the mailing. I saw it put into the bag; then they are 
handed over to Colonel Potter and he attends to the matling of 
them. 


Redirect examination 
(Paper shown witness.) 


This paper now shown me is the notice ol assessment No. 3, 
made April 1, 1884, and was sent to Henry H. Hamlin, and on the 


Dac kK ot if is the answe r that Was received OY the association in reply. 
Pap r otters d in evidences and marke d a [’t’s LX. wy ee 
‘The notice ol assessment No. | was addr SSi d precisely thesame 
lOLTCt yf assessment No Lo. Exhibit ad . Pts 


. 
os 


he words that appeared on the envelope which enclosed each of 
these two notices—-that is, notice No. 13 and notice No. 14—were 


GrEORGE IF. Porrer, of the city of New York, of lawful age, 
iS) being duly cautioned and sworn, deposes and says: 


.f } 


[| am si cond vice-president of the Mutual Reserve und Life 
Association and have been an otheer thereof Silice LSSS, and have 
special charge of the assessment department and clerical force. 

The book now shown me Is called “Assessment Register,” and in it 
is Lhe name Le nry H. Hamlin. and the number is 13544. 

Lhe address of Henry LH. Hamlin, as appearing upon the books 
of the association, is “ Mrs. H. H. Hamlin, Norwich, Connecticut.” 
Assessment No. 14, dated June 2, 1884, was made on this certificate, 
and, according to the usual course of business of the association, 
notice of that assessment was sent to Henry H. Hamlin, at his post- 
oflice address, as appearing upon the books of the association. 

The usual course of business was to compare the assessment no- 
tices and envelopes with the record as appearing upon the books. 
When so compared they were enclosed in the proper envelopes, 
sealed, stamped, and dropped into the mail bag. The mail bag was 
then closed up and taken to the post office, all under my watchful 
care and supervision, and this course has prevailed ever since | 
took charge of the business, early in 1883, and this course was fol- 
lowed as to No. 14 assessment. 

Assessment No. 14 has never been paid on this certificate. 

[ saw the post-office bags furnished by the post office department 
for the purpose of sending out these notices at the time that No. 14 
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assessment went out. They were furnished by the post office 
80 authorities of the city of New York; that assessment notices 

No. 14 were deposited in certain mail bags, as to which Mrs. 
Jones has testified, and were furnished by the post office depart- 
ment in the city of New York. I saw them at that time. I saw 
assessment notices of No. 14 in these post-office bags at that time. 

The post-office bags containing notices of assessment No 14 after 
being closed up were taken to the post office in the city of New York 
and delivered to the post-office clerks. I know they were taken from 
the office of the association to the post office, because I went with 
them; I went with all of them. All the notices of assessment No 
14 were fully stamped, and the postage was fully paid on them be- 
fore they were delivered to the post office or the post-office clerks. 
These bags were delivered to the postal authorities in the city of New 
York on the evening of May 31, i884, which was Saturday. June 1, 
1884, fell on a Sunday. Assessment No. 14 on certificate 15544, 
Henry H. Hamlin, was $16.00. It was never paid. The course of 
business that I have described was the course of business pursued 
as to the mailing of the notices of assessment No. 14. 

(Paper shown the witness.) 

That isa fac simile of assessment notice No. 14 sent to all the 
members when the blanks are filled up, and is a fae simile of the 
notice sent to Hamlin, leaving out the name, amount, and the 
number. 

(Paper offered in evidence and marked Def’t’s Ex. “ B.”) 

Cross-examination by Mr. Lucas: 
8] Q. How are you able to state specially that this particular 
notice of assessment No. 14 was sent to Henry H. Hamlin? 

A. Because it so appears on the book, and I saw it mailed. That 
is reason I say it was mailed to Mr. Hamlin. It so appears on the 
books by the extension, the amount of his assessment being extended 
under the column of amount assessed for under assessment No. 14. 

Q. When you say this notice was sent you do not state from your 
own personal knowledge and supervision of the matter, but that it 
so appears from the book ? 

A. Yes, sir : both. | have the supervision of all the details of this 
matter. Idonot make thecomparisons. I saw that particular letter 
put into the mail bag with the others 


Redirect examination : 

I know of my own knowledge irrespective and independent of any 
book, that after a letter is deposited in a mail bag in our office the 
bag is closed up and then delivered to the post office, so tiat if 
any notice with reference to assessment No. 14 or any other assess- 
ment was deposited in the mail bag in the office of the association 
I know of my own knowledge that such assessment notice was 
mailed. 

Q. Was your attention called as to whether this particular notice 
was sentor not? 


C 
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A. No, sir 
. Your attention was not called to it at the time ? 
S2 A. No. sir. 
(). Do you CXAMINEe all — letters yourself ? 
A. | could not have the immediate carrying out of all the detail 
work, but have the supervision 
). ‘he comparison ? 
A. I don’t make the comparisons. 
(. So that you are unable to state whether any clerical error was 
made or not’? | 
A. From my own personal knowledge, 


FREDERIC T. BRAMAN, of lawful age, b r duly cautioned and 
SWoOrt, aT Poses and Ssavs. 

| am secretary of the defendant association, and have held that 
office sinee Mareh, 1882 

Mortuary assessments have been made six Limes a year since 
August 1, 1883. A change was made from four assessments a year 
to six by resolution of the board of directors at a regular meeting 
held July 11, 1885, at the home office, in the city of New York. 

The following is the original resolution as passed on that day. | 
read from the as minutes of the board of directors kept by 
Ine : 

“ Resolved, ‘That hereafter the stated periods for making the mort- 
uary assessments upon the members of this association under the 
provisions of the constitution shall be the first week days of Febru- 
ary, April, June, August, October, and December.’ 

So | attac h a correct COPY of the defendant’s constitution and 
by-laws in force January 10, 1885, and in foree during al 
Lhat year and the following | vear 
(Pape r marked Defendant’s Exhibit “ C 


coe os | 
A large percentage Of assessment No. 14 was paid in by the mem- 
bers. 
GEORGE IF. Porrer, called as a witness on the tral in behalf of 
anf , nO’ ae falia: 
defendant, being duly sworn, testified as follows 


Direct examination by Mr. Taylor 

hese assessments were all ordered by thy executive committee of 
the defendant 

There were not at these times sufficient moneys in the death fund 
of the defendant to pay the then existing claims by death 

These assessments were and each of them was duly made and 
ordered. 

(Paper shown witness.) 


This paper was sent to Henry H. Hamlin and to all the members 


of the association’ with the notice of assessment made December 1, 


1883, No. 11. It was part of the assessment notice. 
I—184 
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The following part of said notice, the remaining portions not being 
deemed material, was thereupon read in evidence as follows: 


“The members at their last annual meeting amended the consti- 

tution of the association so that the assessments shall be made 

S4 quarterly or such other stated periods as the board of directors 
may determine. 

The directors have determined that it will suit the convenience 
of a large majority of our members and that the interest of the 
association will be better subserved to make the assessments bi- 
monthly, to wit, on the first week days of October, December, leb- 
ruary, April, June, and August.” 


_ 


This notice wasa part of assessment notice No. 11 and was mailed 
December 1, 18838, to Henry H. Hamlin, at the address upon the 
books, and to all other members of the association at that time. 

Similar notices were also sent and formed a part of assessment 
notice No. 9, August 1, 1888: No. 10, October 1, 1883: also with 
No. 12, February 1, 1884, and the succeeding assessment notices. 

Resolution referred to in the testimony of secretary I. T. Braman 
as passed July 11, 1885, by the board of directors was adopted pur- 
suant to section five of article 11 of the constitution. 

At all the times since Henry H. Hamlin became a member of the 
defendant association, beginning with August 1, 1885, assessments 
have always been made bi-monthly down to the present time on 
the first week days of the months of August, October, December, 
February, April, and June of each year, and assessments were not 
made at any other time, but were always made at these periods 

[In September, 1884—about the 17th or 18th of the month—lI was 

present at a meeting of the executive committee of the de 
80 fendant, at which time application was made for reinstate- 

ment of Henry H. Hamlin. This application was refused 
When a member does not pay an assessment within the thirty days 
his policy lapses and he can only be reinstated on a medical exam- 
ination, approved by the medical director and the executive com- 
mittee. After the refusal of the executive committee to reinstate 
without the medical examination I wrote the representative of 
Hamlin that a medical examination would be necessary, pursuant 
to the constitution and by-laws of the association. Mr. Ilamlin’s 
representatives requested me to send them a blank. I sent them a 
blank in November, 1884, and on December 24, 1884, they returned 
it to me, and on its receipt by me it was submitted to James W. 
Bowden, medical director of the association, and he rejected it. 
This is his writing on it rejecting it, and the initials “J. W. B.” 
were made by him, and this indicates his rejection. 

Medical examination and rejection offered in evidence and marked 
Exhibit “ Kk.” 

The last assessment was paid April 10, 1884, and is the one fo1 
which plaintiff’s receipt, Exhibit 4, was given. 

The assessment.of June 2, 1884, was not paid; assessment of 
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August 1, 1SS4, was not paid; assessment of October 1, 1884, was 
not paid, and assessment of December 1, 1884, was not paid. 

No assessments on this certificate were paid after April LO, LSS4, 
which was assessment 13, made April 1, 1884. 


It was admitted that the blank proofs of death furnished by the 
defendant to the plaintiff was done without prejudice to any and all 
rivhts of the defendant. 

There never was any notice received by the defendant of 

St thre non-receipt of the assessment of June 4 LSS4, or the as- 

sessment of August 1, 1554, or of any other assessment by 
Hlamlin or Mrs. Hamlin 

Defendant also off re d in evidence notice of assessment ] L. made 
June 2, 1884, marked exhibit ‘a. 

(Exhibit “A,” being notice of assessment No. 12, made February 1, 
ISS4, shown witness.) 

This is the notice sent on the policy in this suit. I mailed myself 
ill notices of assessment No. 12. This particular slip was mailed 
february 1, 1884, to Mrs. H. H. Hamlin, Norwich, Connecticut. 

his paper torms part of the reeords of th defendant. 


[It was returned to the defendant through the mails on February 
8, 1884, enclosing $16.00 to pay this assessment No. 12. It was then 
entered in the assessment book. ‘This was done according to the 


lefendant’s usual course of business. Exhibit “ B,” being notice of 
issessment No. 13, made April 1, 1SS4, was the notice sent on the 
policy in this suit. I m: ‘iled all the notices of assessment No. 13. 
This nutice was mailed April 1, 1884, to the same address, Mrs, H. 
Il. Hamlin, Norwich, Connecticut. It was returned, and received 
Dy thre def nd init April LO, LSS4, enclosing Money for the payment 
of that assessment. It eame from Mrs. H. H. Hamlin and the re- 
to her. Similar notices were sent to all the members 
he association by mail in the usual course of business. All the 
ASSESS ments, beginning with assessment No. 9, made August 1 
1S83, were paid regularly every two months up to and ineludin 

issessment No. 13, made April 1, 1884, since which time nm 
Si assessments were paid defendant on tl 


“ 
f 
j 


‘ 
cy 
5 
) 


this certificate. 


Cross-examined by Mr. Lucas: 


Mr. Lueas, attorney for Mrs. Hamlin, wrote the de fend: ant the let- 
ter November 7. 1884, marked “ Plaintiff’s Exhibit 5.’ 
wrote the letter Novem ber LY. LSS4., marked ws Plaintiff's ix- 


Redirect examination 


The August assessment was not mailed to H. H. Hamlin, nor was 


any subs yl uent assessment, bee: iuUse whe rea mel -_ r lapses for non- 


payment under a mortuary call he forfeits all rights and no further 
notices are sent. 

Assessments are called to pry death losses as they occur 

The constitution and by-laws, Exhibit “ F,” was adopted at’an 
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annual meeting of the members of the association held in January, 
1883, at its home office. 

A notice of the annual meeting of the members in January, 1554, 
was sent to H. H. Hamlin and to all the members and directors of the 
association. lt was sent to HH. H. Hamlin with the assessnit hil notice 
in December, 1883. That notice was returned to Hamlin December 
5, 1884, with the money to pay the assessment. It was also pub- 
lished in the newspapers. 

At that meeting, in January, 1884, the constitutior 
and confirmed and 


fying and confirming the constitution and by-laws 


} 
. ’ : . | } : " . 
avotle UhbaAnDIMOUSLY passed at sald meevlng ra 


2 
Re Cross 


} : ‘ ’ 
‘ele A vote was passed at the meeting In January, 1SS84, ratify 
—e ; y } , ; 
lly ind ( apeeuce bY { ~ i 2 Lina u\ iWs 
' 4 ls : ’ 'y 9*f ' t i ' ] isa ‘ ’ : ‘ , ’ 
SU pPposs welve or fourteen thousand notices of the assessment 


‘ ,% } ‘ . i » ¢ } 7 ’ : 
on August 1, 1554, were sent out to the members 
There could not have been anv August assessment sent to LI 1 


ae ' EGE CE ROSE i : “nage , a ae 
Hamlin on his certificate beeause after a member ceases to pay li 


. ° 4 ; 
Is not further assessed 

Defendant rests 

Ty } : 44 fj } j . f ‘ =e j : 47 F 

l@ plalntllil offered tes iOny for the purpose OF proving that 

nove of sna iISSeCsStll LS \l ~ I] i] lia | ) Was 1 | edi py 
+ 7 bas ‘ | ; , } | ; } 
Lhe defendant, as ciarmead ) ) i ( Litil - s ( \\ } 


the substanes 


WittiAM Kk. Carutruers: | am the assistant postmas! it No 
. ‘ 
wich. Connecticut. and was durin 
: 1: « tin * 
Mrs. Hamlin had a lock-box in thr DOSL O1Nes 
: 
) . a 
I had charge of the post offic 


ry? . } } " , ' 
Che defendant nen and there ovovected to anv testimony of tir 

} : : \’ 

witness as to any tacts relative. to the transactions in the Norwielh 
" 7 >» i Z * , ] ’ ] — i > | - > i 

post otfice on the ground that such evidence wus immaterial, irreie- 


vant, and lncolipetent ou the question whether or not the notice 
*s% } ] , | ’ 4 aol 1? } ’ ° 
was maried 1D the New Y ork post othee by the di flendant June ; 


1884; also on the ground that H. H. Hamlin was r juired to pay 
89 June, 1884, whether the assessment notice was mailed or not. 
Objection overruled; to which ruling defendant’s counsel 
then and there duly excepted on each ground under tli jection. 
Under the objection and exception of the defendant tli witness 
was allowed by the court to further testify as follows, and the de- 
fendant was allowed an objection and xception to all of the testi- 
mony without repetition and on each and all of the grounds above 
stated : : 


The custom as to returning letters was that if letters have a re- 
turn request they are returned if not called for, and a record of such 
letters is kept in the book of thedepartment. I have looked through 
the months of June, July, and August, 1884, and there is no record 


the assessment within thirty days from the first week day of 


4 


a 
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of any return of any letter to the Mutual Reserve Fund Life Asso- 
ciation. 

Mrs. Hamlin puve Up her lock-box October Li 1SS4 

She had had it for a ee f years, The lock-box Was rented 
by Mr. Hamlin and stayed in his name all the time. 

Mr. Hamlin had his cathe letters come there. 

[le was in partnership in the firm al f Hamlin & Co., and the mail 
of the partnership went into the ote also all of the mail belong- 
ing to the family. There were four mails daily from New York. | 
have heard of lett rs be Ing lost in the malls. The record book Is 
kept | le genera! delivery clerk. I am willing to swear that no 
lette) addressed to Mrs Hamlin w is returned to New York. | know 
nothing about whether this letter was mailed in New York. It was 

more likely to be lost before it reached my office. Numer- 
V0) ous mails came that I did not se 


Mrs. H. H. HAMLIN recalled by defendant 


, 


| had lock-box in 1884 


()biected to. Objection overr ‘ception, 

Che defendant thereupon objected ¢ iy testimony by this wit- 
ness on th same ground, and also that whether or not the notice 
was received by her was immateria bat the fact that she did 
not receive it does not prove or tend | e that it was not malled ; 
also on the ground that payment was juired to be made within 
thirty days from the first week day inJune and August, 1884, with- 


, 7 “ . 
reterence as to wir ther assessinent notice was or was not 1n fact 
' . , 3 : } } 

ad. and that this te stimony is evidence and does not show 


the notice was not matted 


Which objections were severally over ind the defendant 

| there severally duly excepted to the ruling of the court, 

r such ruling and exception of the defendant the following 
testimony was taken— 


+ | : z | ’ mah 4 ; : lisareé s . 
he defendant to have the 1 id benefit of such objections 


xceptions as lf reé peat d Ve) y to each question : 


a 
— 
~ 

os 


Three children and a young lady by the name of Miss Fanning 
and mys lf only hi: ” access to this : letter box. 
(Xnestion. Where was Mr. Hamlin in June, 1884. and what was 


] } . ‘) 
: " ,% } : ’ 
nis cCOnaItION 


Objected to by defendant on the ground that the physical con- 

dition of Mr. Hamlin and his whereabouts at that time are 

wT lLmmat rial and irrelevant Obiection overruled : LO which 
ruling the defendant then and there duly excepted. 

Answer. He was at the hospital at Providence, in June, 1884. 
lle was then taken to the Middletown Hospital Ile went to Provi- 
dence November, 1883, and was not at home until he died. 

Question. What was his mental! condition ? 

\nswer. Lle was insane when he went to the Providence Hospital 
he died. 


| 
| 
' 
' 
| 
/ 
| 
' 
' 
i 


THE MUTUAL RESERVE FUND LIFE ASSOCIATION Vs 


Co 
CC 


Objected to as immaterial and irrelevant 

ri , . 

Che court thereupon ruled that the evidence was admissible as 
showing that H. H. Hamlin was not in Norwich and was not capa- 
ble of receiving the letter. It is not defence that the letter was not 
received. It only goes to the question of mailing in New York. 
To this ruling of the court the defendant then and there duly ex- 
cepted. 


. 
i 
} 
I 


Question. Did you recelve any notice of the June assessment, 1SS L, 
or any delinquent notice? 


Objected to by defendant as immaterial and irrelevant; also on 
the ground that whether Mrs. Hamlin received any notice is imma- 
terial; also upon the ground that it does not disprove that the no- 
tice was mailed, and also on the ground that it was the duty of H 
H. Hamlin to pay or cause to be paid the assessment within thirty 
days from the first week day in June and August, 1884, whether the 
notice was received or not. 

The court overrul d the objections and each of them, and the de- 
fendant then and there duly and severally excepted to each ruling 

of the court. Under the above ruling the court thereupon 


J2 admitted the following testimony for the purpose of tending 
to prove the non-mailing of said notice; to which the sam 
objections and exceptions were given — the defendant without repe- 


tition. 
Answer. The April assessinent was thre last One l rec ived. | rc- 
celved previous notices of assessinent. 
Question. When did you first get notice of this June assessmnent 


+) 


Objected to by defendant’s counsel on the same grounds as above, 
and also on the further cround that 1t is immaterial when she fot 
knowledge, and also immaterial whether she had knowledge or not 
under the provisions of the constitutions and by-laws. 

Objection overruled ; to which ruling defendant’s counsel then and 
there duly excepted. 

Answer. I learned through Mr. Attwell about the fourth or fifth 
of September. 

Question. What did you do? 

Objected to as immaterial as to what Mrs. Hamlin did at that 
time in September. 

Objection overruled and defendant duly excepted. 

Answer. I wrote to my brother-in-law, Mr. Attwell, at Lynn, Massa- 
chusetts, the first week in September. 


Cross-examined by Mr. Taytor: 
I had been accustomed to paying these assessments once every two 
months regularly. 
I began to pay them in the fall of 1883, and I paid them 
93 every two months to April, 1884. I let it run then until Sep- 
tember, 1884, before I did anything more about it. 
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In ant early part of s< ptember, 1SS4, my sister, Mr. Attwell’s wife, 
was visiting me; we talked something about insurance, and when 
she went home my brother-in-law wrote me inquiring the name of the 
Con pany in which { heir I! surance WAS wrote h im calie I old I) im. 
Ile the n wrote me that he had learned from some persons who were 
inembers of that association that there had been an assessment in 
June, and wrote me to ask if I had paid it. This was in the early 
part of September—along about the fifth or sixth of September. I 


‘rite to the company at all until latter part of Septem- 


lid not wi 

ber. I did not notify them in June of the non-receipt of the June 
assessment; I did not notify them in August of the non-receipt of 
the August assessment. I did not write to the association in any 


a ' } . ‘ : . 
way until the latter part of Sept mber. 1884 


| had a conversation with my sister in August when she visited 

enix A. Canova, called as a witness on behalf of the plaintiff, 

| (| - i ar \V Ss 

| reside in the city of New York, and am in the store of J. P. 
Logan 

(Juestion. Did vou on September 6, 1884, offer to pay the premi- 


ims on Henry H. Hamlin’s policy ? 


()hiected to by defendant on the following grounds. first. on the 


. = anata, Sf. ot shinee fe ~~ 
und of immatertality seconadl: lat there Is no allegation 
| } ] ] + Etec . » \ 
wd ih Ld pleadings as to tender: thirdly, tender on Septem ber 
; ’ . ° | — ] . 
6. 1SS4, was not sufficient; fourth!y, on the ground that the 


pleadings allege “the plaintiff duly performed and fulfilled,” and 
ea an excuse for want of due performance cannot 


’ 
i 
; 


that under such pl 
be proved 
Objection overruled ; to which rulings and each of them defend- 
ant’s counsel then and there duly excepted. 
Answer. I made the tender to the association at its home office, on 
Liberty street and Nassau street, New York city. I saw the cashier 
and offered to pay in premiums that were due 


| 


The depositions of Lizzie H. Hamlin, daughter of plaintiff, aged 
14: Frank A. Hamlin, son of plaintiff, aged 18; Edward 8. Ham- 
lin,son of plaintiff, aged 17, and Ella A. Farning, who resided with 
plaintiff, aged 28, were then read in evidence by the plaintiff's 
counsel. 

Each of these witnesses testified that they always gave to their 
mother all letters which they took from the lock-box in the post- 
office, in the city of Norwich, addressed to either their father or 
mother 

Said depositions and each of them were objected to on the same 
grounds as above; which objections were severally overruled ; to 
which ruling of the court defendant then and there duly excepted. 
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J. M. Arrwetr, a witness on behalf of the plaintiff, being duly 
sworn, testified as follows: 
[ am brother-in-law of the plaintiff. On October 6 I went to New 
York and tendered to the defendant money for June and Au- 
WO gust assessments. After October 6 I tendered the money every 
two months, but in each case the tender was refused on the 
ground that Hamlin was not a member of the association. 
All of which testimony was admitted under same objections of 
defendant’s counsel. 
Plaintiff rests. 


Counsel for the defendant then renewed the motion to dismiss 
the complaint, and requested the court to direct a verdict for the 
defendant on the same grounds severally as were made at the close 
of the plaintiff’s case in chief 

The court refuses so to do; to which ruling counsel for defendant 
duly excepts. 

Counsel for defendant further requests the court as follows: 

First. ‘To direct a verdict for the defendant on the ground that 
there is no issue of fact in the case for the consideration of the jury 

Second. On the ground that there was faliure to pav assessment 
14, made June 2, 1884, within thirty days from the first week day. 
of June, 1884. 

Third. On the ground that there was a failure to pay assessment 
14, made June 2, 1884, within thirty days from the mailing of the 
notice of such assessment to the address of H. H. Hamlin on thi 
books of the defendant, according to its usual course of business. 

Fourth. On the ground that there was failure to pay assessment 
15, made August 1, 1554, within thirty days from the first week day 
of August, 1554. 

Which said motions were and each of them was denied ; to 
96 which said rulings and each of them defendant’s counsel then 
and there duly and severally excepted. 

Defendant’s counsel then moved to strike out all the evidence 
given showing or claiming to show the non-receipt of notice of as- 
sessment, upon the grounds— 

First. That the non-receipt is no defense. 

Second. It does not prove it was not mailed. 

Third. It is not evidence on which the jury may find it was not 
mailed. 

Which said motion was denied ; to which said ruling defendant’s 
counsel then and there duly excepted. 

Defendant’s counsel then requested the court to direct a verdict in 
favor of defendant on the ground that there was no dispute of the 
testimony of the defendant that the notices of assessments, 1884, No 
17, was mailed December 1, 1854, and the same was received, which 
notice of assessment contained a notice in these words: 

“The directors have determined that it will suit the convenience 
of a large majority of our members and that the interest of the as- 
sociation will be better served to make the assessments bimonthly, 


the first week days 
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at the post-office address which appeared upon the books of the as- 
sociation. It is not necessary to prove anything more. It Is not 
necessary to show that the notice was received. It is a prerequisite 
to the forfeiture of the policy to show that the notice was mailed 
according to the usual course of business. 

U pon t the ¢ juestion Ol mailing notice of the June assessment de- 
pe nds the que stion of forfe iture, for no notice was sentot subs seque ni 


assessments. 


99 Upon this point the defendant takes the burden of prool. 
The testimony in regard to mailing comes from Mrs Jones 
and Col. Potter. They testify lth re oard to the course of business. 


the Care with which the notices are sent: that they are direeted by 
one person and then called back or compared with the book by the 
aid of another person; that the June notices were sent In the usual 
way, and that the business was done with the usual precautions; 
that the usual printed return notice was printed on the envelope, 
and that the letter never came back to the office. 

The plaintiff says that the notice was never sent, because, they 
say, it was never received, and that in the usual course of business 
it would have been recelved if lt had been matled. 

If it is shown or if it! 
notice of the June assessment was mailed, the non-reception is no 


defence; but the point in dispute is whether the notice was mail d, 


If the only evidence in the case was the testimony of the defend 
ant’s witnesses that a letter of June was mailed and that it was not 
received, | should say that the evidence against the fact of mailing 
was Insufficient to submit to you. 

There are, however, two additional facts: one, that the letter con 
tained a return notice and that the letter was never returned, which 
tends to show two things: one, that it was not by mistake directed 

LO the Wrong town, because if it had been it would have 
100. ~=probably found its way back, and therefore tends to dimin- 

ish the idea that the letter might have been lost or mislaid 
in the mail or have been sent to the wrong place. Another fact is 
that the letter, which is said to have been mailed about the 10th or 
15th of July, is said not to have been received, which contained a 
similar return request printed upon the envelope, and the plaintifl 
says that it is quite doubtful that two letters should have been mis- 
laid in the mail if properly mailed. 

On the other hand, the defendant says that in the family of the 
plaintiff were three children or young people and a fourth adult 
person, all of whom had access to the lock-box, and that the prob- 
abilities that one of these children mislaid or forgot a letter of this 
kind are strong. 

The three children might have received and mislaid, or it might 
have been received and had been forgotten; that events of this sort 
slip from the mind and leave no trace behind, and that the loss of 
of the letter after it got to Norwich or that forgetfulness of: its 
reception are not unlikely circumstances. 

Again, losses and thefts by mail are not uncommon events. 

This question of fact is the great question of fact in the case. 


Mas been found LO your satisfaction that tha 
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Was the notice of the assessment of June sent or mailed to the 
address, as appears on the books, either in June or July? If it 
was mailed, then there was a forfeiture and the plaintiff 


lO] Cal ot recover. If it was nol mualled, ius claimed by the 
defendant, and if within thirty days from the time that the 

notice of such assessment. payment or ten lel of payment LO the 

defendant was made by thi plal ntiff, then there was no forfeiture 


7 a as } - } ae _ 
If no notice was given to the plaintiff of the June assessment until 


he first of September. the uneontradicted testimony of Mr. Canova 


] . | : ; i *; ° - — . 
s to the etlect that there was on Si pltemoer OLD a valid tender of the 


ff, , a. } " 
if there was not a forfe iture by thr ion-pavyment ol the 111e 
, 
. ’ + . 
ssessment, the other and subsequent assessments, after September 6, 
; 
were duly tendered 
;* . . . + 
‘ 'y ’ ‘ ’ . ‘ : ‘ : | + " : Pad »f 
Pie question il dispute Is a harrow one, DUT all important one 
re . : | . « 77) Pe : : . . : 1. } : ia : ’ * : <> ve es? 
itListorthe jury toexamine and weigh Lie Les nony with care: with 
oat « : Fe ‘der “eae ae , 7 divid * 
Sil ecure Lnabl VOU WOULG Consider a Cast eLweern LWOTNUIVIGUAIS 
i} . rh} Puy) ;ry , TI fo. f t | yf ‘yy : ‘v» aT ~ .% 7 t, | hy * ol 
i i 4 tii’ H MSILIOTI iit pci i bch L4iL its «ati t SLL PPOSCUL T1U’ LU WweinNil 
} ’ , ’ Bs vs "| + : sory : ; 4 : " | > . . _ ‘ " 
‘\ i Care ana AaACCUPACS (Uesulons Of tact n whoich Corporavlouns are 
. . 
’ ; ’ . . , — aca l ’ oar | 
concerned has tended to bring the system of trial by jury tnto 
sreput 
i 
A’ , 
\ Lie] I you to by influeneed it) \ lr examination oI! the Cast 
’ , , , , . 
; ’ ; * 5 \ . ’ ; 
\ 1 L th the court has overruled the motions of the detend- 
, : De mas hh , Po na ' If pent 
int Updo! lestions of law as thev have aris nm tue case. i you 


7 ea ' ll find —— 1 
ind tor thre pisitill, vou will find in the sum of S1LO.OUO less S64 
.* , 


Bes a ites ial ica 
alia nterest Trom the dates when Lite resp ive assessments were 


re ; ’ . ; m padi : " ‘ | | lw . ry . ‘4 . 
gue o Augusi 3 LSS... With interest on ne balance Io! August 


; 


’ i j , ] > ¢ | ’ 7 - ] , . 
(‘ounsel for the defendant excepts to thea ve charge of the court 


1] : , st Son 
Liye lIOlliowlhg particulars 


LO irst. To the charge that it was incumbent upon the de- 
: tice of a mortuary assessment directed to 


fendant to mail a no 7 
thie inem| er al the post-othie address W hich appeared upon the books 
Oo! ‘ant associallon 
Second. ‘To thi charge that itis a prem quisite to the forfeiture of 
he poliey to show that the notice was mailed according to tbe usual 
course of business 
Third. ‘To thi charge that upon thie question of mailing of the 
June assessment depends the question of forfeiture. 
ourth. To the charge that upon this point th defendant tukes 
the burden of proof 


Fifth. To the charge if it (notice of June assessment) was not 
mailed as claimed by defendant, and if within thirty days from the 
lime that the notice of such assessment, payment, or tender of puay- 

l 


f then there was no for- 


} 1 } . oe | 
ment to Gdelendantl was wade by pial 


Sixth. To the charge if there was not a forteiture by the non- 


pavinent of ant June “issessiventl the obtuer and subsequent USSCss-° 


t ! 
ments were duly tendered 
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ND LIFE 


Defendant’s counsel turthis {}UCSLS e court to charge the JUPY 
> FF 
as [oOlliows 
| Inst | na Li lel Lill San association Ol persons lor 
Oe ne purpose ort n l lIrance and protection, and that thr 
| i 
memoders O1 tli! iSSO irs memovers Ol a mutual asso- 
. } . P , > Bue Of ee F ana hi 
clabtion, ana is SUCI) ney are Vy Lilt CONSLILULION and DY- 
I sities 
inaWws. 
he court refuses s charge. and to this refusal to charge as re- 
| ! 
quested counsel for defendant dulv excepts 
. ' . . ] ’ ‘ 
Second. That there is y evidence mat Henry H. Hamlin eve 
. AS } ! | | . es , 
notined thi nome once 1 writi i fallure to recelve a notice ol 
assessment on or belo hie st any June. 1SS4 
r% ’ 
’ '¥ ? ’ . Zz 7 ee | + 
he court reluses ss Lig i LO lis Frelrusal padi ve ads iet- 
quested counsel! lor de lant at excepts 
ée ry? | | . - Bae ’ . 
Third. That there is no evidet that Henry H. Hamlin eve 
> 7 , : } + } 
notined the hon iu bn writhng ol a taiure to recelve a DoOtLice 
of assessment on or vbelore i@ first di } August, | SS4 
4h . pee Ree eee ain 
Che court refuses so to charge, and to this retusal to chara as re- 
? et, } } } Som 7 ; 
q ut sted gdelendanis counse iuiy eXxceprs 
. , ret ’ , ‘ , 
Fourth. That inasmuch as it Is undisputed that Henry H. Ham- 
. . , . ° } 
lin never notified the home ottice in w ritjng ol a tallure to receive 
. } ; ’ 
au notice of assessment on or belo the first dav of Jun ISS4, the 
. ’ . } | 
jury must find for the defendant 
_ . “>? . . | ) ? ft. oe } nr 
he court refuses so to charg nd to this retusa! »CHAFLe as Fe 
. ) . , , 
quested counsel ior defendant duly ex CDLS 
ss, i : | : . > > 
lifth. That inasmuch as it 1s undisputed that Henry H. Hamlin 
atin . , , 
never notified the home office writing of a failure to receive a 
. , . ; . a : | 
notice of assessinent on or Detol he first day of August, ISS4, thi 


jury must find for tl 

The eourt 
us requested COU TIS 

Sixth. That 
lin failed to pay the June, |] 
the first day of June, 1854 
Henry H. Hamlin was 
fendant. 


104 


; 


lor 


refuses ‘i } t¢) 


inasmuch as it is 


SS4 


int duly ON Ce rts 
lisputed that Henry H 


llam- 


= abe , Pa 
USSeSSINeI within Lal IVbS days Irom 
mem bi rshiip (>i 


lict must bye for the de 


The court refuses so to charge, and to this refusal to charge as 
requested counsel for detendant duly XCepts. 

Seventh. That inasmuch as s undisputed that Henry H. Ham- 
lim failed LO pay the August ISS4, assessment within thirty davs 
from the first day of August, 1884, the jury must find that the 
membership was forfeited and the verdict must be for the defend. 
ant. 

The court so refuses so to charge, and to this refusal to charge as 


requested counsel for defen 
Mighth. That it is 


the plaintiff. 


The court refuses so to charg 
refusal to charge as requested counsel for defendant | 


a Ses 


| 
ili 
. } 
ived I 


Inmater! 
1884, assessment was ever recei 


Novices 


whether the of the ne, 
yy said Henry W. Hamlin or by 


CXC prt as charged ana to this 
luly excepts 
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Ninth. That there is no evidence in the case that any legal tender 
of the June assessment was made'to the defendant 

The court refuses so to charge, and to this refusal to charge as re- 

quested counsel for defendant duly excepts. 
LUO Tenth. That if the jury find that there was no legal tender 
made to defendant of the June,assessment the verdict must 
be for the defendant. 

The court refuses so to charge, and to this refusal to charge as 
requested counsel for defendant duly excepts 

Eleventh That the fact that the plaint (tf did not receive the 
not! June assessment is not suflicient to warrant you to find that 
the notice was not mailed ; 

The court refuses so to charge otherwise than it had charged, 
and to this refusal to charge “as request d counsel for defendant duly 
excepts 

Twelfth. That the notice of June, 1884, assessment, according to 
the usual course of business of the defendant, was on the 31st day of 
May, 1884, duly deposited and mailed in the post office in the city 
of New York, with postage paid thereon, addressed to said Henry 
Ht. Hamlin, at his post-office address appearing upon the books of 
the association, and the proof of this Is UlIC ntradicted. 

The court refuses so to charge, and to this refusal to charge as 
requested counsel for defendant duly excepts 
Chirteenth. Thatsaid notice of the June assessment having been, 
according LO thie usual course of busine ss of the def ie nd: “ant, di tly de- 
posited and matled on May olst, 1554, in the post ottice of the city 

New York, with postage paid thereon, addressed to said Henry 
Hf. Hamlin at his post-office address as it appeared upon the books 
of defendant, and no payment of the same having been made 
within thirty days from June 2, 1884, your verdict must be for the 

cl fendant 
LOG The court refuses so to charge, and to this refusal to charge 
as requ rested counsel for defendant duly excepts. 

lourteenth. That the burden of proo! is upon the plaintiff to 
overthrow the testimony offered by defendant that notice was sent, 
and unl ss she makes out that it was not sent by a pr ponderance 
of evidence the verdict must be for the def ucans 

he court refuses to charge otherwise than | by id charged, and to 
this refusal to charge as requested counsel for de fendant duly ex- 
cepts 

Fifteenth. Proot by plaintiff that she did not recelve the notice 
will not establish the fact that 1t was not sent 

The court refuses to charge otherwise than it had charged, and to 
this refusal to charge us requested counsel for defendant duly eX- 
Cf }ts 

The jury retired and brought in a verdict for the plaintiff for the 
amount claimed, namely, nine thousand nine hundred and thirty- 
six dollars, with interest from August 1, 15S 

On motion of defendant’s counsel, the court directs a stay of pro- 
ceedings herein for sixty days to enable defendant’s counsel to pre- 
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pare and file their bill of exceptions, and within which they may 
move for a new trial. 


' : : -_ = , 
And thereupon the foregoing bill of exeeptions was duly presented 
] . ] ] . 4 | 7 - » 7 ; ’ . } : ] 
and allowed by the court at the April term of said court, being Lik 
. i 
term ol the court. al which Sarid @enuse was tried and Wn Lesuiinony 


whereof the judge who tried said cause did at said term sign tnd 
N. SHIPMAN, [L.s 
District Judg 


‘ ] liall , " ys . , | . ’ 4] , 
seal Line sald Olil OF @XcepLlions aud allow Lie § 


LO7 KXHIBIT |] 
Mutual Reserve kund Life Association 
Number 13544. Age, 44 


Bryant building, corner Nassau & Liberty streets, New Yor] 


. ‘ 


| . - ® hc »s % y\ ; . " " B ¢ se oe = 
[In consideration of the statements, representations. and warranties 
—r - 
contained 1D the appl ation for t ert ite of mem rshhin and 
} ‘ ley} . ; ‘ r\e i ana f 4] rt ; ] . ee . . 
of the admission ee pala and OF the Gues tO De PRG TO! \}) ies ON 
» . . " 7 P . . ” , 
. . . ’ ; ’ 7 :% ,% . sear ‘ " ‘sy ; ' , ; 
OI before the thirtieth Gay Ol] June In every year aurling th COT] 
° . . . 1} ‘ 
} ‘ +s? peg” * ee Ff U ‘ 1 ‘7 ) as . ,» . 5s 
tinuance ol this certifieate and of all moriluary assessments, as pel 
| a s 4] al Reaite ce C4 
table endorsed hereon, }) ivabie at the prinelp: | OlICe OF LNe ASSOr 


‘ A 
tion, in the city of New York, within thirty days from the date of 


each notice, the Mutual Reserve Fund Life Association does hereby, 
recelve Henry H. Hamlin, of Norwich. county oft New london 
State of Connecticut, as a member of said association 

Whenever the death fund of thi assoclation is Ins itficient to meet 


the existing claims by de ith an assessment shail be made upon t 
entire membersh 
to be apportiones 


, ’ : ;' : : 
Ip in force ab the date of the last death ly 
] . a — . - } ri ] 
iamong tue members according to the age ol each 


mem be r for such a sum as the executlve committee mi' 


ficient to cover said claims, and the net amount received from such 

assessment (less twenty-five per cent. to be set apart for the reserve 
fund) shall go into the death fund 

Within HImevy days aiter receipt O] satisfactory eVvicde nce to ait 

association of the death of the above-named member during 

LOS the contnuance ol this certificat Ol mi m be rship bie re shall. 

be payable tO Sarah 6 Hamlin (W1ie), of Norwi hh. county of 

New London, State of Connecticut, 1f living at the time of said 


death, otherwise to the legal representatives of said member, the sum 
of ten thousand dollars from the death fund of th 
time of said death or from any moneys that shal 
said fund from the hext assessment to be made 


forth, and ho claim shal] be oth rwise 


{ 
the reserve fund, as he reinatte r provided 
The net earnings oO] the association. Love thy r \\ itl) t hye twenty-fi 


— 


per cent. of the net receipts from each assessm< nt, shall constitute 
reserve fund, which shall be deposit dw ith a urusi COMpany and be 
securely invested in United States bonds, mortgages, or other inter 
est-bearing securities by said trust company, as trustee, for the ex- 


clusive benefit of the mem bers of the association, and the 


a4 ‘ 


a! 


luverest on 
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ll be placed by the said trustee to the 


' 


‘| ne reserve fund above SLOO.00U and lt) CXECeSS of SurmmMs represented 

tstanding bonds shall be applied to the payment of claims In 

| thie Ame rican f X py rience | ible O: mM rtality ani when any 

. death is due to making up any deficiency that may then 
e death fund 

iL expiration of each per! 1 O} ive years during the con- 

this certificate of membership a bond will be issued 

ring interest at the rate of four per cent. per annum, payable 

Lt) ree LO thie death fund) ior an et uitable proportion of 

the reserve fund, and the principal of said bond shall be 

vailable ten years from its date towards paying future dues 

sessments under this certificate, and should membership 

asc, D\ leath O] otherwise, an) portion of said princl- 

{ - 7 shall be applied to iner is the bonds issued at the 

t quinguennial apportionment toother members of the association 

ng certificates issued during the same year as this certificate, 


ing 
it which apportion ny nt the rate of assessments inav be there- 
d to correspond with the actual! mortality experience of 


ternative of the terms of this contract shall be valid and no 
ture thereunder ‘shall be waived unless such alteration or 
ver shall be in writing and signed by the president and one 
er er of the association 
No agent of the association has authority to make, alter, or dis- 
rove tracts, waive forfeitures, extend credit, or grant permits. 
‘his « cate is not binding until the first payments due there- 
mer Silali DAVE Cel) fully recelved 1 cash by the association or 
some agent authorized to receive the same and during the life 
said member, and shall be subject to all the provisions and 
stipulations contained in the constitution and by-laws of this as- 
ation he amendments thereto 
1 HO é ldiressed to a me m bi rat lis post-office address as ap- 
pearing upon the books of the association, according to its 
110 course of business, shall be deemed a sufficient notice, 
ind pro if ol mailing the same, according to the usual course 
Jusiness of said association, shall constitute and be deemed and 
| sutheient proof of compliance herewith Ol) the part of said as- 
ri 


Written notice of all assignments to be valid must be received and 


ipproved by the association, and the beneficiary or assignee must 
sSess a surable interest in the above-named member equal to 
amount ass rned 


[his certificate is issued and accepted subject to the express con- 
the payments above stipulated shall not be paid 


ion thatll any oi t 
when due at the office of the association, in the city of New York, 
to an agent of the association furnished with a receipt signed by 
its president, secretary, or treasurer, or if the member during the 
tinuance of this certificate shall engage in blasting, mining, sub- 


rine, or aeronautic operations, or the production of highly inflam- 
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mable or explosive substances, or upon a railroad as brakeman ot 
baggageman or as conductor of a freight train, or in working or 
acity, or shall engage In service 


managing a steam-engine in any ca 
‘ } a 
any military or naval service 


upon ral sailit ng vessel, or shal] en 
. P ert :, +) 
whatsoever (the militia when not In actual Service excepted) Witii- 
out the consent of this association therefor in either of the pre . 
CuSses TIVE}! writing by the resid 1)T r secretar :, { f } 
AADSUS Pivell lth Wil nie r)\ Line pore lkdent O!} ecretary lereo | I if 
’ } ; . | } . s1° ne . . . } 
member shall die by his own hand within two years from the date 
of this certificate, whether sane or Insane, or il any of the statements, 
answers, or 
. ’ - : | y ? 
11] tificate, which application Is nereby reierread to and made a 
part hereof, are In any respect untrue, then and In each and 


rations made in the application for this cer- 


. es “es , . " , : ’ | ] . ; 7 ‘) j Y - . ‘ 1] « 
ever such Cis LOIS Ceruagcace Shali be DULL ANd Voda, and tlii pay- 
pe iorteited to the association. 
feserve lund Life Associa 


. ay hereunto athxed 


ments made thereon shall 
In witness whereof the said Mutual 
tion has caused its corporate seal 
Examined. and these present to be signed by its president or vice- 
I’. H. F. president and secretary, at the city of New York, this 
2d day of July, one thousand eight hundred and eighty 

[ SEAL. ] three 

J. M. STEVENSON, 
Asst secreta ry 


MK. B. HARPER, Pr 


This agreement, made the ISth day O} October. LSS2. by Lween thi 
Mutual Reserve lund Life association, a corporation duly or- 


‘ 
i 
] 
i 


ganized under the laws of the State of New York and located in the 
city of New York, party of the first lige the Central Trust Com- 
pany of New York, a corporation duly chartered by said State and 


located in said city of New York, as trustee, party of the second part, 
witnesseth : 
That, the said party of the first part desiring to set aside a 
112 reserve fund for the exclusive benefit of its m imobers. the 
said party of the second part hereby agrees to receive the 
same and any further additions thereto, as trustee, upon the follow- 
ing conditions 

First. Such rate of interest shall be payable semi-annually by 
said party of the second part on the current deposits to the credit of 
said reserve fund as shall be from time to time mutually agreed 
upon. 

Second. swage Lrust Company shall from time Lo time, upon the 
written order of the president of suid association, invest said fund 
or any portion aa it in such United States bonds, State, county, or 
city securities, or on such bond and Inortgage us shall be designated 
by the board of directors of said association and approved by the 
president of said trust company. Said securities shall be taken only 
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in the name of said association, and shall be held by said trust 
company subject to the conditions of this contract and with power 
of attorne y irom said association LO collect the Interest on the same. 
Any such securities shall be sold by said trust company upon the 
written order of the president of said association, accompanied 

a certified copy of the vote of the board of directors of said associa- 
tion authorizing such sale, and the proceeds shall be deposited to 
the credit of the reserve-fund menue if a the said party of the 


Third. ‘The semi-annual interest on the current deposits and the 
Interest on Investments shall. as it matures. be transferred to the 
redit of the death-fund account of the association: Provided, 
113 ‘That at the time of the maturing of any such interest the 
CONDSLILULION of the association do s not provid otherwise for 
its eomeuaiinn 
lourth. Upon receipt of a certified copy of a vote of the board of 
directors of said association authorizing the transfer of any portion 
of said reserve fund to the death-fund account above mentioned 
such transfer shall be made by said trust company, but in every 
case the resolution of the board of directors authorizing such trans- 
fel shall state that such transfer is authorized by sections 3 and 4 of 
rtic le Xl )] the constitution oO! the AaASSOCIALION 
ifth. lf the board of directors Ol] said issoc1ation shall for any 
reason deem it to be expedis nt to order transter of the whole or any 
ortion of said reserve fund, including the investments, toany State 
Insurance department or to any other trust company organized 
under the laws of the State of New York, such transfer shall be 
made by said party of the second pa Provided, That no such 
transfer shall be made to any trust company until the delivery to 
sald party O! thi Si cond part of a certifi COPY of the contract 
und rwhie I) the designated trust COPIpan 3h ill accept the transfer : 
said contract to be indorsed as approved by one of the justices of 
the supreme court a the district in which the principal office of 
said association shall be located 
Sixth Said party of the second part shall bi allowed il reasonable 
compensation for making investments of the reserve fund and col- 
lecting interest on the same and for realizing on any of the securi- 
ties of said fund and for any authorized expenses of any 
114 _ _—siitigation arising out of this contract without fault of the party 
of the second part. 
Seventh. In the case of a dissolution of th -n. of the first part 
the entire reserve fund shall be divided among then members of 
the association proportionally ¢ o the gross amount of assessments 


7 


, 
| 
i 


? 


paid by said members respectively to said association, — shall be dis- 
tributed in such other equitable manner as the courts shall direct. 
Kighth. The party of the second part is to be answerable only for 
its own default, malfeasance, or negligence in carrying out this 
agreement 
[In witness whereof the party ol the first pred and the party y of the 
second part, as trustee, have hereunto caused to be affixed their re- 
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spective corporate seals, and their respective presidents and secre- 
taries have hereunto set their bands this 18th day of October, 1882 
MUTUAL RESERVE FUND 
LIFE ASSOCIATION, 
[SEAL. | By E. D. HARPER, President 
I, = BRAMAN, Secretaw. 
CENTRAL TRUST COM- 
PANY OF NEW YORK, 
[SEAL. | By H. F. SPAULDING, President. 
CH. P. BABCOCK, Secretary. 


Received of the Mutual Reserve lund Life Association — dol- 
larsin full for all claims under this certificate, No. —, on the life of 


Ee deceased. 


ny ene a nee 


Witness 

115 Table of Pates. 
Admission fee 

S1.000, SS.00: S2.000, 812.00: S3.000, S15.00. 85.000. S20.00 

$10,000, 830.00. 
Dues. 

The dues for expenses are limited to $2.00 on each $1,000, payabl 

annually in advance. 
Assessment Rate Tabl 


No assessments will be made while there remains Wn the death 
fund a sum sufficient to pay the existing claims in full. The basis 
oO} the assessment rate for each member, according to the age taken 


at the nearest birthday, on each $1,000 shall be as follows: 


or 
ee i eee, ee Re ee ee meme 


ocomeew eer Se tee ee Se ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee oe ee ee ee ee eee ee 
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his association is not required by law to maintain the reserve 
which is required of ordinary life Insurance companies 


116 No. 13544. The dues and assessments on this certificate 

are payable to the association direct. Agents are only auu- 
thorized to collect the same on presentation of receipts signed by its 
president, secretary, or treasurer. Mutual Reserve Fund Life Asso- 
ciation, Bryant building, cor. Liberty & Nassau Sts., NewYork. Cer- 
tificate of membership. Date, June 30th, 1585. Amount, $10,000; 
admission fee, $30; annual dues,$20. Members must send the New 
York office of the association prompt notice of any change in post- 
oflice address. Always give number of certificate in writing to the 


home othee. 
117 EXHIBIT 2. 
The Mutual Reserve Fund Life Association of New York. 
Claimant's Oath. 


Mutual Reserve Fund Life Association, N. Y. 


Recel Ver l. 
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Name of deceased in full? Date of death ? 

Henry H. Hamlin; February 17th, 1889. 

Number, date, and amount of certificate in the Mutual Reserv 
fund Life Association * 

No. 15544; date, July 26th, 1883 ; $10,000 

Claimant’s name and residence ? r 

Sarah C. Hamlin, Norwich, Connecticut. 

W here had deceased lived and visited fol lis health S11) Ce above 
certificate was issued and for two years pri yr thereto ? 

He resided in Norwich, Conn., and was doing business in New 
York city up to the time he was taken to Bellevue Hospital, Prov 
dence. R. m8 Butles [| sSpital, and iron there LO Middletown, Conn.. 
Insane Retreat, where lhe died 

The Se V¢ ral occupations ol deceased since the above certificate Was 


19 
issued 


| 
vs) ‘ > \ | ’ ’ -» 7 
He was a commission merchant 
) ] ] . | AT ; ] 
Place and date of birth of decea 
> ' ‘ 
| iJ } \i Dn 
> \I ~ ~ ~ _— 
he ,) « ’ ’% iw icy , + ry 7 } f ‘ ' 
POL \ ‘ ‘ VW r\) se J Li sch liVli ‘ yV ‘ ‘ 
| a 
’ i . 
1)! ict cl iiti Late i] id 
i 
" , } , ‘ . } ’ ' 
> seq | i ; , . ’ eave , 1 ? , 
11s 13) Woat Lit LV iLA ij' cial i i} ili Lilt reco] ‘ a ait ain tv -~ 
\ y . 
sa° ) " > . 
> iii 1) = »\\ ij oleh _ >. (>? 
N ? lo n | t | | ; ] | ; 
‘) ’ " rave ‘>? } | 7 ga*i ° | , 3 yer?) ‘) 4 , ' ,} ,» 
AVCAELIU, CEU, eene L\uddi Css OU cit - Wi iit Ciadiththathb, Ala rehAULIOnN SHIP 
valet } +f ‘ ’ | 
to deceased, 
‘ 
\ \ 


} } ; . / . 
a. In what capacity or by what title do vou make the claim 


a. Widow. 

b. Are you legally entitled to receive the entire amount payable 
on the certificate ? 3 

b. Yes. 


C. If not related, have you any Interest 10 the life of the ussured 4 


‘J 


aa 
d. How was that interest acquired ' 
d. —. , 
e. If a creditor, state the actual amount of indebteduess due you 
from the deceased, how and when did it acerue. 


é —w 


How long had you known deceased ? 
Nineteen years. 
a. When did health of deceased first begin to be affected ? 


SARAH C. HAMLIN 53 
a. Not till he was taken LO Bellevue Hospital, LO ny knowledge. 
bh Romote cause of death ? 
5. Cannot state. 
119 c. Duration of illness? 
ec. From in October, 1883, to time of death 

(tl. Immediate cause of death ? 

a. General paralysis of the insane 

}. Give every particular relating to the cause and circumstances 
sickness and death of deceased. 
‘ee have ho personal knowledge relative | the Cause or circuln- 
stances, and can only say what was told me by the medical attend- 
aunts at Middletown Asylum 

What ailments, diseases, iL lane ss, weakness, infirmities, disabili- 
ties, or 1njuries has deceased had since the date of the above certifi- 
cate and for two years prior thereto? State facts fully. 

[ think he was at Bellevue Hospital the first I heard or knew 
of any. He had no disease of any kind, to my knowledge, for two 
years before the date of the certificate 

Name and address of attending physician during last illness? 
A. M. Shew and attendants, Middletown, Co! 


Name and reside nee ot ev ry ply SIC1aN wl attends d Or Was COoli- 
ited or who prescribed for deceased since the date of the above 


Cr rtifie ate and ior two years prior t | i) 
Dr. Sawver,. Butler Hospital, Providence, R. ] Dr. Shew, Middle- 
town Asvium, Conn 


State distinetly the habits of the deceased with reference to the 
use of spirituous or fermented liquors, opium, or other narcotics 
He did not use them at all 
120 State whether deceased used any patent or proprietary med1- 
cines or other preparation or mixture or compounds for any 


complaint, weaknhess, or disease since the date of above certificate 
and ior tWo years prior thereto Lf so, state kil d used, when, and 
for what 

Not to my knowledge 

Was the death of deceased caused by his own hand or acts or In 
consequence of a duel or in violation of any law? 

No. 

In what other companies or societies, and to what amount in each, 
was life of deceased insured ? 

None 

In case of coroner’s inquest, furnish the association with the ver- 
dict of the jury and all the evidence on which such verdict was 
based ? 

No coroner's inquest. 

Did deceased make any assignment or will disposing or changing 
in any manner the payment of this Insurance ? 

No. 

Give name aud address of five persons (not relatives) who were ac- 
quainted with deceased. 
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Name Residence. 
EEL TELE 
Ome 
ff | 
ET tis III, ccniiria ininisnretinisunisimininbandnnaiine Do. 

SE SE GEE cemisnnmentsnennianinumall Greenville, Conn. 


y 
Give name and residence of clergyman who ofliciated at 
121 ~=funeral of deceased. 
S. G. Davis, Norwich, Conn. 

a. Were any payments, 3, dues, or mortuary assessinents under said 
certificate unpaid at time of death of said deceased ? 

There were, but the same were not paid because the Co. would not 
receive them. 

b. Were all payments, dues, or mortuary assessments under said 
certificate, payable prior to said death, paid to the association prior 
thereto 7? 

All payments paid of which notice had been given, and those not 
paid the party whose duty to pay ea always been ready and will- 
Ing to pay. 

c. State when last payment was made. 

The annual due of Jane 30th, 1884. 

Claimant’s signature: SARAITT C. HAMLIN 


Oath 


STATE OF CONNECTICUT, 
County of New London, j 


. SS : 


[, Sarah C. Harnlin, the claimant above named, having been duly 
sworn, do on my oath depose and say that I am the person who 
made and subscribed the foregoing answers, and that I have care- 
fully read the above questions and answers thereto and understand 
the same; that each and every of said answers are full, complete, 
and true,and are made for presentation tothe Mutual Reserve Fund 
Life Association to make claim for the moneys that may be payable 
under the above certificate. 

Claimant’s signature: SARAH C. HAMLIN 


122 Subscribed and swurn to before me, a notary public in and 

for the county and State above named, on this the 135th day 
of March, A. D. 1885. 

WM. H. JENNINGS, Jr., 
Notary Public. | SEAL 
(Attach certificate of authority of officer.) 
No. 2 
Alt nding Physician’s Oath. 


All answers must be in the physician’s own handwriting. 


Your name, residence, and post-office address ? 
Abram Marvin Shew, Middletown, Conn. 


SARAH C. HAMLIN ey 


low long have you practiced as a physician and from what col- 
lege did you graduate and when ? 

lave practiced 21 years; graduated from Jefferson Medical Col- 
lege, LS64. 

Name of deceased in full ? 

Henry H. Hamlin. 

Place and date of death ? 

Middletown, Conn. (Hospital for Insane), Feb’y 17, 1885 

low long had you known deceased ? 

‘rom June 19. 1884, to leb’y 17, 18S5. 

Llow long have you been the medical adviser of deceased ? 
(I Do , do . do.. do.. do.. do.., do.. do.. do.. do.. do. 
» Were you the attending physician during the last ill- 
120 LiCss of deceased ? 
», Yes. 
What had been the several occupations of deceased ? 

ali san 
he last place of residence of deceased ° 
h Norwich. Conn. 
What places has he visited for his health since the date of cer- 
tificate and for two years prior thereto ? 


What was age of deceased ? 
a. 40 
», Krom what source of knowledge or information do you fix the 
. Information given on patient's admission to the hospital. 
c. Was he apparently older than age above given ? 
c. No 


W hi n did the health of dee ased first becin to be affeeted ? 


Said to have begun in autumn of 1883 

Duration of illness or ailments? 

About 17 months. 

Duration of last illness ? 

Do., do., do., do., do. 

Date of your first visit or prescription in last illness? 

June 19, 1884. 
124 Date of last visit ? 
leb’y 17, 1885. 

a. State the remote cause of death. If from disease, give the pre- 
disposing causes, date of the first appearance of its symptons, its 
history, and the symptoms present during its progress. 

a. General paralysis of the insane; cause not known ; symptoms, 
delusions of wealth and power, indistinct articulation, shuffling gait. 

L) state the immediate cause of death. 

». Epileptiforra convulsions. 

c. If from any cause other than disease, state the medical and 
other facts connected therewith. 

d. Was a post-mortem examination made? By whom and with 
what resnits ? 
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Name Residence 
I Norwich; Conn. 
ean lm 
| fl Fee ok 
I i ceeiibabutie cesintigicd Do. 

Charles W. Core} ee re 


s 
Give name and residence of clergyman who officiated at 
12] funeral of deceased. 
S. G. Davis, Norwich, Conn. 
a. Were any Dprer nts, 3, dues, or Inortuary assessments under said 
certificate unpaid at time of death of said deceased ” 
There were, but the same were not paid because the Co. would not 
receive them. 
6b. Were all payments, dues, or mortuary assessments under said 
certificate, payable prior to said death, paid to the association prior 
thereto 7 
All payments perl id of \ vhic h notice had be nh given, and those hot 
paid the party whose duty to pay has always been ready and will- 
Ing to pay. 
c. State when last payment was made 
The annual due of Jane 30th, 1884. 
Claimant’s signature: SARAIT C. HAMLIN 


Oath. 


STATE OF CONNECTICUT, as 
cal of Ne iv London. ie 


[, Sarah C. Harnlin, the claimant above named, having been duly 
sworn, do on my oath depose and say that Iam the person who 
made and subscribed the foregoing answers, and that I have care- 
fully read the above questions and answers thereto and understand 
the same; that each and every of said answers are full, complete, 
and true,and are made for presentation tothe Mutual Reserve Fund 
Life Association to make claim for the moneys that may be payable 
under the above certificate. 

Claimant’s signature: SARAH C. HAMLIN. 


122 Subscribed and swurn to before me, a notary public in and 
for the county and State above named, on this the 15th day 
of March, A. D. 1885. 
WM. H. JENNINGS, Jr., 
Notary Public. [ SEAL. | 


(Attach certificate of authority of officer.) 
No. 2. 
Altending Physician’s Oath. 


All answers must be in the physician’s own handwriting. 


Your name, residence, and post-oflice address ? 
Abram Marvin Shew, Middletown, Conn. 


SARAH C. TAMLIN AA 


[low long have you practiced as a physician and from what col- 
lege did you graduate and when ? 
Have practiced 21 years; graduated from Jefferson Medical Col- 
lege, LSO4. 
Name of deceased in full? 
Henry H. Hamlin. 
Place and date of death ? 
Middletown, Conn. (Hospital for Insane), Feb’y 17, 1885. 
low long had you known deceased ? | 
rom June 19, 1884, to Feb’y 17, 1885. 
llow long have you been the medical adviser of deceased 4 
1. Do., do., do., do., do., do., do., do., do., do., do. 
h. Were you the attending physician during the last ill- 
L2o ness of deceased ? 
bh. Yes, 
What had been the several occupations of deceased ? 
Salesman. 
bh. The last place of residence of deceased ? 
hb. Norwich, Conn. 
c. What places has he visited for his health since the date of cer- 
tificate and for two years prior thereto ? 
a. What was age of deceased ? 
a. 45 , 
». From what source of knowledge or information do you fix the 


Information given on patient's admission to the hospital. 

c. Was he apparently older than age above given ? 

When did the health of deceased first begin to be affected ? 

Said to have begun in autumn of 1883 

Duration of illness or ailments? 

About 17 months. 

Duration of last illness ? 

Do., do., do., do., do. 

Date of your first visit or prescription in last illness ? 

June 19, 1884. 
124 Date of last visit ? 
leb’y 17, 1885. 

a. State the remote cause of death. If from disease, give the pre- 
disposing causes, date of the first appearance of its symptons, its 
history, and the symptoms present during its progress. 

a. General paralysis of the insane; cause not known; symptoms, 
delusions of wealth and power, indistinct articulation, shuffling gait. 

h. State the immediate cause of death. 

b. Epileptiform convulsions. 

c. If from any cause other than disease, state the medical and 
other facts connected therewith. 


C.—. 
d. Was a post-mortem examination made? By whom and with 
what results ? 
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d. No. 

Was the death of deceased caused or induced or hastened by the 
use of spirituous or fermented liquors, opium or other narcotics ? 

Not so far as known. 

Was the death of deceased caused or accelerated or aggravated by 
his own hand or acts? : 

Do. do. do. do. do. do. 

Had deceased ever had any other disease, acute or chronic, or had 
he ever had any injury or infirmity of which you have any knowl- 
edge or information? If so, what and when? 

Do. do. do. do. do do do. do. 
125 Was there anything in the habits or mode of life of de- 
ceased predisposing to disease ? 
Do. do. do. do. do. do. do. do. 

Had the deceased at any time, to your knowledge or information, 
had or been affected with any organic or functional disease or weak- 
ness? If so, what? State particulars fully. 

Only such organic disease of the brain as is characteristic of his 


mental disease. 

Give names and residence of physicians who have at any time 
attended or prescribed for deceased. 

Do you know that the said deceased and the person claim- to be 
insured by the certificate of the Mutual Reserve Fund Life Associa- 
tion of New York mentioned in the foregoing claimant’s oath is 
one and the same person ? 

Yes. 

Did deceased use spirituous liquors or fermented liquors; if so, 
to what extent and with what effect 

Not to my knowledge 

Physician's signature: ABRAM MARVIN SHEW, AL D 
Oath. 
STATE OF CONNECTICUT, | 

County 0] Middl oCL. . 

I, Abram Marvin Shew, the physician above named, having been 
duly sworn, do on my oath depose and say that I am the person who 
made and subscribed the foregoing answers, and that I have care- 

fully read the above questions and answers thereto and under- 
126 stand the same; that each and every of said answers are full, 

complete, and true, and are made for presentation to the Mu- 
tual Reserve Fund Life Association to make claim for the moneys 
that may be payable under the above certificate. 


Physician’s signature: ABRAM MARVIN SHEW. 
Subscribed and sworn to before me, a notary public in and for 


the county and State above named, on this the 19th day of March, 


A. D. 1885. 
CHAS. G. R. VINAL, 


| SEAL. | Notary Publi , 


(Attach certificate of authority of officer.) 


SARAH C. HAMLIN, of 


STATE OF CONNECTICUT, | 
County of Middlesex, | 


, 


an 
COUNTY CLERK’S OFFICE. 

I, Charles G. R. Vinal, clerk of said county and clerk of the supe- 
rior court for said county, which is a court of record, and keeper of 
the S( al thie reof, do hereby certify that Charies (x, lt. Vinal, squire, 
whose name is subscribed to the certificate or proof of acknowledge- 
ment of the annexed instrument and therein written, was at the time 
of taking such proof of acknowledgement a notary public within and 
for said State, dwelling in said county, duly commissioned and sworn 
and duly authorized to take the same 

: And, further, that I am well acquainted with his handwrit- 

127. =ing,and that I verily believe the signature to the instrument 

hereto annexed, purporting to be his, is his erenuine official 
signature 

| further certify that said instrument is acknowledged and in all 
respects ex cuted according tou the laws of this State. 

1) testimony whereof have hereunto Sel my hand and aftixed 
the seal of the said court ana county, at Middl town, this 19th day 
of March, A. D. 1885 | 

[SEAL. | CHAS. G. R. VINAL, Clerk 


fJiicwating f Levow) sit fj 


(If there was no ofhelating clergyman, some cl royman who was 
} } } 
acquainted with deceased 


: " 
] , _» " ' i} 


Your name, occupation, resiaencee, hth POs “OLLICe address ? 

Samuel G. Davis; clergyman; Norwich, Conn.; address, Norwich, 
Conn 

Name of deceased in full 

Henry H. Hamlin. 

Do you know that the said deceased and the person claimed to be 
insured by the certificate of the Mutual Reserve Fund Life Associa- 
tion of New York mentioned in the foregoing claimant’s and phy- 
siclan $s oath are Ohne and the same persoll f 

I do. 

How long have you known the deceased 

I have known of him for about 8 months 
125 What was the age of deceased t 
| should say about LD vears old 

What was the occupation and place of residence of deceased ? 

He resided in Norwich,and I understood he was engaged in busi- 
hess in New York. 

What Was the place and date of birth Ol deceased ¢ 

| learn irom the widow of deceased and from the family Bible that 
he was born at Sidney, Maine, Sept. i3sth, 1859 

Give number, date, and amount of certificate 

No. 18544: date, July 26th, 1883; $10,000 

1 S4 j 
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What diseases has the deceased had since the date of said certifi- 
cate ¢ 

I know nothing except what I have been told, which was that he 
was insane and insanity his disease. 

W hat diseases, ailments, injuries, or infirmities has the deceased 
had or been afflicted with prior to the date of said certificate of 
which you have any knowledge or information’? State particulars 
fully. s 

I know of none. 

Did the deceased use spirituous or fermented liquors, opium or 
other nareoties: if so,to what extent ? 

I do not know. 

lias the deceased at any time Visit d or trave led for the benefit of 
his health; if so, when and where ” 

I do not know. 

Have you any interest in the above certificate or the proceeds 

thereof ? 
129 [ have not. , 
Clergyman’s signature: SAMUEL G. DAVIS. 


Oath (Clergyman’s). 


STATE OF CONNECTICUT, } 
County of i / ii) London, j 


oOo 
- AD 


[, Samuel G. Davis, the clergvman above named, having been 
duly sworn, do on my oath depose and say that I am the person 
who made and subscribed the foregoing answers, and that I have 
carefully read the above questions and answers thereto and under- 
stand the Same, and each and every of said answers are full, Colii- 
plete,and true and are made for presentation to the Mutual Reserve 
lund Life Association to make claim for the moneys that may be 
payable under the above certificate. 

Clergyman’s signature: SAMUEL G. DAVIS. 


Subscribed and sworn to before me, a notary public in and for 
the county and State above named, on this the 13 day of March, 
A. D. 1885. 

WM. H. JENNINGS, Jr., 
[| SEAL. | Notary Public 


(Attach certificate of authority of officer.) 
No. 4. 
Friend’s Oath, 


(Who must be a responsible householder.) 


130 Your name, occupation, residence, and post-office address ? 
Charles H. Dillaby; tax collector; Warren St., Norwich, 
Connecticut. 
Name of deceased in full ? 
Henry H. Hamlin. 


or 


ich, 


SARAH C. HAMLIN. 59 


Do you know that the said deceased and the person claimed to 
be insured by the certificate of the Mutual Reserve Fund Life As- 
sociation of New York mentioned in the foregoing claimant’s and 
physician’s and clergyman’s oath are one and the same person ? 

Hle was. 

low long have you known the deceased ? 

lifteen years. 

What was the age of deceased ? 

l‘orty-five 

What was the occupation and place of residence of deceased ? 

Merchant; Norwich, Conn. 

What was the place and date of birth of deceased? 

Do not know. 

Give number, date, and amount of certificate. 

I cannot. 

What diseases has the deceased had since the date of said certifi- 
cate ¢ 

None to my knowledge, except his last sickness, the date of which 
| know not. 

What diseases, ailments, injuries, or infirmities has the de- 
Lol ceased had or been aftlicted with prior to date of said certifi- 
cate of which you have any knowledge or information ? 

State particulars fully. 

None. 

Did the deceased use spirituous or fermented liquors, opium or 
other narcotics: 1f so, to what extent? 

None, to my knowledge. 

[las the deceased at any time visited or travelled for the benefit 
of his health; 1f so, when and where? 

Nowhere, to my knowledge. 

lave you any interest in the above certificate or the proceeds 
thereof? 

None 

Signature of friend: CHARLES H. DILLABY 


Oath. 


STATE OF CONNECTICUT, 
County of New London, | 


dD . 


|, Charles H. Dillaby, the friend above named, having been duly 
sworn, do on my oath depose and say that | am the persou who 
made and subseribed the foregoing answers, and that | have care- 
fully read the above questions and answers thereto and understand 
the same, and each and every of said answers are full, complete, and 
true and are made for presentation to the Mutual Reserve Fund 
Life Association to make claim for the moneys that may be payable 
under the above certificate. 


Friend’s signature: CHARLES H. DILLABY. 


Subscribed and sworn to before me, a notary public in and for 
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132. the county and State above named, on this the 26 day of 
March, A. D. 1885 
WM. H. JENNINGS, Jrk., 
[ SEAL. | Notary Public. 


(Attach certificate of authority of ofhcer.) 


STATE OF CONNECTICUT, 
County of New London, { * 
County CLERK’S OFFIC! 
I, John C. Averill, clerk of the superior court within and for said 
county and keeper of the seal thereof, and of the commis- 
[SEAI .| sions of justices of the peace, and of the commissioners of 
the superior court for said county, and of notaries public, 
do hereby certify that W. H. Jennings, Jr., Esq., was on the 4 day 
of February, 1884, ever since has been, and now is a notary public 
within and for and residing In said county, duly elected, commis- 
sioned, and sworn, having full power and authority by the laws of 
this State to take the acknowledgement of deeds and other instru- 
ments and certify to the same; also to administer oaths, to take afhi- 
davits and depositions out of court, and to give certificates thereof ; 
that full faith and credit may and ought to be given to his official 
acts and attestations; that the signature to the instrument hereto 
annexed, purporting to be his, I believe to be his genuine official 
signature; that I am well acquainted with his handwriting, and that 
said instrument is executed, acknowledged, and duly authenticated 
according to the laws of this State. 
155 In testimony whereof I hereunto set my hand and afhix 
the seal of said court, at Norwich, in said county and State, 
on this 28 day of Mareh, A. D. 1885 
JOHN C. AVERILL, Clerk. 


Unde rlake rs Oath 


Your name, residence, and post-office address ” 

Amos D. Allen ; Norwich, Conn. 

Name of deceased in full? 

Henry H. Hamlin. 

Residence and occupation of deceased ? 

Norwich, Conn.; merchant. 

Date of birth of deceased ? 

Do not — ¢ xcept by hearsay, but believe him to have be en born in 
1840. 

Date and place of death of deceased ? 

Middletown, Conn.; Feb’y 17th, 1885 

Did you inter the deceased; when and where? 

I did; February 21st, 1885; in South Watertown, Mass 

Do you know that the person interred by you and the person 
claimed to be insured by the certificate of the Mutual Reserve Fund 
Life Association of New York, mentioned in the foregoing claiimn- 
ant’s, physician’s, and friend’s oath, are one and the same ? 

I do. | 

Signature of undertaker: AMOS D. ALLEN, 
Of Firm of Henry Allen & Son. 


_—- 


SARAH C. HAMLIN (1 


134 Vath. 


STATE OF CONNECTICUT. } 
County ot Ni ii London. } 


., OF 


|, Amos D. Allen, the undertaker above named, having been duly 
sworn, do on my oath depose and say that I am the person who 
made and subscribed the foregoing answers, and that I have care- 
fully read the above questions and answers thereto and understand 
the same; that each and every of said answers are full, complete, 
and true, and are made for presentation to the Mutual Reserve Fund 
Life Association to make claim for the moneys that may be payable 
under the above certificate. 

Undertaker’s signature: AMOS D. ALLEN. 


Subseribed and sworn to before me, a notary public in and for the 
county and State above named, on this the 26th day of March, A. D. 
iSd.). 

WM. H. JENNINGS, Jr., [seat] 
Notary Public. 
(Attach certificate of authority of officer.) 


Instructions. 


No. 1. Claimant’s oath is to be made by the person legally enti- 
tled to receive the money, who must state by what title he or she 
makes the claim, whether as the beneficiary named in the policy or 
as executor or administrator of a deceased ben: ficlary Or as guardian 
or other legal representative of a minor or as a trustee or as as- 

signee. 
150 In case of assignment a sworn statement of interest must 
be made and a copy of the assignment furnished. Executors, 
administrators, and guardians must send exemplified copies of their 
appointment and certificate of qualification. ‘Trustees, unless named 
in the certificate, must exhibit their authority. 

No. 2. Attending physician’s oath is to be executed by the physi- 
cian attending the deceased in his or her last illness. If more than 
One physician was emp! ved the oath of each must be obtained. 
The entire oath must be in the handwriting of the physician. 

No. 3. Friend’s oath is to be executed by some responsible house- 
holder intimately acquainted with the deceased, cognizant of his or 
her death, and not interested in the claim, and the clergyman’s oath 
as per instructions in No. 3. 

No. 4. Undertaker’s oath is to be executed by the undertaker or 
sexton who interred the deceased. If necessary, it may, with slight 
change, be executed instead by the person who officiated at the inter- 
ment. 

In cases of diseases of the brain or from insanity full particulars 
as to the cuuse and duration of these diseases and information as to 
habits of deceased will be required. 

In cases of suicide a certified copy of the verdict and of the evi- 
dence on which such verdict is based before coroners will invariably 
be required; and in all cases of sudden death, especially from un- 
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known cause, the particulars and result of any investigation held in 
the case will be required. 

136 Every question must be distinctly and fully answered, and 
the association reserves the right to ask any further questions 

necessary under the circumstances of any particular case. 

Each certificate must be sworn to before an officer duly author- 
ized to administer oaths, and his authority and the genuineness of his 
signature must be attested by the clerk of a court of record. 

If the oath be administered in a foreign country the official char- 
acter of the person administering the same or of the clerk or other 
officer of a court certifying thereto must be authenticated by a con- 
sul or minister of the United States residing in such foreign country. 


Filing. 


The blanks on this side are to be filled at the association's office 
only. 

The dues and assessments made prior to death under this certifi- 
cate have not been paid in full. 


Certificate No. 13544. 
Date, 
ee 3 
Name of beneficiary, 
Approved by— 


——F Medical Director 


Approved by— 
Cashier 


137 Exuipir 3. 


Mutual Reserve Fund Life Association, Bryant building, 55 Liberty 
street, 
NEW YorK, 2, 7, 1884 
Received of H. H. Hamlin $16.00 in payment of assessment No, 
12 on certificate No. 18544. 
C. ht. BISSELL. Treasure gf 


C, KE. HITCHOCK, Local Treas. 


The total business of this association exceeds $70,000,000 and the 
monthly business approximates $3,000,000, which demonstrates the 
great popularity of our “ reserve-fund ” system,and is an earnest 
that this association will eclipse all other life organizations in cheap- 
ness of cost, in number of members, in volume of business, and is a 
guarantee of future permanency and stability. 


SARAH CC. HAMLIN 8 
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Mutual Reserve fund Life Association, Bryant building, 55 Liberty 
street. 


New York, 4, 10, 1884. 


Received of H. H. Hamlin $16.00 in payment of assessment No. 
15 on certificate No. 13544. 
C. Rh. BISSELL, Treasurer. 


M. A. F., Local Treas. 


The total business of this association exceeds $70,000,000 and the 
monthly business approximates $3,000,000, which demonstrates the 
great popularity of our “reserve-fund ” system, and is an earnest 
that this association will eclipse all other life organizations in cheap- 
ness of cost, in number of members, in volume of business, and is a 
guarantee of future permanency and stability. 
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Nov. 7TH, 1884. 

GENTLEMEN: Mrs. Sarah C. Hamlin, wife of Henry H. Hamlin, 
whose life you insured for her benefit—No. of policy, 18554—has 
called upon me relative to the matter and desired me to write you 
about it. AsI understand the fact, no notice was received of any 
dues to be paid, but that your claim notice was sent. 
She is ready and willing to pay the dues, with the interest thereon, 
but I understand you decline to receive the same. Will you please 
] 
i 


et me hie ar from you Ol} the subject 4 
Yours truly, SOLOMON LUCAS 


Mutual Reserve Fund L. As., N. Y 
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New York, Nov. 19th, 1884. 
Solomon Lucas, Esq., Norwich, Conn. 

Dear Sir: Referring to yours of the 7th inst., with regard to 
which our secretary wrote you, stating that the writer would reply 
upon his return to the city, we beg to state that before we can con- 
sent to receive any payment upon certificate No. 13544 (Henry H. 
Hammelin) it will be necessary that we be furnished with asatisfactory 
re-examination, blank for which we herewith enclose. 

Yours very truly, G. F. POTTER, 3rd V. P., 
Per R. H. 
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141 DEFENDANT'S Exnurpit A. Sept. 30, ‘86. 
Assessment No. 13 
Mutual Reserve Fund Life Association, Bryant building, No. 55 


Liberty street, corner Nassau street. 
No. certificate, 13544. Amount due, $16.00. 
New YOrRK, April a L884. 
Mr. H. H. Hamlin: 

Satisfactory proofs of death having been presented to this asso- 
ciation for the following claims (see slip enclosed), which have been 
approved, Ist, by a director not identified with the management: 
2d, by the law firm of Taylor & Parker; 3rd, by the executive com- 
mittee ; 4th, by the medical director; 5th, by the cashier of the 
ussociation, the executive committee has ordered an assessment to 
be made upon you for the amount as stated above, according to the | 
terms of your certificate. 

Our members should promptly secure a post-oflice order or regis- 
tered letter from any post office or secure a draft on New York from 
any bank to the order of C. KR. Bissell, treasurer, fill up the blank 
(see reverse side), and forward the same to the home office or pay 
the amount due in cash at this office. 

The Central Trust Company of New York, with a paid-up capital 
and surplus of two and one-quarter millions of dollars, with assets 
exceeding fifteen millions of dollars, is the trustee of our reserve 
fund, and, as said reserve fund now exceeds one hundred and thirty- 

five thousand dollars, therefore the matured certificates in 
142. the Mutual Reserve Fund Life Association become as reliable 
as U.S. bonds. 

Attention is called to the fact that before the approval of death 
claims a written report is placed on file, with the proofs of loss, from 
one of our great mercantile agencies, showing the fact that the in- 
sured is actually deceased, as well as the facts relating to the cause 
of death. 

Members at a distance, by remitting one advance assessment, will 
have no further assessment calls for four months. By remitting two 
advance assessments no further call will be made for six months. 

Please remit promptly upon receipt of notice. 

K.. B. HARPER, President. i 
I’. T. BRAMAN, Secretary. 

Notice.—Please fill the blank below and return to this office with 
your remittance: 

Dated at , April 9th, 1884. 
Mr. C. R. Bissell, treasurer of the Mutual Reserve Fund Life Asso- 
ciation, Bryant building, No. 55 Liberty St., cor. Nassau St., New 

York. 

Deak Sir: Herewith please find enclosed c’k on Merchants’ Na. 


SARATI C. HAMTLIN OH 


3’k for sixteen dollars, in payment of assessment No. 13. My cer- 
Uficate Is No. 13044. Will you please acknowledge receipt of same ? 
Name: Mrs. H. H. HAMLIN. 
My P. O. address is Norwich, Conn. 
Are your notices addressed correctly? Yes 


145 Norte.—Your prompt remittance will greatly aid your 
officers 1n solving the problem of furnishing insurance at 
actual cost. 
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Assessment No. 14 


Mutual Reserve Fund Life Association. Brvant building, No. 55 
Liberty street, corner Nass iu street. 


4," . » 
NO. certincate, —. Amount due, o—, — Cis. 


New York, June 2, 1884. 
Mr. —— ——: 

Satisfactory proofs of death having been presented to this associa 
tion for the following claims (see slip enclosed), which have been 
approved, Ist, by a director not identified with the management: 
2d, by the law firm of Taylor & Parker; 3d, by the executive com- 
mittee ; 4th, by the medical director; 5th, by the cashier of the 
association, the executive committee has ordered an assessment tc 
be made upon you for the amount as stated above, according to the 
terms of your certificate. 

Our members should promptly secure a post-office order or regis- 

tered letter from any post office, or secure a draft on New 
14} York from any bank, or remit through any one of the 5,000 

offices of the American lx press Co. to the order of C. R. Bis- 
sell, treasurer. fill up the blank (see reverse side) and forward the 
same to the home office, or pay the amount due in cash at this 
ofhice. 

The Central Trust Company of New York, with a paid-up capital 
and surplus of two and one-quarter millions of dollars, with assets ex- 
ceeding fifteen millions of dollars, is the trustee of our reserve fund, 
and, as said reserve fund now exceeds one hundred and sixty-five 
thousand dollars, therefore the matured certificates in the Mutual Re- 
serve Fund Life Association become as reliable as U.S. bonds. At- 
tention is called to the fact that before the approval of death claims 
a written report is placed on file, with the proofs of loss, from one 
of our great mercantile agencies, showing the fact that the insured 
is actually deceased, as well as the facts relating to the cause of 
death. 

Members at a distance, by remitting one advance assessment, will 
have no further ‘assessment calls for four months. By remitting 
two advance assessments no further call will be made for six 
months. 

J—184 
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Please remit promptly upon receipt of notice. 
E. B. HARPER, President. 
fae fl BRAMAN, Secretary. 
Norr.—The above assessment is payable only at the home office 
in New York or tosuch authorized collector as may be named above. 
Payments made to other persons are unauthorized and at the owner's 
own risk. 


Sail 


145 Norice.—Please fill the blank below and return to this 
office with your remittance: 
; Dated at ——, 1884. 
Mr. C. R. Bissell, treasurer of the Mutual Reserve Fund Life Asso- 
ciation, Bryant building, No. 5> Liberty St., cor. Nassau St., New 

York. 

Dear Str: Herewith please find enclosed — dollars, in payment 
of assessment No. 14. My certificate is No.—-. Will you please ac- 
knowledge receipt of same ? 

Name: —— —-. 


My P. O. address is 
Are your notices addressed correctly? 


Note.— Your prompt remittance will greatly aid your officers in 
solving the probiem of furnishing insurance at actual cost. 


146 DEFENDANT’ Exuipit C. Sept. 30, ’86. 


Constitution and By-Laws of the Mutual Reserve Fund Life Association, 
New York. 


Constitution of the Mutual Reserve Fund Life Association, New 
York, incorporated in accordance with the provisions of an act of 
the Legislature of the State of New York passed 1875 


ARTICLE I. 
Name, Location, and Objects. 


Section 1. This association shall be known as the Mutual Reserve 
lund Life Association, and its principal office shall be in the city of 
New York. 

Sec. 2. The objects of this association are to promote the well-being 
of its members and to furnish substantial aid to their families or 
assigns in the event of a member’s death. 


ARTICLE II. 
Board of Directors. 


Sec. 1. The board of directors shall consist of twelve persons, and 
the whole number shall be elected at the annual meeting of mem- 
bers held on the 9th of February, 1882. The board of directors then 
elected shall divide themselves into four classes of three each. The 
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term of the first class shall be one year, the term of the second class 
two years, the term of the third class three years, and the term of 

the fourth class four years; and thereafter there shall be 
147 ~— elected annually one-fourth of the whole number of direct- 

ry who shall hold their offices for four years. In case of a 
failure to elect directors at any annual meeting of the association 
the directors —— reguls ar term of office does not then expire shal] 
have power, acting as a board, to elect directors to fill the vacancies 
caused by aah failure to elect; and in case of any vacaney occur- 
ring in the board at any time the board of directors shall h: ave power 
to fill such vacancies, 

Src. 2. The election for directors as above provided shall be held 
at the annual meeting, on the second Wednesday in January of each 
year, at the principal office of the association, in the city of New 
York, at such hour of the day as the executive committee shall 
direct, and notice of such election shall be published for three days 
preceding the day of election in two daily newspapers published in 
the city of New York. All such elections shall be by ballot, and a 
plurality of votes cast shall elect. The boara of directors shall 
appoint three inspectors for each annual election. 

Sec. 3. At every annual election of direetors each member of the 
association 1n good standing shall be entitled to one vote in person 
or by proxy: Psovided, That no vote by proxy or power of attorney 
shi 1] be accept ted unless registered with the registe ‘rr of the associa- 
tion at least ten di \ys before the election at which it is offered. 

Sec. 4. The corporate powers of the association shall be vested in 

the board of directors, who shall have power to adopt such 
148 ~=by-laws as they deem necessary not inconsistent with 

this constitution, and to amend the same, and to fix the 
amount and rate of assessments, fees, and dues, and to enact rules 
and reg - itions for the government of officers and employees and 
for the manage moon of the affairs of the association. 

Sec. 5. A 1y number of directors, not less than five, shall form a 
quorum for the transaction of business. 

Sec. 6. The regular annual meeting of the board of directors shall 
be held after the close of the annual meeting of members, and such 
other meetings shall be held as the board shall determine upon. 


ARTICLE III. 
Office rs. 


Sec. 1. The officers of this association shall be elected annually 
by the board of directors, and shall consist of a president, one or 
more vice-presidents, secretary, treasurer, and medical director, and 
shall serve for one year or until their successors are chosen. 

Sec. 2. The directors shall elect three of their number, who shall 
constitute an executive committee, who shall appoint such medical 
examiners as they deem necessary, audit death claims, and shall de- 
termine all salaries and expenses, and shall have the power to make 
contracts with general agents and others for the furtherance of the 
business of the association and for the benefit of its members. 


65 THE MUTUAL KESERVE FUND LIFE ASSOCIATION VS. 


They shall also exercise a general supervision over the busi- 
149 hess of the association, subject LO the approval of the board. 

Sec. 3. For good and suflicient reasons to them apparent 
the board of directors may remove any officer or director and at 
once elect his successor; but such removal shall not be made except 
after thirty days’ written notice clven to the otheer or director in 
question that proc: edings will be taken ata meeting of the board of 


directors to be called for that purpose 


ARTICLE I[\ 
re? , ? , 
The President and Vice-President 


Sec. 1. The president shall preside at all meetings of the associa- 
tion, board of directors, and executive committee 

Sec. 2. In the absence of the president the vice-president shall 
preside and do all the aets devolving upon the president to per- 
form. 

Sec. 3. In the absence of both president and vice-president the 


2d or 3d vice-president shall possess the power to perform the duties 
of the president 
ARTICLE V 
The Treasure r 
Sec. 1. The treasurer shall give a bond for the performance of his 
duties satisfactory to the board of directors, and for such sum as 
they shall determine 
Sec. 2. All monies received from assessments, after deduct- 
150 ~=ing the expenses incurred in collecting the same, State and 
county taxes, legal and other expenses in defending or pro- 
tecting the association against the payment of unaudited or fraudu- 
lent claims, shall be deposited by the treasurer in some bank or trust 
company designated by the board of directors to an account to he 
known as “ The mortuary account of the Mutual Reserve Fund 
Life Association,’ and shall only be withdrawn from said account 
by transfer on the order of the president and treasurer to the “ re- 
serve fund” and in settlement of death cluims under the certificates 
of the association, said claims having been first approved by the 
executive committee of the association; and in all such cases checks 
on the mortuary account shall be signed by the president and treas- 
urer of the association, and shall be made payable only to the bene- 
ficiaries under the respective certificates. 


ARTICLE VI. 
The Medical Director 


Sec. 1. The medical director, or a deputy appointed by the presi- 
dent, shall pass upon all applications for certificates of membership 
in the association, and no certificate shall be issued to any person 
without the approval of the medical director or said deputy. 
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ARTICLE VI] 
Secre lary 


lo] Sec. 1. It shall be the duty of the secretary to keep all 
records of the association and to serve or cause to be served 
all notices or notifications personally or by mail. 

Ile shall have charge of all books, papers, and supplies belonging 
to the association, attend to the correspondence, and, in general, do 
und perform all the acts pertaining to his office requisite and neces- 
sary for the procurement and continuance of the business for the 
reneral rood of all its members. 

He shall furnish a bond for the performance of his duties satis- 
factory to the board of directors. 


ArticLe VIII. 
Mi mbe rsh ip 


Sec. 1. Only such persons who are in good health, who shall pass 
a rigid medical examination and be approved by the medical director 
or his di puty and the executive committee, ay become members 
of the association, subject to all the requirements for mem bership 
set forth in the constitution, by-laws, and in the certificate of mem- 
bership. ; 
ARTICLE IX 


Fees, Dues, and Asse SSrrie nis. 


Sec. 1. The amount of the fees and dues to provide for the agency 
and general expenses of the association and the conditions in regard 
to the payment of the same and in regard to the payment of assess- 

ments to cover the death claims and the reserve fund shall 
152. ~—be stated in the certificate issued to each member of the asso- 
clation. 


ARTICLE X. 
Bi die fits lo Mi mbe rs. 


Sec. 1. Upon the decease of any member the association shall, 
within ninety days after receiving satisfactory notice and proof of 
the same, pay to the beneficiary named on the books of the assocta- 
tion, or to his or her assigns or legal representatives, as the case may 
be, the amount to which the same are entitled according to the 
terms of the certificate of membership held. 

Sec. 2. From $100 to $500, at the discretion of the executive com- 
mittee, may be paid immediately upon the approval of the proofs of 
death, to pay funeral expenses; the balance is due and payable in 
ninety days. 


ARTICLE XI. 
Ne curily of Funds. 


Skc. 1. Seventy-five per cent. of all the net death assessments re- 
ceived by the association shall go into the death fund, from which 
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losses shall be paid; the remaining 20 per cent. shall be carried to 
the reserve fund, no part of which shall be used for expenses. 

Sec. 2. The net earnings of the association, together with the 
twenty-five per cent. of the net: receipts from each assessment, shall 

constitute a reserve fund, which shall be deposited with a 
153 trust company and be securely invested in United States 

bonds, mortgages, or other interest-bearing securities by said 
trust company, as trus tee, for the exclusive benetit of the members 
of the association, as per the terms of the deed of trust between this 
association and said trust company, and the interest on the same as 
it accrues shall be placed by said trustee to the credit of the death 
fund, to be used in providing for the current death claims. 

Sec. 3. The reserve fund above $100,000 and in excess of sums 
represented by outstanding bonds may be applied to the payment of 
claims in excess of the American [experience Table of Mortality, and 
when any claim by death is due to making up any deficiency that 
may then exist in the death fund. 

Sec. 4. After the expirati nn of each period of five years during 
the continuance of a certificate of membership a bond shall be issued 
(bearing interest at the rate of 4 per cent. per annum, payable annu- 
ally, to the death fund) for an equitable proportion of the reserve 
fund, and the principal of said bond shall be available ten years 
from its date towards paying future dues and assessments under 


said certificate, and should membership under said certificate cease 


from any cause said bond shall at once become null and void, and 
any portion of said principle not thus used shall be applied to increase 
the bonds issued at the next quinquennial apportionment to other 
members of the association holding certificates issued during the 
same year as the aforesaid certificate, and at which apportionment 

the rate of assessment may be changed to correspond with the 
154 = actual mortality experience of the association. 

Sec. 5. On the first days of February, May, August, and No- 
vem ber (or at such other periods as the boards of directors may deter- 
mine) an assessment may be made upon the entire membership in 
force at the date of the last audited death claim prior thereto for 
such a sum as the executive committee may deem suflicient to meet 
the existing claims by death, the same to be apportioned among the 
mem bers, according to the age of each member, as per the rates 
named in the certificates of membership, and the net amount re- 
ceived from such assessments (less twenty-five per cent., to be set 
apart for the reserve fund) shall go into the death fund. A member 
failing to receive a notice of an assessment on or before the first 
days of February, May, August, and November (or at such periods 
us may be named by the directors) shall work a forfeiture of mem- 
bership in this association with all rights thereunder. ‘The provis- 
ions of this amendment shall take effect on and after August Ist, 
1883. 

Sec. 6. If at any time any person secures membership in this 
association by concealing any material fact, or if the statements in 
his application for membership are in any respect untrue, the agent 
or solicitor securing the application shall be considered the agent of 
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the applicant and not the agent of the association, and all monies 
paid tosuch agent or solicitor shall be paid as to the representative of 
the applicant. This association shall be debited with and account- 

able for only the net cash received by it, or if any member 
155 shall neglect Lo pay any dues or assessments when due, or if 

any of the conditions are violated upon which the certificate 
of membership is issued, then and in every such case such member- 
ship shall at once cease and determine and all payments made 
thereon shall be forfeited to the association, but the executive com- 
mitttee shall have power to reinstate such delinquent member at 
any time within one year for good cause shown and upon satisfac- 
tory evidence of good health and upon payment of all delinquent 
dues and assessments. 

Sec. 7. All investments of the association shall be in Government, 
State, county, or city securities, or on bond and mortgage on real 
estate. 

Sec. 8. The board of directors shall have authority to adopt such 
other rules and regulations as they may deem for the interest of the 


association. 
ARTICLE XII. 
A fii¢ nd me nis. 


Sec. 1. This constitution may be revised or amended at any an- 
nual meeting of the association or at a special meeting of the mem- 
bers called for that purpose by a two-third vote of the members 
present, in person or by proxy, but no such amendments shall be 
considered unless the same shall have been submitted in writing to 
the executive committee at least thirty days previous to such annual 
or special meeting except by unanimous consent of the members 
present at such meeting. 


LD6 By-Laws. 
Application for membership. 


1. Every application for membership must be in writing and must 
also contain a warranty that the applicant is physically a sound risk 
and entitled to membership. It must answer satisfactorily all the 
questions set forth in the form of application adopted by the execu- 
Live committee. 

2. Every application for membership should be accompanied by a 
remittance to cover the amount of admission fee. 

oO. The association will not be bound to recognize any claim un- 
less such claim is made within six months after the date when it 
shall first accrue. 

| A notice addressed to a member at his post-office address, as 
appearing upon the books of the association, according to its usual 
eourse of business, shall be deemed a sufficient notice, and proof of 
mailing the same, according to the usual course of business of said 
association, shall be deemed sufficient proof of compliance on the 
part of said association. 
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5. A local board of trustees, composed of not less than ten lead- 
ing citizens of each district who are members of the association, may 
be formed, who shall act asan advisory council, and a local treasurer 
nay be appointed to receive dues and assessments in accordance 
with the rules and regulations of the association. 

6. The admission fees for expenses shall be as follows: 

Upon each $1,000 certificate .....--.-........ $8 00 
x 2,000 7, Soleil ideas » 22 ; 
157 ' 3,060 ' mito: ae ae 
&; 5.000 ce re Onn eon en me 20) OO 
. L0,000 . seenceaealns tactile titania a 

7. The annual dues for expenses shall be limited to $2.00 on each 
$1,000, payable annually in advance. 

8. The basis of the assessment rate for each member, according to | 
the age taken from the nearest birthday, on each $1,000 shall be as | 
follows : 

Age. Rate. 
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ED issih chia diets: seems encohiarecabs niente hadi menaadiaplines renemncaaemmpameiaainbiindiiel 1 O2 | 

tic icaid ‘eintmieitenpin:ieiaiaeenihieminiied ieee ani san cnebssteanieninasiniiaileitiiaiintiiialiililie 1 04 

IT inc en siscia el alaaiel iia dein alanine ncaandaiaiiaans Sabaidibiniiiasinieaaiaas Ll O6 

IS EERE ene Romie PE Ra PEEL ns eee a REET enV LEONE SR 1 OS 

__ EASE ERE OT OT sient 1 10 , 

OU ciibines ohne cinene nna neeeanibadiildiipbininnnnininin wihlnliiiaiinii kines: 
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eons esate eines: lincatiniscibiiciaiiniis inital lineman bk 16 | 

0 cn ne denn casa cane amma iRnnnE jemnmee l 20 : 
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UE bedi cntinen: eo neeneneginisiinsilicaih saipliliaienatlitcheieiiciciniidasinadiesi sienesinas inheseecebiet 1 32 

I seihieicensecivvenc qn en sess eeisapalaheibapeiaieaitedaahet tie oni saeaiiess ites aes ven Ll 36 

II vin cprceseanieiensnsipensose inna i iii at ees earaaes 1 40 

Se ie siscevinien cesenenicnn seepage icemnentnn anges aibensinvinsenien l 44 

__ Nee a NOR ee eS MONA ee eee ee ae 1 48 

_—_ pe nT ee LT NE 

EERE ar mpnnraprenee ar oe Ne eRe DON fag rm UEDT UE ertte er ReaODRT SATO a WOME AE ERS ORE 1 56 

| SE eNO er eNO Mpa ae RENE LRN MRR TA CRETE St aT Ll 60 
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ilies a sneis ssetiigeensnen-iies aniine aeaatiammces ations enaitiie 1 68 

IT ds intronic nyse cms eitanioniae chien i tcngesipuinmnaeeieiguihahiadiinieadiie l 72 ‘ 
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158 +. All certificates of membership and contracts of the asso- 


ciation shall be signed by the president (or, in ease of his 
disability, by the vice-president) and secretary of the association or 
Dy the executive committee. 

10 Regular meetings of the board of directors shall be held on 
the second Wednesday of the months of January, April, July, and 
October in each year, and special meetings may be called by the 
president at any time by personal notice to each of the directors or 
by written notice mailed not less than forty-eight hours before the 
meeting 

ll. These by-laws may be amended at any quarterly meeting of 
the board of directors. 


159 Exuipir K 
13544. 
Reinstatement rejected 12, 24, ’84 J. VW. B 


MepicAL DerpartTMENT, Mutua Reserve FuNpD 
Lire Association, Bryant BuILpING, 
55 Liperty Street, New Yor«K 
Jas. W. Bowde nh, M. 1)., medical director 

|. Is there anything disproportionate in the weight, stature, or 
cirth measurements? If yes, state if either parent or other of their 
children exhibit the same peculiarity, and which parent the appli- 
cant most resembles in physical appearance 

No. 

2. (A) Are the respiratory murmur and percussion note clear, dis- 
tinet, and of normal character over all parts of both lungs? (B) 
Number of respirations per minute. (C) Does physical examination 
reveal anything whatever abnormal in the condition of the respira. 
tory organs ¢ 

A, Yes: B, 18; C, no. 

8 (A) Is the character of the heart’s action uniform, free, and 
steadv? (B) Give the rate of the pulse. If the pulse-rate be above 
S8 or below 54,re-examine on another day. (C) Does it intermit or 
become irregular or unequal? (D) Does ausculation or percussion 
indicate enlargement or any other disease of the heart, its valves or 
appenda ges if 
A, Yes: B, 88; C, No; D, No. 

10—154 
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160 t Are there evidences of disease of the liver, spleen, or 
other abdominal organs ? 

Right inguisiol hernia. 

5. Examination of the urine is required in all risks of $5,000 or 
more, in all risks in which symptoms have existed at any time of 
bladder or renal diseases, and in all eases of reinstatement. 

Sp. gr., 1016; Albumen, No; Reaction acid; Sugar, No. 

6. Do you professionally consider the risk safely assurable ; if so, 
for whatamount? If you have any hesitation in answering unquali- 
fiedly yes, give the association the benefit of the doubt and answer 
uo, writing a confidential letter to the medical director at the home 
office. 

The man is insane 

I certify that I have this day made a personal examination, In 
private, of the above-named person; that the foregoing answers are 
In my own handwriting, and that my fee for same is paid. 


A. M. SHEW, JL. D. 


Examined at Middletown this 20th day of Dec., 1854. 
Where and when graduated: Jeff. Med. Col., Phila., M’ch, 1864 


-_ 


Applicant ‘s ay claration 


[t is hereby declared and warranted that my answers to the above 
questions put by the medical examiner are full, complete, correct, 
and true, and that the Sale shall be made il part Oi the contract of 
my certificate of reinstatement in the Mutual Reserve Fund Life As- 
sociation, and that [ am the person who was examined as above 

H. H. HAMLIN, Applicant 

Witness : 

JAMES OLMSTEAD, JL D. 


161 Lucas & JENNINGS, ATTORNEYS AND 
COUNSELLORS AT Law, OFFICE 31 SHETUCKET STREET, 
NoRWICH, Conn., Dec. 23, 1884. 
GENTLEMEN: I enclose you herewith the medical examination of 
H. H. Hamlin. No. of certificate, 13544. 
Please let me hear from you relative to it, and very much oblige, 
Yours truly, SOLOMON LUCAS, 
Mutual Rese rive Fund Life Association. Bryant Building, 
0 Liberty Street, New York City, N. Y. 


And thereafter judgment for the plaintiff was entered as follows: 
Whereupon it is considered and adjudged by the court here this 
10th day of August, A. D. 1887, that the issue is for the plaintiff, 
und that the plaintiff do recover of the defendant the sum of eleven 
thousand one hundred and forty-three — and twenty-two cents 
(311,148.22), and have execution therefor. | 


SARAI C. HAMLIN. 75 
162 United States Supreme Court. 
Murvuat Reserve Funp Lire Association, Plaintiff in Error, ) 
against 
SARAH C. HAamuin, Defendant in Error. { 
STATE OF New YOrK, 


Cily and County of Ne NY York, oo 


George W. Sanders, being duly sworn, says that he is a clerk in 
the office of Taylor & Parker, attorneys for the plaintiff in error in 
the above-entitled action, and of the age of twenty-one years and 
upwards ; that on the 5th day of October, 1887, he served a Copy of 
the annexed assignment of errors on Solomon Lucas, attorney for 
the above-named defendant in error, by depositing the same in the 
post office at New York city, the place of residence of Alfred Taylor, 
one of the attorneys for the plaintiff in error, enclosed in an envelope 
addressed to said Solomon Lueas, the attorney for the defendant in 
error, at Norwich, Connecticut, his place of residence; that at the 
time of mailing said paper he paid the full legal postage thereon, and 
that there is a regular mail communication between said New York, 
N. Y., and Norwich, Connecticut. 

GEO. W. SANDERS. 


Sworn to before me this 5th day of October, S87. 
WM. BARKER, 
Notary Public, N. Y. Co. 


LOO United States Supreme Court 

Murvat Reserve Funp Lire Assocration, Plaintiff in Krror, ) 
is. 

SarAu C. Hamurin, Defendant in Error. ( 


Afterwards, to wit, on the second Monday of October, in the same 
term, before the justices of the said court, at the Capitol in Wash- 
ington, comes the said plaintiff in error, by ‘Taylor & Parker, its at- 
torneys, and says that in the records and proceedings aforesaid there 
Is manifest error in this, to wit, that by the record aforesaid it ap- 
pears that the judgment aforesaid in form aforesaid given was given 
for the said defendant in error, against the said plaintiff in error, 
whereas by the law of the land the said judgment ought to have 
been given for the said plaintiff, against the said defendant. 

2. That the judge erred in not directing a verdict for the defend- 
ant * * . * 7 . 

8 That there was error in refusing to direct a verdict for the de- 
fendant. 

{. The plaintiff in error assigns for error the several rulings, in- 
structions, and refusals to instruct which were by it made on ground 
of exceptions upon the trial, as by the bil! of exceptions in this record 
appea4rs. a ; ; 

And the said plaintiff prays that the judgment aforesaid, for the 
error aforesaid and other errors in the record and proceedings afore- 
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said, may be reversed, annulled, and altogether held for nothing, and 
that it, the said plaintiff, may be restored to all things which it has 
lost by occasion of said judgment, etc., etc. 
TAYLOR & PARKER, 
Attorneys for Plaintiff in Error, 388 Park Row, New York City. 


164 { Endorsed :] U.S.Supreme Court. Mutual Reserve Fund 
Life Association, plaintiff in error, against Sarah C. Hamlin, 
defendant in error Assignm« nt of errors. Taylor & Parker, at- 
torneys for plaintiff in error, 388 Park Row, New York city. 
.C.U.S. No. 184. The Mnu- 
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SUPREME COURT OF THE UNITED STATES. 
OcToBER TERM. 


MutuaL Reserve Funp Lire Association, Plaintiff in ) 


Error, aie 
' 184. 
against | 
SakAH C. Hamuin, Defendant in Error 


lt is hereby stipulated and consented that the return herein from 
the circuit court of the United States for the district of Connecticut 
and the printed transcript herein be corrected and amended as 
follows: 

That in page 40, paragraph AV of the answer, line 2, the word 
“ten” is to be changed to “sixteen.” , 
On page 41, paragraph XVI of the answer, strike out the words 


page 42, paragraph AVI] of the answer, insert the word 
“tirst ’ before the word “ week.” on the first line, and strike out the 
words “of ten dollars,” on the third tine. 

Cn) pape y4 paragraph XVIII Ol the answer, strike out the wor ls 
“of ten dollars,” in thethird line. 


On page 43, tenth line, strike out the word “ years” and insert 


ee 
a 
— 
— 
—- 


i 


‘days. 
At page 154, section 5, line 3, change the word “ Inay ” to “shall.” 
(On page 154. section >, utter the word N vember, line 12. lnsert 
“for his share of the losses occurring during the time specified, it 
shall be his duty to notify the home office in writing of such fact. 
“A failure to pay the assessment within thirty days from the first 
days of February, May, August, and November.” 
CHAS. E. PERKINS, 
Attorney for Sarah OC. Hamlin, 
1) fe ndant in Krror. 
TAYLOR & PARKER, 
Altorneys Plaintiff in Error 
ALFRED TAYLOR, 
FREDERICK 8S. PARKER, 


‘ai (\ynunsel for Plaintit hn Krror. 


[Endorsed :] Sup. Court U.S. 1890, Oct. term. No. 184. The 
Mutual Reserve Fund Life Association, pl it In error, Us Sarah C 
Hamlin. Stipulation to correct record. 

[Stamped :] Oftice Supreme Court U.S. Filed Dee. 1s, 
James H. McKenney, clerk. 
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BRIEF FOR PLAINTIFF IN ERROR. 


ALFRED TAYLOR 
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for Plaintiff in Error 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1890. 


MutuaAL RESERVE Funp LIFE 
ASSOCIATION, 
Plaintiff in Error. 


SARAH C. HAMLIN. 


BRIEF FOR PLAINTIFF IN ERROR. 


Statement of the Case. 


This cause comes up by writ of error to the Cir- 
euit Court of the United States for the District 
of Connecticut, to review a judgment entered in 
favor of plaintiff below, upon verdict of a jury, 
for the sum of $11,143.22. Judgment rendered 
August 10, 1887 (Record, p. 74, fol. 161). 

The action was originally commenced in the Su- 
perior Court of the State of Connecticut, in and 
for the county of New London, and on petition of 


plaintiff in error, was removed to the Circuit 


Court of the United States forthe District of Con- 
necticut (Record, pp. 5-12). 

The complaint (65) alleges that on July 2, 1883, 
the defendant below—Mutual Reserve Life Fund 
Association—was a corporation under the laws of 
New York, received Henry H. Hamlin asa mem- 
ber of the defendant association, and issued to him 
a certificate of such membership—Exhibit A (Ree 
ord, pp. 7-9) whereby upon his death S1lO.000 be 
eame, by the terms of such membership, payable 
to plaintiff, his wife; and, by Paragraph 7: 7/a/ 
Henry Hamlin duly fulfilled all the conditions 
stated in said instrument on his part lo he pel 
formed. 

And by 

Paragraph 8: That plaintiff du/y fulfilled all the 
duties on her part required Dy her to be performed 
by said instrument, and made due proof of death as 
required by said instrument, and that death oe- 
curred February 17, 1885 ; and claimed damages 
S12 000, 


Complaint, Reeord, }}). 6-—Y. 


The answer admits incorporation under Chapter 
267, Laws 1875, and Chapter 175, Laws of 1883, 
of the State of New York, and that defendant re- 
ceives members, whereby, as in their certificates, 
and as provided in its by-laws, certain benefits ac- 
crued to its beneficiaries, and not otherwise. Also 
admits the issuing of the certificate, and denies 
specifically paragraph 7, that Henry H. Hamlin 
duly fulfilled all the conditions stated in said in- 
strument on his part to be performed ; also denies 


specifically paragraph 8. 


‘> 


That plaintiff duly fulfilled all the duties on her 
part required to be performed by said instrument, 
and made due proof of death, according to the re 
quirements of said instrument, and alleges that 
there was a failure to pay the premiums on the cer- 
tificate or policy, called mortuary assessments, after 
April, 1884, to wit, the assessments payable within 
thirtv days from the first week days of June and 
August, 1884, and that prior to the death on Feb 
ruary 17, 1885, to wit, on July 2, 1884, thirty days 
after June 2d (first week day), 1884, the rights of 
membership ceased, and the policy or certificate 
became null and void. 


The answer, paragraph 22, alleges: 


hs That afles July 2, ISS he ana pi ior lo bhi heath 
‘of said aL es | //. Hlamlin, ‘he said ak Mit /1. 

Hamlin, by or through the plaintiff, his or her at- 
, torney, and the plaintiff and her attorney, SOTIEe 
"one or all of them applic dlothe hefe ndand asSO 
‘sociation, by and through its officers and execu 
‘tive committee, lo veinstatle the aforesaid certifi 
. cole. aud lo reinstate said hi, Mit [Te Hlamlin (is 
"1 die mber of Lhe def nadant association. mh, jek 


a said application Maris le nied ang -? fused.’ 


And the complaint further alleges that thereafter 
on February 17, 1885, said Henry H. Hamlin being 
then ino more a member of defendant association, 


died, 


Answer, Record, p. 12-18 
Replication was filed July 17, 1887 


Firs/.—Plaintiff has no knowledge or information 
relative to any mortvuary iSSeSSInetil made Qn} the 


first dav of June sufficient to form a belief. 


Second.—That at that time Hamlin was, and 


until his death. remained insane. 


Third.—That no notice was mailed or sent Henry 


H. Hamlin of such assessment. 


Fourt).—That defendant knew Hamlin was in- 


sane. 


Fifth:—That no notice was received of such as 
sessment by the plaintiff Or by sald Hamlin. 

Like denials or allegations were made as to the 
August, October and December assessments. 

That on December 6th, 1884, plaintiff tendered 
the June and August assessments, which defendant 
refused, and avers readiness to pay the same. 

Paragraph XX/1 of the answer is admitted 

(Replication, Record, p. 18-20), 

Demurer was interposed (Record, p. 20), and mo- 

tion to expunge. 


(Reeord, p. 21). 


The demurer as to the second, fourth and fifth 
above set forth parts of replication, was sustained, 
to wit, the alleged insanity of Hamlin and defen- 
dant’s knowledge thereof, and non-receipt of notice 
of assessment by plaintiff and Hamlin. The de 
murer was overruled as to clause 3, which alleges 
that no notice was mailed or sent plaintiff or said 
Hamlin. 


(Record, p. 22 


On the issues presented “that Hi Nid HH]. Hamlin 


duly fulfilled all the conditions on his part tol 

performed,’ which the defendant denied, the case 
came to trial in the Circuit Court before Hon. N. 
Shipman, Judge, and jury at New Haven, Connec 


ticut, April, 1887. 


Assignment of Errors. 


The plaintiff in error assigns as error the follow 


ing’: 


i The Court below erred at the eluse of the 
plaintiff's case, in refusing to dismiss the complaint 
aus prayed by the counsel for the plaintiff in error, 


on the erounds : 


1.) For want of proof on the part of the plain 
tiff. 

(3-4 por the ground, specifically, that payinent 

of assessments since assessment of April 1, 1884, Is 


not shown 


(3.) Upon the ground that it is admitted in the 
proofs of death furnished by defendant in error that 


some payments were not made. 


(4.) On the ground that paragraph 22 of the an 
swer is admitted by the replication. Paragraph 22 
alleges that after July 2, 1884, and prior to death 
the insured applied to plaintiff in error for reinstate- 
ment which was refused. The Court erred in re- 


fusing to dismiss the complaint, and in putting the 


? 


defendant ice its Drool ana to trint (>)) fhe eV] ence 


submitted by plaintiff. (Reeord, p. 26 


l1l.—The .Court below erred at the close of the 
whole case in refusing the motion of the plaintiff in 
error to dismiss the complaint and to direct a ver 
dict in its favor, on the grounds severally, as made 
cil the close of plaintiff's CiSse Reeord, } >}. hoand 


41). 


[lil.— The Court below erred in refusing to direct 


a verdict for the defendant on the gvround: 


First.—That there was no issue of faet in the 


case for the consideration of the Jur 


Second Qn the ground that there was failure to 
pay assessment 14 made .JJune 2, 1884, within thirty 


davs from that date 


Third. On the ground that there was failure to 
pay sald assessment 14 within thirty days from the 
malling of notice of snid assessment aeeordinge to 


the usual course of business of plaintiff in error 


Kourth.—On the cround that there was failure to 
pay assessment ld, made Angust Ist. 1884. within 


thirty days from that date Record, page 40) 


[V.—The Court below erred in denving the 
motion of counsel fol plaintiff In error to strike 
out all the evidence showing or claiming to show 
non-receipt of notice of assessment upon the 


grounds : 


First. That the ite receipt Is te defense. 


Necond. It does not prove that ait was not 


milled. 


Lhird.—\t is not evidence on which the jury 
may find it was not mailed. (Record, page 


4) 


\.—The Court below erred in denying the motion 
of counsel for plaintiff in error to direct a verdict 
for the plaintiff in error, on the ground that the 
defendant in error did not dispute notice of assess 
ment number 11, December 18th, 1883,was mailed to 
and received by her, in which it was stated that 
assessments would be made bi-monthly on the first 
week days oft October. December. February, April, 
June and August and which said notice was con- 
tained in the preceding and subsequent assessment 


notices, which said defendant In error did not deny 


was mailed and also received. (Record, pages 40 
and 1] 
vi. The Court below erred in denving the 


motion of counsel for plaintiff in error to direct a 
verdict in its favor on the ground that by the 
terms of the constitution and by-laws as modified 
by resolution of Board of Directors of failure to 
pay mortuary assessments within thirty days from 
the first week days of June, August, October, 
December, February and April of each year renders 
the policy void, whether assessment notice was In 


fact mailed or not. 


Vil.—The Court below erred in denying the 


motion of counsel for plaintiff in error to direct a 
verdict in its favor on the ground that by the terms 
of its constitution and by-laws a failure to pay 
mortuary assessments within thirty days from the 
first week days of August, November, February, 
May of each year forfeits membership, whether 


notice of assessment was in fact mailed or not. 


Vill.—The Court below erred in denying the 
motion of counsel for plaintiff in error to direct a 


verdict in its favor upon the proofs (Reeord, p. 41). 


[X.-—The Court below erred in admitting the 
testimony of the witness, Caruthers, as to the trans 
action in the Norwich Post Office on the ground 
that such evidence was immaterial, irrelevant and 
incompetent on the question whether notice was 
mailed in the New York Post Office on June 2d, 
1884, and on the ground that payment was required 
to be made within thirty days from the first week 
day of June, ISS4, whether notice was in faet mailed 


or not (Record, }). 36 ). 


X.—The Court below erred in admitting the test1- 
mony of the defendant in error that she did not 
7 


receive the notice (Record, pp. 87 and 38), and erred 


in admitting the testimony (pages 37, 38, 39 and 40 
of the Reeord) by the plaintiff below, and by her 
children and servant that they did not receive the 


assessment notice of June, 1884. 


XI —The Court below erred in admitting the 


testimony of the plaintiff below as tO W hen she first 


‘) 


received notice of the June assessment (Record, p. 


aS ). 


\TIl.—The Court below erred in admitting testi- 
mony of the offer to pay premiums in September 


and October, 1884 (Record, pp. 39 and 40). 


\II1.—The Court below erred in the charge to 
the jury as set forth in the exceptions of the plain- 


tiff in error in record page 43, folio 102. 


AITV.—The Court below erred in refusing to 
charge the jury as requested by the counsel for the 


plaintiff In error | pages 44 and 45 of the record 


\V.—The Court below erred in refusing to 
charge the jury that defendant is an association 
for the purpose of mutual insurance and protection ; 
that its members are members of a mutual associa- 
tion, and as such they are bound by its constitution 
and by-laws and also in refusing to submit to the 
jury said constitution and by-laws the various pro 
visions thereof and the duties Imposed thereby On 


Henry H. Hamlin. 


\ \ [. lo the charge of the Court: 


‘Under the policy it was incumbent on the 
‘insurance company to mail a notice of a mor- 
‘tuary assessment directed to the member 
‘at the post office address which appeared 
‘upon the books of the association. It Is a pre- 
‘* requisite to the forfeiture of the policy to show 
‘ that the notice was mailed according to the usual 
‘course of business. Upon the question of mail- 


lt) 


‘‘ing notice of the June assessment depends the 
‘* question of forfeiture. Upon this point the de- 
fendant takes the burden of proof. 


o 


X VIL.—To the charge of the Court: 


‘‘There are however two additional facts, one 
‘* that the letter contained a return notice and that 
‘the letter was never returned, which tends to 
‘show two things, one that it was not by mistake 
‘directed to the wrong town, because if it had 
‘been it would probably have found its way back, 
‘‘and therefore tends to diminish the idea that the 
‘letter might have been lost or mislaid in the mails 
‘or have been sent to the wrong place.” 


X VIIL.-—To the charge of the Court : 


** This question of fact is the great question of 
‘fact in the case, was the notice of the assessment 
‘of June sent or mailed to the address as appears 

‘‘in the books either in June or July. If it was 
‘*not mailed as claimed by the defendant, and if 
within thirty days from the time that the notice 
‘‘of such assessment, payment or tender of pay 

‘* ment to the defendant was made by the plaintiff, 
‘‘then there was no forfeiture. If no notice was 
‘given to the plaintiff of the. June assessment, 
‘‘ until the first gf September, the uncontradicted 
‘testimony of Mr. Canovan is to the effect that 
‘‘ there was on September 6th a valid tender of the 
‘*two overdue assessments.” 


ll 


POINTS. 


First Point.—Viik PLAINTIFF IN ERROR AT 
THE CLOSE OF THE CASE MADE OUT BY THE DE- 
FENDANT IN ERROR WAS ENTITLED TO A. DIS 
MISSAL OF THE ACTION ; THERE WAS NOT SUFFICTI- 
ENT TO PUT IT TO ITS PROOF OR ON TRIAL, AND 
THE COURT BELOW ERRED IN DENYING THE MO- 


PION TO DISMISS TITE COMPLAINT, 


Counsel for plaintiff in error moved to dismiss 
the complaint on four grounds, and duly and sev- 


erally excepted to the denial (Record, p. 26 
First, ‘or the want of proof. 


Second.—Payment of assessments since April 


|. ISS4. was not shown. 


Third.—Proofs of death in evidence admitted 


some payments were not made. 


kourth.—For that paragraph 22 of the 


answer was admitted in the replication. 


Punctuality in the payment of premiums in the 
case of a life insurance policy is of the very essence 
of the contract. 

Holly DS, Metropolitan Life, 105 N 
¥., 437. 


The time of payment is material and of the es- 
sence of the contract ; and a failure to pay involves 
an absolute forfeiture. 

N. Y. Life Ins. Co. os. Statham, 93 U. 


S., p. 24. 


12 


Payment of premiums on a life insurance policy, 
or as in this case the equivalent—tihe mortuary as 
sessments—Is a prerequisite essential to recovery. 

The burden of proof was on defendant in error 
to prove payment. The burden wason her to prove 
compliance with such conditions, or a sufficient 
excuse for non compliance. 

Katon ps. Supreme Lodge Knights of 
Honor, U.S. Cireuit Court, Ohio, 15 


Ins. Law Journuad. rita 


The complaint alleged in paragraph VIL( Record, 
}). 0): * oa TT, H. Hamlin duly Fulfill d all thi 
conditions.” This was denied in the GnSweT. 

There is no proof of payment or valid excuse for 


non-pavment proven. 


The ease stood thus: 


Defendant in error put in evidence the certificate 
of membership and the formal notice of or proofs of 
death. 

Plaintiff in error admitled ** that all payments 
required were made eacept payment of mortuary 
assessments a/ler April 1, 1884 (Ree., p. 19). De- 
fendant in error then proved pavinent of assess 
ments 12 and 13, being those of February and 
April, 1884, and made no further proof of any pay- 
ments prior to February or after April, or of fact 
of death, both of which were essential] parts of case 
of defendant in error. 

Defendant in error having accepted such admis- 


sion is bound by the qualification *““except.”’ 


The form of admission implies certain required 
payments were omitted. The defendant in error 
without the admission would have’ been put to 
proof of various payments from and after issuing of 
policy. ‘This was avoided as to part by the admis- 
sion, but such admission cannot be construed to in 
clude anything beyond its strict terms, in fact it by 
implication avers other payments became payable 
and were unpaid. No proof of payment or excuse 
for non-payment was offered as to any assessments 
or payments since April 1, 1884 up to date of death 
February 17, 18585. 

But the case as made out by defendant in errer, 
also showed affirmatively, there were payments 
mortuary assessments —unpaid. 

Proofs of death formed part of the case of defend 
ant in error and were put in evidence by her 
( Reeord, 25, Ex. 2, Pp. 51 62). 

Paragraph 8 of complaint alleged, ** plaintiff duly 
fulfilled all the duties on her part to be required by 
her to be performed by said instrument, and made 
die proof of death according lo lhe ie quireme nts 
of said instrument.” 

The instrument (policy), p. 46, provides for pay- 
ment ‘‘ within ninety days after receipt of satisfac- 
si tory evidence to the association of the death of 
si Lhe abore named hide pabe a during lhe continuance 
“ee this certificate of memb rship, there shall, 
' oe" 

Proof of death, and that it occurred during con- 
tinuance of certificate, was the proof required as a 
condition precedent to recovery. 


in The preliminary proofs presented to an insur- 


4 


‘ance company in compliance with the conditions 
‘‘ of its policy of insurance, are admissible as prima 
‘* facie evidence of the facts stated therein agains 
‘the insured and on behalf of the company.” 


Ins. Co. ws, Newton, 22 Wallace. 32. 


. 


Part of those proofs of death was claimant's oath : 
It proves death, place, date, and capacity to claim, 
relationship and other items, and then follows: 
(Juestion.— Were any payments, dues or mortuary 
assessments under said certificate unpaid at time of 
death of said deceased 2?) Answer.—Thevy were; bu: 
the same were not paid, because the company 
would not receive them | Record, }). +). 

Affirmatively it now appears by the evidence of 
defendant in error that certain payments were un- 
paid—but claims excuse——** company would not 
receive them.” Burden of proot was on her then 
to show premiums were offered and validly offered 
or valid excuse for not offering Without it there 
is no legal excuse shown justifying recovery when 
payments were unpaid. NO evidence evell Wis 
given ** company would not receive them.’ 

It is well settled that while admissions can be 
usec, and are evidence against the parties making 
them, they cannot be used or made evidence in 
their favor. Only such declarations as are against 
interest are admissible or available. Thestatement 
in the proofs as to non payment of dues and assess 
ment is evidence therefore on/y of the fact there 
were unpaid dues and assessments, The declara- 
tion that ‘“‘Company would not receive them” js 


not available to defendant in error as evidence. The 


Ons 
(Jiidl 


IRSA 


1.) 


entry in the proofs, that there were unpaid dues 
oOrmortuary assessments, Is an entry it was her duty 
to make—was made in the course of her duty, un 
der the requirements of the policy eontract, AN) 
thing beyond that Is not available. 

Percival rs. Nanson, 7 Eng. Law. & 


Eq. R., p. 538. 


Of that fact it was incumbent on her to present 
leoa| proof, if she desired to aval herself of if. 
No proof was offered. 

But, even assuming for the sake of argument, 
that the statement ** company would not recover 
them,’ can be taken into consideration as e\ idence, 
it is Insufficient to relieve the admission of its effects 
asan admission of non-payment. The words in 
question admit specifically non-payment, and 
claimed excuse for the same. They must therefore 
set forth such facts as would in law constitute a 
valid legal excuse for non-payment. ‘This they 
utterly fail to do. The mere fact that the COmMLpAany 
would hot receive pavment without stating when 
such pavinent WilS offered, oreven that any legal 
offer at all was made, is wholly insufficient to avoid 
effect of non-payment, and if offered in evidence at 
trial, that mere facet wonld be clearly held in- 
sufficient to establish a legal exeuse—for aught 
that appears company had a perfect legal right to 
refuse payment—as ¢g., 1f company refused to 
recelve paviment long after policy had become 
forfeited. 

Under this proof the burden was upon the de- 


fendant in error To produce the testimon\ tO relieve 
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her of the legal effect of non-payment, by proving 
facts constituting a valid excuse for non-payment, 
and in the absence thereof, plaintiff in error was 
entitled to a dismissal of the complaint. 

The answer, paragraph XXII, alleges that after 
July 2, 1884, and prior to the death of Hamlin, the 
said Hamlin and the defendant in error and her at- 
torney applied to the plaintiff in error ** to reinstate 
the certificate and to reinstate said Henry H. Ham- 
lim as a member of the association, and which ap 
plication was denied and refused.” 

The replication (Record, p. 20) admits this. 

At the close of the plaintiffs case, therefore, it 
appeared by the pleadings that Henry H. Hamlin, 
prior to death, applied for reinstatement and in 
that application defendant in error joined, which 
application was refused. 

This admission confirms the proof of death, that 
Hamlin had ceased to be a member, for in his life 
time he applied for reinstatement and plaintiff 
joined in it, and the company denied it. 

Certainly the proof showed plaintiff to be in de- 
fanlt of payment. There are no facts proved es- 
tablishing valid excuse for non-payment—nor is 
there even any allegation in the complaint averring 
an excuse for non-payment. 

The pleadings confirm the proof—the defendant 
in error admits in her replication that Henry H. 
Hamlin, and she herself, prior to his death, applied 
for reinstatement, which company refused. 

The motion of plaintiff in error, therefore, to 
dismiss the complaint should have been granted 


and the Court erred in its refusal. 
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Second Point.—Tiukr CoNnsTiruTIon AND By- 
LAWS ARE A PART OF THE CONTRACT, AND THE 
COURT ERRED IN OVERRULING THE OBJECTION 
OF COUNSEL FOR PLAINTIFF IN ERROR TO THE 
ADMISSION OF THE CERTIFICATE WITHOUT SUCH 


CONSTITUTION AND By-Laws. 


The certificate prov les : 


(Reeord, page 47, fol. 109). ‘* This certificate is 
‘not binding * * * and shall be subject to all 


‘‘ the provisions and stipulations contained in the 
‘* Constitution and By-Laws of this Association.’’ 
The Constitution and By-Laws were a part of the 

policy contract. It is error to introduce a part of a 
contract against objection, and the defendant in 
error having failed to introduce the remaining part 
of contract, plaintiff in error was entitled to a dis- 
missal of the complaint. 

Larue es. Rowland, 7 Barb., 107. 

American Underwriters’ Assen. ts 

George, 97 Pa. State, 238. 
Lycoming F. Ins. Co. es. Starrs, 97 Pa. 


State, 361. 


A portion of a writing cannot be received as evi- 


dence while a part is withheld. 


Is 


Third Point.—Tuk DEFENDANT IN ERROR 
HAVING FAILED TO PROVE THE FACTS ESSENTIAL 
TO RECOVERY. THE PLAINTIFF IN ERROR WAS EN 
TITLED TO DISMISSAL OF ACTION. IT WAS ERROR 
TO PUT IT TO ITS PROOF, AND THROW UPON IT THE 
BURDEN OF SHOWING AFFIRMATIVELY THAT DE- 
FENDANT IN ERROR HAD NO VALID EXCUSE FOR 
NON-PAYMENT. 

The motion at page 26 of the record should have 
been granted and the exceptions of the plaintiff in 
error to the denial of each of said motions severally 
by the Court below was error requiring reversal of 
the judgment. 

Dwight os. Germania L. I. Co., 103 N. 
Bua ORR. 

[Improvement Co. vs. Munson, 14 Wal 
lace, 442, Clifford, J.. pp. 448, 


Fourth Point.—AcrualL Norrie tro Mew 


BER IS NOT REQUIRED. 


The contract does not im pose such duty on the 
association. If the language was “‘ after notice to 
defendant ©’ or ‘** notified’’ then the common law 
rule requiring proof of actual notice or receipt of 
notice would apply. 

The whole tenor of the policy contract is careful 


to avoid this. It is impossible for an association 
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like this then—over ten thousand in number, now 
many times more—to carry on business in such 
manner, 
The policy contract provides: In consideration of 
‘and ** all mortuary assessments to be paid 
as per table endorsed hereon, at the principal office 
of the association in the city of New York, within 
thirty days from the date of each notice.”” (Record, 
p. 46, fol. 107.) And it then provides, ** A notice 
addressed to a member at his post office address as 
appearing upon the books of the Association, ac- 
cording to its usual course of business, shall be 
deemed a sufficient notice and proof of mailing the 
Sane according to the usual course of business of 
sald association, shall constitute and be deemed 
and held sufficient proof of compliance herewith on 
the part of said association.”” (Record p. 47, fol. 
110.) And further, the policy contract provides, 
‘* This cértificate Is issued and accepted subject to 
the express condition that if any of the payments 
above stipulated shall not be paid when due at the 
office of the association in the city of New York 
, then this certificate shall be null and 
void.” (Record, 47-8. ) 
sie Notice’ does not mean ‘knowledge ”’ iia in- 
formation.”’ It will be seen that the clause in the 
policy in regard to mailing uses the word ** notice” 
in two senses: one in the sense of the paper writing, 
and the other in the sense of * knowledge or con- 
veying knowledge.”’ This is apparent: ‘' A notice 
(meaning a printed or written paper) addressed to 
a member shall be deemed a sufficient notice’ 


(meaning information. | 
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The language ‘** All assessments payable within 
thirty days from the date of each notice’’ means 
from the date of the printed notice—not from the 
information to the policy holder. The Association 
has no duty to see that he actually receives notice 
That is impossible in the transaction of the vast 


business of the plaintiff in error. 


Fifth Point.—-AcTuAL NOTICE WAS. IN FACT. 
RECEIVED, AND THE EVIDENCE OF SUCH RECEIPT IS 


UNDISPUTED. 


The defendant in error testified (Record, p. 38 
‘*The April assessment was the last one I received. 
[ received the previous notice of assessment. | 
began to pay them in the fall of 1883, and I paid 
them every two months to April, 1884..”’ 

Among these notices admitted to have been re- 
ceived was assessment notice No. 11. That notice 
contained infer alia: **The directors have deter- 
mined * * * to make the assessments _ bi- 
monthly, to wit, on the first week days of October, 
December, February, April, June and August” 
(Record, p. 34). 

This was part of that assessment notice; also of 
all prior and subsequent notices (Record, p. 34). 
Receipt of all these is admitted as above shown. 


Notice is thus given that assessments will be re- 


quired to be paid at above periods. 
But also other and further notice was admitted 
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lo have been received, and this in the notice of 
April, 1884. 

Assessment 13 was made April 1, 1884. On p. 26 
of fecord defendant in error testifies she received 
this notice. <At page 64 of record the notice itself 
is set forth in full. This assessment was paid (Re- 
cord, p. 26), and over her own signature defendant 
in error is statement of amount remitted, and she 
also states the notices are addressed correctly 
( Reeord. ). 65). 

in that notice it is stated: ‘‘.Wembers at a dis- 
lance, by remitting one advance assessment, will 
hare no Surthe r calls Jor four months By 7 Co 
milling {100 adrance USN ssments no further eall 
will he made for SEX months 

Notice was thus given, and actually received, 
that the payment of that April assessment No. 13, 
the last one, in fact, paid, carried the policy two 
months ; one advance assessment in addition would 
carry it four months, or to August Ist; two ad- 
vance assessments would carry it six months, or to 
Qetober Ist. 

No such advance payments were made or offered. 

Defendant in error admits (Record, p. 39) she 
paid no attention to it until early in September, 
and then wrote the company the latter part of 
September. 

All this is undisputed. 

The Court helow erred in denying motion of 
counsel for defendant in error at p. 40-41 of Re 
cord, to direct a verdict for defendant onthe ground 


there was no dispute of this testimony 


«)+) 


The Court also erred in refusal to direct a general 


verdict for defendant pon the proofs. 
(See request and exception Record, 


». 41 
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There being ne disputed question of fact that 
these notices in two separate forms were duly mailed 
and received, it became a question of law, and there 
was nothing to submit to the jury ; and the Court 
below erred in deny Ing the request of counsel for 
plaintiff in error (Record, p. 40), to direct a verdict 
for defendant on the ground that there is no Is 
sue of fact in the case for the consideration of the 
jury. 

Undisputed questions of fact raise questions of 
law for the Court only to decide. 

Sickles es. Flanagan, 79 N. Y., 224. 
Dwight vs. Germania Life Ins. Co., 
108 N. X., 341. 


Improvement Co. vs. Wallace, supra 


Sixth Point.—Tur CerriricatEe or MEMBER 
SHIP OR Ponicy CONTRAC' PROVIDES ONLY FOR 
MAILING ** ACCORDING TO USUAL COURSE OF BUS] 
NEss.”” Ir PROVIDES: ** PROOF OF MAILING Ac- 
CORDING TO THE USUAL COURSE Oj] BUSINESS OF 
SAID ASSOCIATION SHALL CONSTITUTE AND BI 


DEEMED AND HELD SUFFICIENT PROOF.” 


The Court charged the jury as follows : 


‘* Under the policy it was incumbent upon the 


Insurance company to mail notice of a mortuary as 
sessment clireeted to the member at the post oflice 
address which appeared LLpor the books of the cS 
soclation. Due exception is taken to this charge 
on p. 483 of the Record Also, the Court charged : 
‘Upon the question of mailing notice of June as 
Ssesstinent depends the question ot forfeiture. 
Record, 42). Due exception wastaken. (Reeord, 
}) 435 
rhe Court by this charge imposed on plaintiff in 
error the burden of prov Ing actual mailing. N o- 
where in the contract can this be found. The com. 
pany carefully avoided this. No officer or employee 
can identify ever\ notice admMmone thousands, " £6 
cording to usual course of business,’” was meant to 
limit and qualify—to avoid being placed in the po- 
sition in which charge of Court placed plaintiff in 
error. Charge of fraud or failure to mail the gen- 
eral notice to members-—departure from usual course 
of business, would avail defendant in error if 
proven ; but not attempt to raise the issue that pos- 
sibly by accident this particular notice may have 


heen left out without intention 0] design. 


»* 
N 
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Seventh Point. THE PROOF OF MAILING 
ox Bay Si. A646 ‘* ACCORDING TO THE 
USUAL COURSE OF  BUSINESS,”’ TO THE POS' 
OFFICE ADDRESS APPEARING ON THE BOOKS OF 
fHE ASSOCIATION IS UNCONTRADICTED, AND THE 
Court ERRED (P. 45, RECORD) IN REFUSING TO 
CHARGE AS REQUESTED BY COUNSEL FOR PLAINTIFE 
IN ERROR IN THE TWELFTH REQUEST THAT PROOF OF 
SUCH MAILING WAS UNCONTRADICTED, AND THE 
THIRTEENTH REQUEST THAT PAYMENT NOT HAVING 
BEEN MADE WITHIN THIRTY DAYS FROM JUNE 2. 
I8&S4. THE VERDICT MUST BE FOR DEFENDANT. 


The evidence on this point Was by the witnesses 
K. V. C. Jones and Vice-President Creorge Kk’. Potter 

Record, p. 25 TO 30. 

Kk. V. C. Jones, In charge of assessment depart 
ment since January, 1883. Policy register contain- 
ing policy in question shown witness. She testifies. 
Notice of assessment fourteen, dated June 2, 1884, 
was mailed to Henry H. Hamlin at his post office 
address on the books. This notice was deposited in 
a regular U. S. mail bag from P. O. department, all 
done according to usual course of business. Usual 
course is as follows: All envelopes are directed, 
afterwards slips are compared with the addresses. 
The notices are placed in the envelopes which have 
also been compared with the addresses on the books, 
sealed stamped and placed in the mail bag. This 
notice was followed in regard to assessment fourteen 
and was pursued in reference to notice to Henry H. 


Hamlin. Ll saw that notice put in one of these U.S. 


mall bags. Before that notice Was deposited, netice 
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and address on envelope were called back, compared 
with address on books; address on envelope cor- 
responded with address on books. ‘‘l know that 
this assessment notice to Henry H. Hamlin went 
into the bag. The book shows that the assessment 
notice was sent. 


Record, pp. 2s and 29. 


George F. Potter. 2d Vice President, testifies: 
Assessment notices and envelopes are compared 
with the books. When so compared they were 
enclosed in the proper envelopes, sealed, stamped 
and dropped into mail bag; mail bag was then 
closed up and taken to the post office, all under my 
eare and supervision. This course has prevailed 
ever since | took charge of the business, early in 
I883, and this course was followed as to No. 14 as- 
sessment. ltsaw theassessment notices of No. 14 
In these post office bags. I went with all of them 
to the post office in the evening of Saturday, May 
ol, ISS, 

A fae simile of assessment notice 14 sent to all 
members and fae simile of the notices sent to Hlam- 
lin (leaving out name, amount and number), is De 
fendant’s Exhibit B, on p. 65 of Reeord 

lam able to state specially that this particular 
notice 14 was sent to Henry H. Hamlin, because it 
SO appears On the books and | saw it mailed It so 
appears in the books by the extension. 

(‘Testimony of Potter. Record, })}). 


*) ‘de 
31 3) | 


All this is uncontradicted. © No fraud,deception, 
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intention purpose or intentional omission is claimed 
or charged. 

The cross-examination was simply an attempt to 
show that witnesses could not of their own know! 
edge, with absolute and positive certainty, un 
aided by the books, state that a clerical error could 
not have by some remote possibility occurred. 

Defendant inerror does not produce any evidence 
showing or tending to show any error or facts in 
the remotest possibie degree indicating error in the 
books or in the acts of the defendant or any of its 
officers. 

The only evidence on the part of the plaintiff in 
error is that she did not get if. 

Plaintiff in error at p. 40 of the record moved to 
strike out evidence of non-receipt as constituting 
evidence in Opposition to or as evidence of untruth 
of testimony of Jones and Potter, and the records 


in defendant's books on the grounds : 


Ist. Non receipt was nota defence; 2d. It did 
not prove it was not mailed; and 3d. Was not 
evidence on which jury could find it was not 
mailed. 

A stipulation making it a condition precedent that 
insured will pay an assessment within thirty days 
after he has been notified by written notice dey sited 
in post office is valid and will be enforced, and proof 
that insured never received the notice does not relieve 
from the consequences of the non-payment. 

Kpstein 7s. Mutual Aid Ass’n., 28 La. 


Ann, 938. 


The motion was properly made and should have 


been granted, and refusal to grant it was material 
error, and exception of plaintiff in error was well 


taken (Reeord. }). 41>), 


Eighth Point.—Tue Morion ro pirecr A 
VERDICT FOR PLAINTIFF IN ERROR AT CLOSE OF 
WHOLE CASE SHOULD UAVE BEEN GRANTED. AT 
MOST THE LEARNED TRIAL JUDGE SUBMITTED IT ON 
A MERE SCINTILLA OF EVIDENCE AND IN VIOLATION 
OF A MORE RECENT AND WELL ESTABLISHED RULE 
NOT WHETHER THERE IS LITERALLY NO EVIDENCE 
BUT WHETHER THERE IS ANY UPON WHICH A JURY 


CAN PROPERLY PROCEED TO FIND A VERDICT, 


Counsel for plaintiff in error at close of case 
moved to direct a verdict on the same ground 
severally as made at close of case of defendant in 
error and also that there were no issues of faet for 
consideration of jury, Ree., }). 40, and also to direct 
cl general verdict on the proofs (Rec., }?. +1) 

Due exception was taken. 

The law upon the duty of the trial Judge is laid 
down by this Court in its opinion in’ Improvement 
Co. es. Munson, 14 Wallace, p. 448, by Justice 
Clifford. 


‘* Nor are judges any longer required to submit a 
‘question toa jury merely because some evidence 
‘* has been introduced by the party having the bur- 
‘den of proof unless the evidence be of such a 
‘character that it would warrant the jury in find- 
‘ing a verdict in favor of that party. Formerly it 
‘‘ was held that if there was what Is called a se/x 


YS 


cas lilla of evidence in) support of ad Case the judge 
‘S was bound to leave it to the jury, but recent de- 
‘‘ cisions of high authority have established a more 
‘ reasonable rule, that in every case, before the evi 
‘‘dence is left to the jury there is a preliminary 
‘* question for the Judge, not whether there is lit 
‘erally no evidence, but whether there is any upon 
‘ which a jury can properly proceed to find a ver 
‘dict for the party producing it. upon whom the 


" OWNS oft proot is imposed.” 


This Conrt in a later ense following this rule. 


SaVS ;: 


‘* Decided cases may be found where it is held 
‘* thatif there is a scintil/a of evidence In support 
‘‘of acase the judge is bound to leave it to the 
‘* jury ; but the modern decisions have established 
‘*a more reasonable rule. 

(‘commissioners es. Clark, 94 U. 8S. 


287. 


Bailey vs. Cleveland Rolling Mill, 21 


Federal Reporter, 159. 


‘*'This is the settled practice of the Courts of the 
‘* United States. The practice is a wise one; it 
‘* gives the certainty of applied science to the re 
‘‘ sults of judicial investigation ; it draws clearly 
‘‘the line which separates the provinces of the 
‘* judge and jury, and fives, where it belongs, the 
‘* responsibility which should be assumed by the 
‘$s Court.”” 


Merchants Bank rs. State Bank. 10 


Wallace. 637. 


The case at bar was submitted wholly on supposi- 


tion and conjecture. 


‘* It is clearly error in a Court,’ savs Taney, C 
J., in United States os. Breitling, **to charge a 
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‘jury upon a supposed or conjectural state of 
‘s Fncts.”” 

The verdict in this case based on the fact of their 
being a return notice on envelope is the merest con- 
jecture. 

Scintilla of evidence will not justify submissions, 
nor will juries be permitted to conjecture, to guess. 
The duty of the trial Judge in this case was clearly 
to grant the motion for verdict. Refusal was mani- 
fest error. 

C‘ases, suprd. 
Dwight rs. Germania Life Ins. Co., 


SUpic. 


Ninth Point.—Tukr FINDING oF THE JURY 
OF THE NON-MAILING OF THE ASSESSMENT NOTICE 
OF JUNE, 1884, KNOWN AS No. 14. IS A FINDING 


OF FACT WITHOUT EVIDENCE TO SUPPORT IT. 


Counsel for plaintiff in error moved to strike out 
the evidence by defendant in error that she did not 
recelve the notice, and to keep if from the Con- 
sideration of the jury, and duly excepted to such 
submission, and to the charge of the Court, as fol- 
lows, duly excepted: ** Was the notice of the as- 
sessment of June sent or mailed to the address, as 
appears on the books, either in June or July? If 
it was mailed, then there was a forfeiture, and 
plaintiff cannot recover ( Reeord, }). 43, fol. 101). 
Due exception to this charge was taken ( Record, p. 


43). 
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‘A finding of fact without evidence to support it, 
if excepted to, presents a question of law for review 
in the Appellate Court’? (Sickles os. Flanagan, 79 
N. Y., 224). Plaintiff in error, by ample testi 
mony, shows in detail (Record, 28-36) the COUTSe 
of business of the association, that the notice of 
this assessment 14 was mailed to address on the 
books. The books show the assessment notice Wis 
sent: it wascompared, called back; entry on the 
book was made showing it was deposited in the 
mail bag, and mailed. Cross-examination was di- 
rected to show witness could not remember every 
particular notice among thousands, nor this one in 
particular. The cross-examination does not in the 
slightest militate against the proof that notice was 
mailed according to the usual course of business. 
nor that usual course of business was not followed. 
nor does it even in fact do more than suggest, with- 
out any facts to sustain it, that perchance, through 
some remote possibility, there may have been an 
unintentional error without purpose or design. 
There is not asingle fact shown that it was not 
mailed. 

On the testimony of the witnesses and books of 
plaintiff in error, the proof is clear and positive and 
uncontradicted. 

The defendant in error did not attack the testi- 
mony in any way, but gave evidence tending to 
show non receipt. Such evidence is found at pages 
36-39 of the Record, and consists of testimony of 
W. K. Carruthers, assistant post master, Norwich, 


that Mrs. Hamlin had a lock-box: that there was 


no record of return of a letter to the company on 


his books; that Hamlin had his business letters 
come to that box; that all the mail of the partner- 
ship of Hamlin & Co. and all letters of the family 
were put inthat box; that he did not know 
whether this letter was mailed or received, and 
numerous mails came that he did not see. Mrs. 
Hamlin testified to having the lock-box ; that she. 
three children and a Miss Fanning had access, and 
that she had not received it. The three children, a 
girl of 14, boys of 17 and 18, and Miss Fanning 
testified they always gave Mrs. Hamlin all letters 
they took from the lock-box addressed to either 
their father or mother. This testimony, it is sub- 
nvitted, first, does not contradict the course of busi- 
ness of plaintiff, and second, is insufficient tO SUS- 
tnin a verdict of non- mailing according to the course 
of such business. It is true she says she did not 
receive it. The evidence shows there was a box to 
which the members of the firm, their employees, 
their families, their children, and others had 
access. A submission toa jury on such testimony 
as this is tantamount to submitting the issue 
whether or not 1t was received. 

Under the language of the contract the defend- 
ant is entitled to be relieved from any issue of non- 
receipt, or, as in this case, by the statement of de- 
fendant of non receipt to uphold a verdict of non 
sending. 

The Court in the charge says: ‘** The plaintiff 
‘+ (defendant in error) suys the notice was never sent 
‘* because they say it was never received, and that 
‘‘in the usual course of business it would have 


‘‘* been received, if it had been mailed. If it is 
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a 
*? 


shown, or if it has been found, to your satisfac 


° 
- 
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tion, that the notice of the June assessment was 
‘‘ mailed, the non-reception is no defence. 

‘*But the point in dispute is whether the notice 
‘‘was mailed. If the only evidence in the case was 
‘‘ the testimony of the defendants’ witnesses that a 
‘letter of June was mailed, and that it was not 
‘received, | should say that the evidence against 
‘the fact of mailing was insufficient to submit to 


- vou.” 
Record, p. 42. 


Tenth Point.—Tie Courr BELOW THUS 
CHARGED THE JURY THAT THE FACT OF NON- 
RECEIPT WAS NOT SUFFICIENT EVIDENCE TO SUBMIT 
AGAINST THE FACT OF MAILING—BUT SUBMITS THE 
CASE ON TWO ADDITIONAL FACTS AS SUFFICIENT 


EVIDENCE TO JUSTIFY SUBMISSION TO THE JURY. 


These additional facts the plaintiff in error 
respectfully submits, were not sufficient justifica- 
lion. haut Osi lhe contrary, IDET ¢ additional FECUASONS 
why ease Should not have heen submitted to the 
Jury. 

The Court SAUS oe Lf the only eride nee an lhe 
case was the testimony of defendant s (plaintiff in 
error) witnesses that a letter of June was mailed 
and that it was not received, 1 should say that the 


evidence against the fact of mailing was insuffici- 


ent to submit to you.’ 
The proof of not receiving, the Court finds is 


insufficient to sustain a verdict against the proof 
presented by plaintiff in error. 

The legal justification of submission to the jury 
then must depend on SOTTe other evidence—some 
other facts—what are they’ ‘The Court defines 
them (Reeord, p. 42, fol. 99): ‘* There are, how- 
‘ever, two additional facts, one, that the letter 
‘contained a return notice, and that the letter 
‘was never returned, which tends to show two 
‘things, one, that it was not by mistake directed 
‘to the wrone town, because if it had been, it 
‘would probably have found its way back, and 
‘therefore tends to diminish the idea that the 
‘letter might have been lost or mislaid in the 
‘mails or have been sent to the wrong place.” 

Plaintiff in error respectfully snbmits that such 
additional faet instead of strengthening § the 
position of defendant in error and being an 
additional reason why the case should be = sub- 
mitted to the jury is, on the contrary, an additional 
reason whi if should not hares heen submitted to 
the jury. 

The Court says: “‘It tends to show two things, 
‘one, that it was hot I) mistake cdireeted 
‘to the Wrong town ana therefore, tends to 
‘‘cliiminish the idea that the letter had been sent 
‘to the wrong place.” 

Grranted.—Then it excludes or tends to diminish 
the possible accident of w rong address lf sent to 
the wrong address, the requirement of sending to 
the address on books would not have been fulfilled. 
Having a fact that diminishes that idea, how can 


it be said to be a fact calling for submission, when 


I 
t 
t 


¢ 
a 
i 
st 
iv 
i 
; 
ef 
‘s. 
ft 
i, 
ry 
ay 
Ps 
a 
es 
a 
me 
ea 
4 
; 


34 


the Court admits that that possible error this fact 
tends to eliminate? If it diminishes the idea that 
it was sent to the wrong place, it does not diminish 
the idea that it was sent to the right place, but on 
the contrary, increases the idea that it was so sent. 
Because the testimony diminishes the idea that the 
notice was sent to the wrong place, it certainly is 
not additional evidence, adding a reason for sub- 
mission to the jury on the issue, whether it was 
mailed to the right place. 

The fact that the return notice tends to show 
that it was not mailed to wrong address is, as the 
Court very properly says, ‘‘ it would probably 
have found its way back.”’ The plaintiff in error 
complains, and suffered error by the Court, because 
the return notice showed it was not w rongly “ucl- 
dressed, that therefore the jury on that fact could 
find on the issue of correct mailing it was not cor- 
rectly mailed. The return notice eliminated or 
tended to eliminate the fact that letter might 
have been wrongly addressed and nothing more. 
What weight it had was in favor of plaintiff in 
error, and so far as it had any weight, added to the 
reason why case should not have been submitted to 
jury. 

Now, as to the charge of the Court, the fact of 
return notice ‘** tends to diminish the idea that the 
‘* letter might have been lost or mislaid in the 
‘‘ mails,’’ and, therefore, is an additional reason 
for submission to the jury. 


As to that: 


First.—We submit it increases the idea of being 


lost or mislaid in the mails, if anything. 


° 
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It stands thus—witnesses say it was mailed ; 
others say it was not received. 

A letter mailed with only direction of addressee 
has only one place where postal authorities know 
to send it. If return notice the postal authorities 
have two addresses. They do not send it to either ; 
it is not delivered to addressee : it is not returned 
to addressor. Would not the rational conelusion 
be ‘**it was lost or mislaid’’? It certainly would. 
If so then it increases and not diminishes the idea 
of loss in mail and the Court was in error in saying 
to jury it diminishes idea of loss, and it was error 
to base justification of submission on fact of return 
notice. 

The Court says, it tends to diminish the idea 
‘that the letter might have been lost or mislaid 
in the mail;° on the contrary, if affecting the 
question at all, it increases the idea that it was lost 
or mislaid in the mail, instead of diminishing it 
Assuming mailing and non-delivery with this re- 
turn notice, it certainly would be more likely to 
find its way back with it than without it, and if 
not delivered or returned iInereases rather than 
‘* diminishes the idea that it was lost or mislaid 77 
Lhe mail a 

We respectfully submit that this evidenee did 
not have the additional weight which the Court be- 
low gave it in turning the scales and justifving the 
submission to the jury. What it did show was not 
having been returned it was not misdirected, and 
wis either lost in the mails or delivered to some of 
the numerous persons of the copartnership firm, 


their emplovees, young children or strangers, who 
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had access to the box. and that thereafter the 


plaintiff received it, or it became lost or mislaid 


after having left the Norwich Post Office. 


Second.—The return notice had no weight what- 
ever on the idea of being *‘ lost or mislaid in the 
mails.’ 

If in fact lost or mislaid, it certainly has no effect 
as evidence of inh thing. Neither the address or 
return notice is seen by anyone. low can it have 
any effect if no one sees it? Ifafterwards found it 
would go to place where it is addressed, and not to 
place of return notice. Until found it has no 
effect at all neither increases or diminishes any 
idea. 

But it may be said this begs the question, because 
we assume losing In the argument, and the question 
is was it lost? Notatall. The question is was it 
marked ? It is no more likely to be lost with than 
without return notice. If not lost it would go as 
directed, and that would be to correct addiess, for. 
cLS the Court Says, the idea of w rong address IS 
eliminated. ‘To restore this suggestion of lost 
letter was fallacious, and submitted the rights of 
plaintiff in error to guess of jury what might be, 
and not on facts. The return notice aided plaintilf 
in error by eliminating possibility of wrong address 
only and nothing more, and has no other weight or 
value whatever. 

The Court, in dealing with the other fact. con- 


tinues : 


‘* Another fact is that the letter. which is said to 
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‘** have been mailed about the tenth or fifteenth of 
‘* July, is said not to have been received, which 
‘** contained a similar return request printed on the 
‘envelope, and plaintiff says it is quite doubtful 
‘* that two letters should have been mislaid in the 
‘* mails if prope rly maile — 


This additional reason is much weaker if possible 
than the first given for submission to the jury. It 
has the same effect, standing by itself. This letter 
of July in and of itself, as such, has no relation to 
the case, and the fact that it was not mailed, or 
mailed and lost, is of no consequence, and such 
fact neither increases nor diminishes any ideas of 
mailing or losing, receiving or non-receiving, the 
assessment notice of June in controversy. 

The Court below was right in saying that testi 
mony of plaintiff of non-receipt was * insufficient 
to submit to you.” 

Assuming the correctness of this proposition of 
the learned Judge, we submit that the additional 
fact of a return notice on the envelope and which 
was not returned to the COMPANY, does not increase 
in the slightest the justification of submission to 
the jury. It has but little relation to the issue, and 
so far as it has any it excludes or tends to exclude 
the idea of a misdirection of the envelope. In fact, 
it makes that defense of defendant In error nuga- 
tory. That was one of the suger sted possibilities. 
Excluding that possibility dows not increase the 
possibility of not sending at all. The company's 

books and evidence of its witnesses show it was 


mailed. Not being returned, it shows, if it shows 


anything, that it was mailed correctly. The possi- 
ble accident of misdiscretion is excluded. 

We, therefore, submit the Court erred in giving 
this additional fact of the return notice, the weight 
of justifying submission to the jury, and the Court 
erred in denying the motion of defendant at p. 40 
to take such evidence from the jury and to the re- 
fusal of the twelfth and thirteenth, fourteenth and 
fifteenth requests to charge, all of which were duly 


, 


excepted LO f Record. p 45). 


Eleventh Point.—TJHk Court BELOW ERRED 
IN REFUSING THE REQUEST OF COUNSEL FOR PLAIN 


TIFF IN ERROR TO CHARGE THE JURY 


— That thee defendant is (fi association or }/t }*. 
"* 2078 Jor lhe PUT pose of 4d nuinual LHSUTANCE and 
ni protection, and us such lhe “, atie hound by lhe 


‘S constitution and by-laws de 


The evidence of this point was undisputed. The 
articles of incorporation which established that the 
defendant was duly incorporated under Chap. i75 
of the laws of 1883 of New York, were put in 
evidence (Record, p. 27). The act of 1883 and act 
to provide for incorporation of assessment life as- 
sociations is also in evidence. This showed that 
defendant was an association duly organized and 


carrying on business of life insurance on the as- 


3) 


sessment plan under that law. Sections 5 and 16 
are set out in full (Record, pp. 27, 28). The Court 
refused notwithstanding the evidence was undis 
puted to charge that the defendant was a mutual 
association, and that its members were members of 
& mutual association. Due exception was taken 
(Record, p. 44). This was manifest error, and ex. 
cluded the plaintiff in error from the benefits and 
protection of its by laws and the duties imposed 
upon its members, and wholly excluded from the 
consideration of the jury all provisions of the 
by-laws adopted pursuant to its statute of incor- 
poration in § 16, Chap. 175, Laws 1883, at p. 27 of 


Record. 


Twelfth Point.—Tuk Constitution aAaNnpbD 
By-LAWS OF PLAINTIFF IN ERROR ARE PART OF ITS 


CONTRACT AND ARE BINDING UPON TTs MEMBERS 


The defendant is a co-operative assessment com- 
pany on the assessment plan—( Record, p. 27). 

Governed and regulated by by-laws provided for 
in the laws under which it is organized and trans- 
acts business. (See Sec. 16 of Act of Ineorpora- 
tion, Record, p. 27.) 

Members of Mutual Association are bound by its 


hbv-laws. 


** Every one insured by reason of membership In 
such a mutual company is charged with a Know!l- 
edge of its constitution and by-laws, bound by their 
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requirements, and entitled to the rights and privi- 
leges conferred by them.” 
May on Ins., See. 502. 
Splawn es. Chew, 13 Ins., L. J., 450 
(‘Texas ), 
Bauer vs. Samson Lodge, 15 Ins., L. J... 
81 (Indians). 
Miller es. Hillsboro F. A., 16 Ins., Ll. 
J., 799 (New Jersey). 
Hillenberg res, Independent Order. 94 
Mh. Ley OOD. 
Bishop os. Grand Lodge, 7 N. Y. Re. 
porter, 121. 
Sanger rs. Rothehild, 19 N. Y. Re- 
porter, 245. 
Simerel vs. Ins. Co., 18 Lowa, 322. 
Holland vs. Taylor, 111 Ind,, 121. 
Mitchell os. Ins. Co., 51 Pa., 402. 
Fugure es. S. Joseph, 46 Vt., 362. 
Fuller os. Ins. Co., 36 Wis., 608. 
Gray vs. Supreme Lodge (Ind.), 18 
Ins., L. J., 427. 


- 


‘“ Every person insured in a mutual company 
thereby becomes a member of the company, and is 
bound to know its rules and is bound by them.” 


Bliss on Ins... 2d Ed . 766. 


‘* A member of a society for the mutual insurance 
of the lives of the members must strictly comply 
with the provisions of its constitution and by-laws ; 
must punctually pay his dues and 


assessments 
within the time prescribed.” 


Lozesenky vs. Supreme Lodge, 19 N. 
. g Reporter, 795. 


i] 


It IS EXPRESSLY STIPULATED IN THE POLICY 
CONTRACT THAT THE CONTRACT OF PLAINTIFF IN 


ERROR IS SUBJECT TO ITS BY-LAWS, 


The contract contains this provision : 

‘This certificate * * * shall be subject to 
‘‘all the provisions and stipulations contained in 
‘* the constitution and bv-laws of this association ”’ 
(Reeord, p. 47, fol. 109). 


Thirteenth Point.—TiHie By-Laws were 
DULY ADOPTED. ‘THEY CONTAIN VARIOUS PROVISIONS 
RELATING TO THE PAYMENT OF ASSESSMENTS, THE 
BENEFIT OF WHICIL THE PLAINTIFF IN ERROR WAS 
ENTITLED TO HAVE, AND IT WAS ERROR FOR THE 


CouRT TO EXCLUDE THEM FROM THE JURY. 


Plaintiff in error holds annual meetings, is regu- 
lated by by-laws. The statute so provides. 

Henry H. Hamlin was duly notified of annual 
meeting in January, 1884, when the by-laws and 
all their pros isions were ratified and confirmed by 
unanimous voice of the members (Record, p. 36). 

The by-laws make due provision requiring pay- 
ments of assessments at fixed periods—designated, 
specific days— bi-monthly. (See By-Laws Record, 
66-73, Ex. C.) 

Assessments af these periods the first week day 
of February, April, June, August, October and 
December are mandatory. See See 5, Constitution 


(Record, p. 7) and action of Board, July 11, 188; 


4” 


(Reeord, p. 38). Confirmed at annual meeting of 
members January, 1884. Of this meeting H. H. 
Hamlin had notice pursuant to law (Record, p. 36). 
He became a member July 26, 18838. All assess- 
ments contained notice that assessments were pay 


able | these periods every cCWwo months Record, )). 


34). Receipt of all these is admitted (Record, p. 3d) 
Defendant testified she had paid every two months 
up to April, and then did nothing until September 
( Reeord, D. 3d), 

The by-laws provide failure to pay at these 
designated periods shall work forfeiture of mem- 
bership (Sec. 5, Reeord, p. 70), 

Neglect tO pay assessments shall render certifi- 


cate null and void (See. 6. Record. }). 70), 


Fourteenth Point. .—tHenry H. Hamlin and 
the plaintiff availed themselves of the by-laws by 
making application for reinstatement prior to death, 
and treated with the association as a delinquent 
member. 

Henry H. Hamlin, in his lifetime and the 
plaintiff treated with the association in behalf of 
Henry H. Hamlin, as and for a delinquent member, 
applied as such, examined as such, and regularly 
refused by the medical department and the Execu- 
tive Committee of the Association, under the pro- 
vision of by-laws. 

The by-laws provide (Sec. 6, Reed.., p. FO), the 


Executive Committee may reinstate a delinquent 


member within one year upon satisfactory evidence 
of good health, and upon payment of all delinquent 
dues and assessments. After both June and August 
assessments were overdue ana unpaid and On 
September l7 or 18, ISS4, application for reinstate- 
ment was made by Henry H. Hamlin to the 
Executive Committee which was refused (Reed . 
Pp. 34. 

Afterwards, in November, 1884, representative of 
Hamlin asked for blank in which to make an appli- 
cation for reinstatement in medical examination. 
Medical re-examination was had, submitted and 
reinstatement rejected by medical director, Decem- 
ber 12, 1884, Reed. p. 34 (Medical re-exam. and 
7 


) 
Sar 


rejection, kx K. Reed. }). 


Fifteenth Point.—Hrxry H. HAMLIN Nka- 
LECTED THE DUTY IMPOSED UPON HIM BY TILE BY- 


LAWS, 


The by-laws imposed a duty ona member who 
fails to receive notice, to wit, he must notify home 
office of said fact (See. 5, Ree’d. p. 70 Defendant 
testifies no notice was given plaintill in error of 
such facet. Record |): 39 and V. Prest. Potter also 
testifies no notice received (Reeord }) be) 

This is undisputed, 

The Court refused second and third requests 
(Record, Dp. 44), that there was failure to notify 
home office of failure to receive June and August 


assessment. It was the nght of plaintiff in error co 
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have this fact charged whether it would of itself 
work forfeiture or not, it was an important faet. 
Also fourth and fifth, that that fact being undis- 
puted, their verdict must be for defendant. 
Due exception to these several refusals was taken 


by plaintiff in error (Record, p. 44). 


Sixteenth Point.—Tiukr Court BELOW ERRED 
IN THE VARIOUS REQUESTS TO CHARGE BASED ON 
THE PROVISIONS AND REQUIREMENTS OF THE By- 


LA Ws, 


Counsel for plaintiff in error moved for a verdict 
on ground of failure to pay within thirty days 
from June 2d (first week day), and within thirty days 
from August 1, 1884, pursuant to these By-Laws, 
which the Court denied—to which due exception 
was taken (Record, p. 40). 

Also moved to direct a verdict on ground pay- 
ment within period named in By-Laws forfeited 
membership and renders policy void—-which was 
denied and exception taken (Record, }). 4). 

Also sixth and seventh requests (Record, p. 34), 
that failure to pay within thirty days from June 
and August periods worked forfeiture under By- 
Laws, and verdict must be for defendant. 

All this was error and greatly to prejudice of de- 
fendant. 

The learned trial Judge wholly ignored the By- 
Laws and refused to charge the jury that the mem- 
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ber was bound by them or that the certificate and 
rights of membership were subject to the provis- 


ions of the By-Laws, or any of them. 


Seventeenth Point.—The objection to the 
testimony of offer to pay premiums and refusal, on 
the ground that the pleadings alleged that plaintiff 
duly performed and fulfilled, and that under such 
plea, excuse for want of due performance cannot be 
proved, was well taken (Record, page 39). The 
Complaint (Record, page 5), paragraph VII, says: 
‘*The said Henry H. Hamlin duly fulfilled all the 
conditions stated in said instrument on his part to 
be performed.” 

The attempt was to establish that such payment 
was sufficient, that is, that the plaintiff was ex- 
eused from the due performance by reason of the 
wrongful acts of the plaintiff In error. It is well 
settled that, undera plea of due performance, a 
valid excuse for non-performance cannot be 
proved. 

Where facts excusing the performance of a con- 
dition precedent are meant to be relied on as a 
ground of recovery they must be = stated in 
complaint. 

Kelly es. Upton, 5 Duer, 342. 
Shultz es. Depuy, 3 Abb. Pr., 252. 


(iarvev rs. Towler, 4 Sandf.. 665 
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Under a general denial a defense which confesses 


and avoids the cause of action cannot be proved. 
McKyring rvs. Bull, 16 N. Y., 279, 
304, 


Nor a defence founded upon new matter. 
Dillon ws. Sixth Av. R. R. Co., 46 Su- 
perior Court (N. Y.), 21. 


Eighteenth Point.—The judgment should 


be reversed. 


ALFRED TAYLOR, 
FREDERICK S. PARKER, 
Of Counsel for Plaintiff in Error, 
15 Wall Street, 
New York. 
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supreme Court of the United States, 
OCTOBER TERM, 1890. 
No. 184. 


The Mutnal Reserve Fund Life Association, Plaintiff in Error 


aral C. Hamlin, Defendant in Error, 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF CONNECTICUT. 


Brief of Counsel tor NkbLirs bFiarmlin. 


STATEMENT. 
The plaintiff below offered evidence to prove that on July 
, 1883, the plaintiff in error issued a policy or certificate 
of insurance on the life of her husband, Henry H. Hamlin, 
payable to her, that he died in 1585, and pro fs of his death 
were made in due season, but the company refused to pay on 


; 


the ground that certain assessments made during the life of 
said ~~ had not been paid, and thereby the policy had 
become forfeite !. 

The company then offered evidence to show that certain 
assessments had been made, and notices of each assessment 
duly sent by mail to Mr. Hamlin, and that these assessments 
had not been paid, and that, by the terms of the policy, such 


non-payment caused a forfeiture of the policy. It also 


claimed as matter of law. that it WAS NOT Ol 


ived to send any 


notices of the making of such assessments, their amount, or 
when they were made. t the insu ‘ obliged at his 
pe 4 ROW if lest { .. > ( pitied t} S nt tL was 
obliged tO send any ii tice S al ali. if was Rot il Gut to send 


not ‘eS Ol each issessment. but th: La veneral notice that 
assessments would be made on certain days was sulhcient. 

Mrs. Hamlin, on her part, contested these claims, and aiso 
ottered evidence tO prove t} AT «9M proper 1} tices oO} ASSCSS- 
meuts had ever been sent to her or her husband at Norwich, 
Conn.. where she resided. and that her husband had be- 
come insane before the assessments were made. and was 


} - , — ArINt ; lan) ny ' , 
Lnereaitel confined nN Various ThnSsahe Sviumsaway trom Nor- 
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that some assessments had been made. alter the time for pay- 


ing them had elapsed. and at once caused a tender of the 
amount thi reol to be mace t the company, vul il refused LO 


receive it. on the vyround Lhat the policv had veen forfeited. 


Upon the argument the plaintiff below claimed that the 
only question in the case about which there was any real con- 
troversy was, whether notices of the several assessments 
were in fact mailed by the company to the proper address. 
The company, while it claimed to have proved that such no- 
tices were mailed, as a fact. also insisted that. upon a proper 
construction of the policy, and constitution, and by-laws re- 
ferred to therein, it was not bound to give any such notices 
of each assessment, or any notices at all, and also asked the 
court to direct a verdict in its favor,on the ground that there 
was no legal evidence to sustain the claim of the plaintiff. 
The court refused to charge as requested, and the company 
brings this writ of error. 


The assignments of error are very general. The first three 
are that the court should have directed a verdict for the com- 


pany. The fourth is that the court erred in making the rul- 


upon the real 


the l- 


part 


insurance 


against the 
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In Accident Co. vs. Crandall. 120 U. S.. 523. the court 
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l. Was the company required to give any notice to the 
insured about assessments, or must he find out for himself 
whether any have been made, and how much they are, and 
pay them within thirty days from the time they are made, or 


forfeit al] he has paid. 


The claim of the company is that Article 11, See. 5, of the 
constitution provides that “a failure to pay the assessment 
within thirty days from the first days of February, May, 
August, and November, or at such periods as may be named 
by the directors, shall work a forfeiture of membership in 


this association with all rights thereunder. 


lt is not necessary for us here to say more than that taking 
the policy and constitution together, for the reasons assigned 


| 


under the next point, such a construction is inadmissible. 

Il. Assuming that some notice of assessments must be 
given, was it a fair compliance with the provisions of the 
policy, to give notice that assessments would be made there- 
after on certain days, or had the insured a right to have 
notice whether assessments had actually been made, and how 
much they were, before he was bound to pay them % 

The company claims that by Article 11, Sections 5 and 6 of 
the constitution (Record, p. 70), which by reference is made 
a part of the policy, assessments are to be made on the first 
days of February, May, August, and November, or at such 
other periods as the board of directors may determine; that 
in July, 1885, the directors changed those dates to ‘the first 
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ent inconsistency between them, it is to be determined in 


favor of the insured. 


+) ry’ = +" ' ‘ ‘ss : ] * on i 
ade The result 0} such LL CcCoOnsiructiohnh SHOWS the wurter ap 


The insured is to pay each assessment within thirty days 
from the date of each notice. That is the time they are pay- 
able. Of Course they cannot be paid until alt they are made. 

Now. if the notice there re ferred to is the novice riven Dec. 
11, 1883, that the directors had decided that assessments 
should be made six times a year instead o! four, and that was 
the only notice of assessments that the company was bound 
to give, then Hamlin was bound to pay all assessments there- 
alter made within thirty days from the date of that notice, that 
is, that he must pay a// the assessments made on him during 


his whole life within thirty days from December 11, 1883! 
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This conduct of the company is a practical construction of 
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ell-settled law that the acts of parties to a contract 
{ evide nce ol its meaning’. and the construction 


ion it at the time it was made. 


ade since the 


tices of each assessment ms 


a 
By sending such no 
issuing of the policy, the company is estopped from claiming 
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a diiferent construction. hey substantialiv thereby said to 
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that the policy required 
o be sent. and it would be a fraud on him there- 


the insured 


assessment 1 


alter to claim a dillerent construction. 


The next « 


structed ft 


prima faere case by showing the policy, the death, and the 


ath 


proois of a 
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The defendant then undertook to show that on June “se 
T8844. an assessmer?n of sixteen dollars Wiis mad Ol} Hamlin, 
and that a notice of that assessment was sent by mail on that 
day, directed “ Mrs. Henry Hamlin, Norwich, Connecticut,” 


which was the proper address ol! the MSUreCa AS TL appeared on 
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the DOOKS OT the company. his was a pure question oT taet 
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was really the onty question of fact in thre Wwiroie Cast 
‘ ‘ 7 


* . + > ’ j ; 
L’non this question the defendant took the burden of proof. 
’ 
and might show if none ol two wavs.—e@! ner \ Some WITneSS 
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swearing that he made such a notice, and deposited it in 
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the post-oinice, or by shov in vyeneralilvy that it was he CuS- 


tom to send such notices to each p licyv-holder on that dav. 


It seems that the number of this policy, issued in 1883, 
was 15,044, and Mr. Potter testifies (p. 36, Record, folio 88) 
that August 1, L&84, some twelve or thirteen thousand no- 
tices were sent to members, of the assessment then made. 
It was reasonable to infer. therefore, that on June 2, L884, 
there were ten or twelve thousand notices of the asesssment 


of that day sent to members 


It was perfectly obvious, t!] . that no one person 


? 7 . : : , 
could have sworn. from his or her personal knowledge. and 


irom his or her OWl distinet rer ollection. th ita notice LO Mrs. af 


Hamlin was so addressed and mailed on that day. 
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was im iiled. 
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went into 


Soshe is obliged finally to confess that she paid no atten- 
tion at the time to the notice to Mrs. Hamlin, anv more than 
to ten thousand others made out that day, and only believes 
it Was put into the mail bag because she believed notices were 


sent to every one whose address was on the book. 


If she had frankly come forward at the beginning and sai 
what every one knew at once must be the fact. that amone 
many thousand notices she could not possibly remember as t 
any particular one, but that she believed, and had no doubt 
that the notice was sent, she would have made a much mere 
favorable effect upon the jury. As it was, the natural effect 
of her testimony would be to lead the jury to think that she 
was for some reason endeavoring to make a false impression 
on them, and to lead them to doubt whether reliance could 


be placed on what she said. 


The only other witness On this point Was Mr. George K. 


Potter. who pave a deposition On }). > | of Record. and also 


testified orally on p. 53, et s q. 
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On the re-direct examination on p. 32, folio 81, he was 
asked: “(). Was your attention called as to whether this 


particular notice was sent or not: \. No, sir.” And on 
the next page he was asked: **Q. So that you are unable to 
stare whether any clerical error was madeor not.” A. From 
my own personal knowledge, no. 

These were all the witnesses offered by the company to 
prove that any notice was sent to Hamlin of this assessment 
of June 2d. which was the only one in controversy, and it 


let ‘ 


it that question one of inference only, not of direct testi- 
mony. it was obvious that among such a vast mass of 
notices, all made up and sent in one day, it was very possible, 
not to say natural, that there might be an omission or error 
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in directing or mailing. 
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lt became merely « question probabilities for the jury, 
to be decided in view ol all the « Ircumstances connected with 
the case. 
To meet this claim of the POlnpany, the plaintiff below 
offered evidence of the assistant postmaster at Norwich to 
show that Mrs. Hamlin had a lock box in the post office there, 


in which all letters for her were placed ; that all letters which 
ha i *} request to returyu printed Upon them { 2S it Was claimed 


the notice claimed to have been mailed had). were always 


returned, and a record of them kept, and that no such letter 
was returned to the company in June, July, or August, 1834. 

Mrs. Hamlin then testified that she never received any 
such letter, and that only herself, her three children, and a 
Miss Fanning had access to the lock box in the post-office ; 
and the testimony) of the three children and of Miss Fanning 
was offered to the same effect 

All this evidence was objected to, principally on the ground 
that it was irrelevant, as it did not tend to prove that the 

letter was not mailed; but it was admitted by the court. 
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Substantialtiv the same question was presented by the no- 
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that there Was anV MIStaKe or Clerical erro!) is to the notce 
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he jury decided that the probabilities were in favor of the 
course of business of the post-office, and if the evidence of 


the plaintiff below was admissibl | relevant at all. this 


That if Was both rere \ ntand aad ssible there can he no 
doubt whatever. Nothing is better settied than that there is 


a presumption of fact that letters mailed reach their address. 
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‘The policy itself ( Reeord. p. 21 Re provides 


proot of mailing the same according to the usual course of 


business of the association shall constitute and be deemed and 


held sufficient proof of compliance herewith on the part of 
said association. 

By the policy itself, therefore, the fact that a notice was 
mailed according to the usual COUTSC of business of the com. 


pany, becomes the issue for the jury to pass up 


It was claimed in the court below. that this clause meant 
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UNITED STATES EX REL. 8S. C. BOYNTON VS. J. G. BLAINE, SEC’Y, &e. 1 


In the Supreme Court of the District of Columbia. 
Petition & Affidavit for Mandamus. Filed Nov. 25, 1889 


Tne Unirep States ex Relatione SYLVANUs C. ) 


BOYNTON, Petitioner lar. anier 
| No. 30137, Law. 
JAMES G. BLAINE, Secretary of State | 


To the hon. the justices of the suprenie court of the District of 

Colum bia 

Sylvanus C. Boynton, of the city, county, and State of New York, 
a citizen of the United States, respectfully petitions and informs the 
court as follows: 

First. That on the 4th day of July, A..D. 1868, a treaty was duly 
concluded and made between the United States and the Republic of 
Mexico, whereby it was agreed that all claims of citizens of either 
country upon thie gvovernment of the other theretofore arisen and 
then remaining unsettled should be referred for final adjudication 
to an international tribunal of arbitration, to consist of two com- 


missioners, and in case of their disagreement on any claim to an 
umpire. 


— 


Second. That the said treaty of July 4th, 1868, contained, 

ys among other provisions, the following clause: 
he President of the United States and the President of 
the Mexican Republic hereby solemnly and sincerely engage to con- 
sider the decision of the commissioners coujointly or of the umpire, 
as the case may be, as absolutely final and conclusive Upon each 
claim decided by them or him, and to give full effect to such decis- 
lions without any objection, evasion, or delay whatsoever : 


The high contracting parties agree to consider the proceedings of the 


7 


commissioners as a full, perfect, and final settlement of every claim 
upon either government arising out of any transaction of a date 
prior to the exchange of ratifications of this convention, and further 
engage that every such claim, whether or not the same may have 
been presented to the notice of or made, preferred, or laid before the 
sald commission, shall, from and after the proceedings of the said 
commission, be considered and treated as finally settled, barred, and 
henceforth inadmissable.” 

Third. That it was stipulated in the treaty aforesaid that if 
the aggregate of all the claims allowed on the one side should 
exceed the aggregate of all the claims allowed on the other 
side the balance should be paid by the government against whom 
it so resulted in equal annual instalments until the whole balance 
had been paid, and the government so receiving such balance un- 
dertook to make distribution and payment pro rata to the claimants 
in whose favor awards had been made; that the aggregate of the 
findings and awards made and reported to the State Department 
against Mexico aud in favor of citizens of the United States largely 
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exceeded the aggregate of the findings and awards made and reported 

against the United States and in favor of citizens of Mexico. 
Fourth. That the total amount of the awards rendered by the 


r iStates was S4.125.622 


comupission in favor of citizens of the United 
The total amount of the awards in favor of citizens of Mexico was 


$150,498.41, thus leaving a balance to be paid over by Mexico to 


the United States, according to the stipulation in the treaty, of 
$3,975,123.70. Of this sum $315,531.78 was payable in United 
States currency, $416,065.31 in United States g ld, and 85,245,526.61 

in Mexican wold, and the total amount of the balance due 
| from Mexico was payable in annual instalments of $500,000 

each, composed proportionately of the said several curren- 
cies. Subsequently, in order to avoid the inconvenience of recelv- 
ing Mexican gold or fluctuating values of its equivalent, a 
protocol was signed at the Departm nt of State by the S e | of 
State and a special agent of Mi X1CO Ol) the Slst of J Lua PV, IS7S, 


whereby it was determined and agreed that the Mexican dollar 


should be taken as equivalent to $0.983,959 United States gold, and 
that the awards payable in Mexican gold should be paid at this 
rate in United States gold. At this rate the.value of the awards 


ol 

payable in Mexican gold, as above stated, was $3,193,400.25, and 
this, added to the sums above stated as originally pavablein United 
States currency and United States gold, made the total amount pav- 
able by Mexico in United States gold and currency 85,922,997.45. 
Deducting from this sum an amount overpaid by M 

of the CXPenses of the commission, the amount actu uiy payva- 
5 ble by herin United States curreney and gold was $3,865,498.42. 

No reservation was made in the said protocol whereby Mexico 
could claim that any of the awards were not to be governed bY the 
finality clause in the treaty of July 4, 1868, but the amount in each 
Case payable bY Mexico was by the effect of the suid pr tocol reduced 
into United States gold and currency, including in the computation 
all the awards made in favor of the citizens of United States, in 
order to make it certain in what money Mexico was to pay and the 
State Department was to receive the stipulated payments. | 

Fifth. That since the signing of the protoe it aforesaid and down 

to and including the instalment due January 31, 1889, Mexico has 
paid into the Department of State $3,790,359.66. There remains 
due in 1890 a final instalment of $74,138.76. Of the total amount 
received from Mexico down to and including the last instalment 

paid there remains undistributed in the State Department 
6 a balance of $586,267.15. paid by Mexico on the awards In 

favor of Benjamin Weil and La Abra Silver Mining Com- 
pany, and of this amount the sum of $416,145.40 is the amount 
originally distributable to Benjamin Weil, his representatives or as- 
signs,on his award hereinafter particularly mentioned. ‘To this 
last-mentioned amount there should be added a proportionate part of 
the last instalment paid by Mexico on account of the said two 
awards. 

Sixth. That the commissioners appointed under the treaty of July 

4, 1868, met in the city of Washington and were engaged in the 


~ 


* 
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countries of the government of the other for several years; and 
imong the claims presented by the Government of the United States 
on behalf of citizens of the United States was one preferred by Ben- 
jamin Weil, a citizen of the United States, for an unjust and unlaw- 
ful seizure and appropriation of personal property of the said 
fi Weil by thi government of Mexico or some of her authori- 
ties. On this claim the commissioners failed to agree, and 
according to the pr visions of the treaty 1t was referred to the um- 
pire to make the final and conclusive adjudication thereon. 
Seventh. That a great amount of evidence in support of and 
inst the claim of the said Weil, such as the treaty aforesaid 
lowed and called for, was taken and submitted to the commissioners 
and ou their disagreement was referred to the umpire, who heard 


hearing and adjudication of claims of citizens of each of the two 


-_ 


i | i ] 3 | , ” , ’ - ’ . " ] a | ' , ’ 
titi | LCC! | “| ii we Pek (pil Lie prool sip Ss ibmitt ‘ |: cLtiel ‘ ic ‘ bil ithi Was 
In hearing and adjudication before the sal COMMISSION and the 

;, ' 
umpire for the space of about SIX Vears, prosecuted DY counsel tor 
the United States, representing the interests of the ec limant, and 
] : * ’ . ‘ : 9 ‘* } ( . -- . ' ' ] : " : 
defended against by counsel for Mexico; and one of the Issues in- 

; = * ow —_— 
volved in the hearing and passed Upot Hnally by thi Umpire Was 


whether the said Benjamin Weil had in his own right a lawful and 
honest title to the personal property for the uulawful and 
8 unjust seizure and appropriation of which he claimed dam- 
and ot Gr damages he was entitled to recover, on 
which issues Mexico was fully heard by counsel 
Kighth. That on the first of October, 1875, the umpire, the Rt. 
Hou. Sir Edward Thornton, then British minister to the United 
States, on the proofs submitted to him according to the provisions 


ean award In favor of the said Benja- 


amin Well for the total sum of S8487.S10.68, in which sum Was In- 


] } i ‘ : . " 4 os ] - act rey ye ‘ > 
Ciuded interest lor a certain period; and the sald aw ird, togwether 


with ali the other findings and proceedings Of the coInmission, Was 
duiyv reported to and filed in the State Department, and thereupon 


the said award became final and conclusive under the clause of the 
treatv hereinbefore recited. 

Ninth. That on the fifth day of November, 1875, one month and 
four davs after the award in favor of Benjamin Weil was made by 
the umpire as aforesaid, an instrument in writing was executed under 
ieir hands and seals by all persons then having an interest 
J in or title to the said award, and by your petit oner, Sylvanus 

(. Boynton, under his band and seal, which instrument was 
soon after its execution filed in the State Department and is now 
remaining there; and in and by the said instrument there was duly 
assigned to this petitioner the sum of fifty-nine thousand five hun- 
dred and sixty-one dollars, part of the award made in favor of the 
said Benjamin Weil, and it was stipulated and agreed that this pe- 
titioner should have, and there was accorded to him, a lien on the 
said award to the amount aforesaid. 

Tenth. That, acting on and in due execution of the treaty afore- 
said, and recognizing the rights of this petitioner under the above- 
mentioned instrument and his lien upon the said award, the Secre- 
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tary of State distributed and paid to him on the 16th day August, 
1880, the sum of $17,715.26, and on the 8th day of March, 1881, the 


further sum of $4,512.10, amounting together — the sum of $22,227.56, 
which two sums were distributed and paid to this petitioner 
10 out of the moneys remaining in the State Department and 


applicable under the provisions of the treaty to the aforesaid 
award made in favor of Benjamin Weil, leaving a balance due to 
your petitioner from the undistributed and unpaid instalments paid 
by Mexico on account of and to satisfy the said award of $37,353.64. 

Eleventh. That on the 13th of July, 1882, on a complaint made 
to the President of the United States by Mexico that the award so 
made in favor of Beniamin Weil was made on a false and fraudulent 
claim and on proofs which imposed on and misled the umpire by 
forged documents, perjury, and other false representations, the Presi- 
dent of the United States negotiated and signed a convention with 
the President of Mexico, containing among other provisions, the fol- 
lowing clauses: 

(After a preamble:) 

“The President of the United States, after considering the circum- 
stances of the ease, and in view of the statute hereinbefore made 
(June 18, 1878), being of opinion that the cases of Benjamin Weil 
and La Abra Silver Mining Company should each be reopened 
and retried, the President of the United States of America 
and the President of the United States — Mexico have re- 
solved to conclude a convention for that purpose. * ” The 
findings of the commission on said claims of Benjamin Weil and 
La Abra Silver Mining Company, numbered 447 & 489 on the 
American docket of the commission under the convention of July 4, 
he high contracting parties, are hereby set aside as 


ee 
eee ee 


1868, between the 
to instalments not paid by Mexico before January 31, 1882, and it 
is agreed that there may be a reopening 
the manner provided as to the remainder of said claims paid or yet 
remaining unpaid on the 3lst of January, LSSz. The re- 
hearing refers only to the instalment which was paid on the 3lst 
of January last and to those instalments which may be hereafter 
paid. Mexico charges that the said claims as presented before the 
commission were whol-y based upon fraud.” * 
Twelfth. That on the 26th day of July, IS82, the President of the 
United States, by special message, submitted the said conven- 
12 tion of July 13th, 1882, to the Senate of the United States for 
its constitutional assent and concurrence, together with the 
proofs adduced by Mexico which had led him, the President of the 
United States, to sign the convention aforesaid and by which Mexico 
claimed to show the fraudulent character of the said award. The 
said convention was under consideration in the Senate for nearly 
four vears, and was repeatedly taken up and debated in executive 
sessions from time to time, together with the proofs so submitted by 
the President of the United States, and the said convention was 
finally acted on by a vote of the Senate on the 21st day of April, 
1856. 
Thirteenth. That, while the said convention of July 13th, 1882, 
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was pending in the Senate for its constitutional assent and concur- 
rence as a co-ordinate branch of the treaty-making power of the 
United States, John J. Kev, an assignee of a portion of the award 
made in favor of the said Weil, instituted a proceeding in this hon- 
orable court to obtain a writ of mandamus to be issued to the Secre- 
tary of State and ordering him to pay to the said Key the 

13 amount of the distributive share of the moneys then lying in 
the State Department towhich he,the said Key, was entitled as 
assignee of the said Weil; and thereupon such proceedings were 
had in this honorable court that a peremptory mandamus, as prayed 
for by the said Key, after due hearing and argument for and against 
the prayer of the said Key’s petition, was issued and served on the 
Secretarv of State, and the Secretary of State appealed from the de- 
cision of this honorable court to the Supreme Court of the United 
States, and the said appeal was duly entered and heard in the said 
last-mentioned court, and the decision of the court was pronounced 
by Mr. Chief Justice Waite in an opinion delivered at the October 
term, in the year 1883 (to wit, on the 12th day of January, 1S54+4), 
reversing the decision of this honorable court and denying the 
mandamus, as will appear by reference to the case of Frelinghuysen, 
Secretary of State, vs. Kev, reported vol. 110, U.S. Reports, page 63. 
Fourteenth. That in and by the opinion of Mr. Chief Justice 
Waite it appears that the Supreme Court of the United States held, 
notwithstanding the finality clause of the treaty of July 4th, 1868, 
that it was competant fo the President of the United States 

i4 LO negotiate and sign the convention of Juiv 13th, 1882, with 
the President of Mexico and to submit the same to the Senate 

of the United States for its constitutional assent and concurrence, 


_ 


and that while the two governments were thus negotiating the court 
would not interfere by mandamus, and that while the said conven- 


tion was so pending the President of the Uniied States could with- 
hold payment from him, said Weil,or his representatives or assigns. 
Of this decision and determination of the Supreme Court of the 
United States, made before the final action of the Senate of the 
United States on the said convention of July 5th, 1SS2, the Senate 
of the United — had notice, and also had notice of all the crounds 
and reasoning on which the court had reached its conclusions, and 
after due consideration and full deliberation the Senate of the United 
States, by a final vote taken on the 21st day of April, 1586, refused 
to assent to and concur in the said convention of July 13th, 1882, 
less than two-thirds of the Senators present voting in favor thereof 
and a quorum of the Senators being present; thereupon it ap- 
15 peared and became certain, under article II, sec. 2, of the Con- 
stitution of the United States, that the Senate, a co-ordinate 
branch of the treaty-making power, held that there was no sufficient 
ground, reason, or cause for excepting the said award made in favor 
of the said Weil from the operation of the finality clause of the trealy 
of July 4th, 1868, or for repealing or rendering that clause inopera- 
tive as to the said award, and of this decision and conclusion of the 
Senate of the United States the President of the United States and 
the Secretary of State and the government of Mexico had notice. 
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notwithstanding the proceedings above men- 
} 


Fifteenth. That. 
f the Senate of the 


tioned, including the decision and cor ‘lusion of 
United States, on the complaint made by Mexico, that the claim of 
the said Weil was wholly based upon fraud, thereby refusing the 
eoncurrence of the Senate in the convention of July 13th, 1882, the 
Secretary of State of the United States. alth yuaeh repeat ily re- 


, ? ; . 
1] . ’ " he i 


’ ’ : ’ { 
quested, has neglected and reiused and still hnegiects aha PFeruses 


to make distribution and payment to the said Well | 
16 representatives or assigns of their distributive shares of the 
moneys now lying in the State Department and due to him 
Or them as aforesaid. and more espr cially, iis lhe . iInatt r’ stated, the 
secretary of State has CSPI ssly refused LO pay LO this pe titione r tie 
amount of the balance cla med by l os as above set forth. 
Sixteenth. That on the 20th day: vember, 1889, this petitioner, 
by his attorney herein, ae in died at the Department of State 


a demand on the Secretary of State to pay to this petitioner the sum 
of $37,333.64, due to this petitioner as aforesaid, by presenting to the 
said Secretary, the Hon. James G. Blaine, and by leaving with him 
au original letter, of which the following is a copy 


WASHINGTON, D. C., November 20th, 1889. 


To the Honorable James G. Blaine. Si cretary of State 


Sir: | hereby demand of you payment of the sum of thirty 
17 seven thousand three hundred and thirty-three dollars sixty- 
four cents ($37,535.64), part of the sum of fifty-nine thousand 
five hundred and sixty-one dollars (SO0.061.00) heretofore assioned 
to me by an Instrument in writing executed under seal by all par- 
ties having at the date thereof any interest in or title to the award 
made in favor of Benjamin Weil against the Republic of Mexico 
under the treaty of July 4, 1868, between the United States and 
Mexico, the said instrament and assignment being dated November 
Sth, 1875, and is on file in your Department 
The total SuitmMn assigned to meas aforesaid out of the whole amount 
of the said award was, as above stated, fifty-nine thousand five hun- 
dred and sixty-one dollars ($59,561.00); of thisamount I have here- 
tofore received from the Department the sum of twenty-two thousand 
two hundred and twenty-seven dollars thirty-six cents ($22,227.36), 
making the balance due to me and now remaining unpaid the sam 
of thirty-seven thousand three hundred and thirty-three dollars 
sixty-four cents ($37,533.64), as above claimed. 
18 This demand is made for payment out of moneys now lying 
in the State Department paid into the Department by Mexico 
to meet and satisfy the said award in favor of Benjamin Weil, and 
now retnaining undistributed and unpaid to the said Weil or his legal 
representatives or assigns, the said instrament of assignment having 
given mea lien on the said award to the extent of the sum so as- 
signed as aforesaid. 
I am, sir, very respectfully, your obedient servant, 
SYLVANUS C. BOYNTON, 
by his attorney, GEORGE TICHNER CU RT IS. 


JAMES G. BLAINE, SECRETARY, &c. 


~ 


' To which demand of this petitioner the Secretary of State made 
the following answer: 


DEPARTMENT OF STATE, 
W asHinaton, Nov. 20, 1889. 


. George Tichner Curtis, Esq., The Arlington, Washington, D.C. 
19 Sir: I have to acknowledge the receipt of your lett ter of the 


20th instant, In which, as attorney for Sylvanus ¢ J. Boynton, 
you demand the payment of the sum cf thirty-seven thousand three 


" “— . " . = . TS bee DD LD : } 
ae hundred and thirtv-three dollars SIXUV-i0ul cents (S35 / 000.04), wi- 
leged to be due to him out of moneys paid by the government of 
Mexico and lying undistri but ed in this Department on account of the 


award of the late Mexican claims commission in the case of Benja- 


: , . ] of 
In reply I have to inform you that for causes deemed lawful and 
sufficient | am unable to comply with your demand, 
| am, sir, vour obedient servant 


JAMES G. BLAINE. 


Seventeenth. And this petitioner avers, as matter of law, that the 
moneys so paid into the Department of State by Mexico to meet and 
satisfy the aforesaid award in favor of Benjamin Weil were paid by 
Mexico and received by the Department of State, not as noneys be- 

longing to the United States or in which the United States 

20) had or could have any proprietary interest or property, but 

. In trust to distribute and pay the same to the said Benjamin 
Weilor his legal representatives or assigns in satisfaction of his, the 

said Weil's, original claim against Mexico, as the same had been 

| | fi ) | | aforesaid under the 


fhereupon your petitioner prays this honorable court to Issue a 


4 7 ' ® ; ] | | " . ’ » : \ . 
hnocice ana ummons directed to thi Llon James Uy. Biaine, mecre- 
tary of State of the United States, directing him to appear and an- 
swer this petition at such time as this honorable court may think 


proper, an | also, after due hearing in the premises, to grant to this 
petitioner a peremptory writ of mandamus, commanding the said 
pecretary to distribute and pay to this complainant the sum of 
$37 3 3 54, which this petitioner is DY iW entitled LO recelve. 
SYLVANUS C. BOYNTON. 
GEO. TICHNER CURTIS, 


' ’ . ’ . ! } 
Allorne vy and oj Counsel j my tle Relator. 


Ciry. CouNTY, AND STATE OF NEW YORK 


2] On this twenty-second day of November, A. D. 1889, per- 

sonally ib pp ered, before me, a howry public in and for the 
said county, Sylvanus C. Boynton, to me personally known, and in 
my presence signed the foregoing petition and made oath that the 
matters and things therein stated as of his own knowledge and be- 
lief are true, and that in all other matters and things he believes 
the same to be true. | 


EK. D. PAXSON, 
| SEAL. | Notary Public (76), N. Y. 
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STATE OF New YORK, 
City and County of New York, | 


~ 88: 


I, Edward F. Reilly, clerk of the city and county of New York, 
and also clerk of the supreme court for the said city and county, the 
same being a court of record, do hereby certify that k. D. Paxson, whose 
name is subscribed to the certificate of the proof or acknowledg- 
ment of the annexed instrument and thereon written, was at the 

time of taking such proof or acknowledgment a notary pub- 
2? lic in and for the city and county of New York, dwelling in 
the said city, commissioned and sworn and duly authorized 
to take the same: and, further, that I am well acquainted with the 
handwriting of such notary, and verily believe that the signature 
to the said certificate of proof or acknowledgment Is genuine. 4 

In testimony whereof [ have hereunto set my hand and affixed 

the seal of the said court and county the 22d day of Nov., 1589. 


[sea.] EDWARD F. REILLY, Clerk. 


( ourt Proce ( dings. 


Proceedings before the supreme court of the District of Columbia, 
holding a circuit court and special term in and for said District, 
commencing the third Monday, it being the 21st day, of October, 


A. D. 1889. 


MonpDAY. Oeloln i 21. A. PD). ISS. 


By order of Martin V. Montgomery, justice, one of the 
23 justices of said supreme court, presiding, the court is opened 
by proclamation of the marshal, pursuant to rule of court. 


SATI RDAY, November - 23d. A. D. LSSY. 


Session resumed pursuant to adjournment, Justice Moutgomery 
presiding. 


On reading and filing the petition, duly verified, of the relator, 
and on hearing George Tichner Curtis, Esq., for said relator, it is 
ordered that said respondent do, on the third day of December next, 
at. the opening of court on that day, show cause to the supreme 
court of the District of Columbia, in general term, why the prayer of 
said petition shall not be granted and the order thus prayed for 
shall not be made: and it ts further ordered that a certified copy of 
this order and a copy of said petition be served on said respondent 
on or before the 26th instant. 


M. V. MONTGOMERY, Justice. 


JAMES G, BLAINE, SECRETARY, &C. 


24 Rule to Show Cause. Dated Nov. 23d, 1889. 


In the Supreme Court of the District of Columbia, Holding a Circuit 
Court. 
THe Unitep States ex Rel. S. C. Boynton ) 
a‘ | 
Us. | T > 9 les 
‘ ‘ > oy . 4 At Law. No. 30137. 
JAMES G. BratIne, Secretary of State of the | 
United States. 


See Oe 


On reading and filing the petition, duly verified, of the relator, 


and on hearing George Ticlhner Curtis, Esq., for said relator, it is 
ordered that said respondent do. On the third day of December next. 
at the opening of court on that day, show cause to the supreme 
4 court of the District of Columbia, in general term, why the prayer 
of said petitioner shall not be granted and the order therein prayed 

for shall not be made; and itis further ordered thata certified copy 
' of this order and a COpyV of said petition be served on said respond- 
: ent on or before the 26th instant. 


MV. MONTGOMERY, Justice. 


25 Marshal's Return. 


Served copy of the within order and also copy of the petition in 
this cause on James G. Blaine, Secretary of State of the United 
States, this 25th day of November, 1859 


D. M. RANSDELL, Marshal. 


Ord: ;j for Appearance tor DD fi ndant. Kiled Di c 4. LSSY. 


[In the Supreme Court of the District of Columbia, the 4th Day of 
Dec’r, 1889. 


U.S. ex Rel. BoyNTon 
Us. . At Law. No. 30137. 
BLAINE. } 


The clerk of said court will please enter my appearance for the 
respondent herein. 
WM. A. MAURY, 


Asst. Alt’y Gen’l & Counsel for Respond nt. 


26 Court Proce edings. 


MonpDaAY, Octob: 4 ith. LSSU. 


, 
' 


Proceedings before the supreme court of the District of Columbia, 
sitting in general term, being first Monday, October 7th, 1589. 


Present: Presiding Chief Justice Bingham and Justices. 
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WEDNESDAY, December 4, 1889. 

Session resumed pursuant to adjournment. 
Justices Haguer and James; chief justice absent, holding crimi- 
nal court. 

as “ * 

Tue Unitrep States ex Rel. BOYNTON 
Ne. -At Law. No. 30137. 

James G. BLAINE j 


On motion of William A. Maury, Esq., attorney for the respond- 
ent, it is by the court, this 4th day of December, A. D. 1889, 
27 ordered that the time limited for answering the rule to show 
cause heretofore issued herein be,and thesame hereby 1s, en- 
larged to the 17th instant. 
For the court: 
CHARLES P. JAMES, J. 


28 Answer of James Cy. Blaine to Rule to Show Cause Kiled Dee. 
17, 1589. 


In the Supreme Court of the District of Columbia, Sitting in Gen- 
eral ‘Term. 


THE UnitTep Staves ex Relatione SYLVANUS ) 


C. Boynton | 

Us. » At Law. No. 301937, 
JAMES G. BLAINE, Secretary of State of the | 
United States. 


The answer of James G. Blaine, Secretary of State of the United 
States, to the rule on him laid by this honorable court at the suit 
of the United States on the relation of Sylvanus C. Boynton to 
show cause why the writ of mandamus should not issue against 
him, the said James G. Blaine, Secretary of State, according to the 
prayer of the petition filed in the said court by the said Sylvanus 
C. Boynton. 


This respondent, saving and reserving to himself all benefit 

29 of exception to the jurisdiction of this honorable court in the 

premises, nevertheless, in answer to tle said relator’s petition 
answering, saith— 

That true it is that on July 4, 1868, a treaty was concluded be- 
tween the United States and the Republic of Mexico“ for the ad- 
justment of the claims of citizens of either country against the 
other.” 

That in obedience to the terms of the said treaty a commissioner 
was appointed by each of the high contracting parties to hear and 
determine the said claims, and that the commissioners so appointed 
agreed upon an umpire to be called to their assistance in case of 
disagreement between them. 

That among the claims brought before the said commissioners for 
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determination was a claim of Benjamin Weil against the Republic 
of Mexico. 
age the said commissioners being divided in opinion on the said 
alm, the said umpire was called in, and thereupon the sum of 
$187,810.68. in Mexiean gold, was awarded as the amount due by 
the Republic of Mexico on the said claim; the equivalent of 
30) which, in United States gold, according to an agreement sup- 
plemental to the said treaty between the United States and 
the Republic of Mexico, is $479,975.95, the payment of which amount 
in United States gold by the Republic of Mexico will be a full pay- 
ment of the award on the claim of the said Wi 
That the amount paid by the Republic of Mexico on account of 
thre awa rd Lt) favor of t he said Weil Is S416.14 ) Li). of which S ud 
amount the sum of $171,889.64, being the first five instalments paid 
by the Re publie of Mexieo. has been paid by the United States to 


the parties authorized to receive payment of the same. 
But this respondent, further answering, saith that the whole of 
the said amount of S4S7.SO01.68 in Mexican gold awarded on the 


claim of the said Weil, or the equivalent amount of $479,975.95 in 
’ } } } ) - } : . 
nited States gold, would not be distributabl to the parties claim- 


oy thes iward if wholly paid and demandable, for that the said 
amou s subject to the deduction of the ratable charge made 
ralHNSL Lhe t tea] amount of each of the awards LO defray the CX- 
penses of the said commission, and that the amount of said 

| charge on the sum awarded on the claim of the said Weil 
was $20,325.50, which being deducted from the said sum 


leaves the sum of $459,652.45, to which is to be added the sum of 


S70.96, being the ri itable amount of a sum appropri ited by ( OHgTess 
to mak: ip a deficiency caused by t he deduction of the whole amount 
of the awards against the United States from the whole amount of 
the awards against the Republic of Mexico, as required by article 
IV of the s Hd treaty and by certain complications a arising from that 


mode of settlement; and this respondent avers that the net amount 
of the sums pati and to be paid by j the it pul lic 2) thecna-r On the 
sald awal i will be S4. 99,7 25.41, at nd t that the net amount f the sums 
which have been ; lready pal by the te pu iblie of ~e on said 
award is the sum of $450,985.96, and that the net amount of what 
remains to be paid by the said government on the said award is 
S8.737.45: and this respondent saith that, ded ucting the amount of 
$171,889.64, paid as aforesaid by the Unit d States to parties author- 
ized to receive payment of the said sum, from the said net 
32 smount of $450,985.96, there remains now in the hands of 
the United States on account of said award the net sum of 

S279 .096.52 
And this respondent, further answering, saith that the amount 
paid to the said relator, Sylvanus C. Boynton, as assignee of part of 
the said award is $22,227.36, and that if the President of the United 
States, in whose control is the said undistributed balance, should 
determine that it is not inconsistent with the public interests to pay 
the same or so much thereof as would be ratably payable to the said 
Boynton there would be to be paid to the said Boynton the sum of 


- mw 
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$36,201.63 and not the sum of $37.333.64, as is erroneously averred 
in the said petition. But this respondent saith that the President 
of the United States has forbidden the payment of any part of the 
said net balance on the ground hereinafter stated, and that for that 
reason no scheme of distribution of the said net balance has been 
made; and this respondent saith that it would seem to be improvi- 
dent to state absolutely at this time what amount of the said 
net balance would be to be paid to the said Boynton in the 
event that the President of the United States should hereafter 
be of opinion that payment of a ratable part of the said net balance 
should be made to the said Boynton, as assignee of the said Weil. 
And this respondent, further answering, saith that he is advised that 
the right to demand payment of any part of the said money set up by 
the relator in the said petition is inconsistent with the legal relation 
of the Government of the United States to the money paid by the 
Republic of Mexico on account of the sum awarded on the claim of 
said Weil: that to enable the Government of the United States to 
make the said claim the subject of an international demand against 
the Republic of Mexico it was necessary that the said claim should 
pass entirely beyond the control of Benjamin Weil, the owner, and 
become subject to the control and authority of the United States 
and be held and treated as a claim of the United States against 
the Republic of Mexico, to be paid or satisfied in any manner that 
might be agreed on by the two governments or to be released 
o4 to the Republic of Mexico without satisfaction of any kind if 
it should be deemed best for the interests of the United 


=~ 
el 


States. 
And this respondent, further answering, saith, as a consequence 
of what Is averred next hereinbefore, that the money paid as afore- 
said by the Republic of Mexico in satisfaction of the awards of the 
said commission became. upon tlie receipt thereof by the United 
States, the money of the United States and not in any way subject 
to the demand or control of the original claimants ; that said eclaim- 
ants were not recognized by the said commission; that the only 
parties who appeared before the said commission were the govern- 
ments of the United States and the Republic of Mexico, and that 
each of said governments was represented by one person, in virtue 
of the following provision of article III of the said treaty, namelv: 
It shall be competent for each government to name one person to 
attend the commissioners as agent on its behalf, to present and sup- 
port claims on its behalf,and to answer claims made upon it, and to 
represent it generally in all matters connected with the investiga- 
tion and decision thereof. 
And this respondent saith that this language of the treatv shows 
that the high contracting parties regarded the claims urged by each 
government as the claims of such government. 
OO And this respondent, further answering, saith that he is 

advised that the allegation in the third paragraph of the peti- 
tion, which seems to imply that the United States is under some 
obligation imposed by the treaty “to make distribution and payment 
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pro rata to the claimants in whose favor awards had been made,” is 
not founded on any — of the said treaty. 

And this re sponde nt, further answering, saith that the United 
States is thus invested with the entire control of said claims to ena- 
ble it to discharge any international duty that may attach thereto 
or to any part t the reof, and t hat if the President of the United States 
has probable cause to think that good faith towards the Republie of 
Mexico and a proper regard for the honor of the United States re- 


qi ulre that any part of the money so paid by the Republic of Mex- 


! | 


ico should be withheld from distribution this respondent is advised 
that it is the duty of the eg nt to withho! ; payment of the same 
until a proper investigation can be ha : | this respondent, an- 

swering, saith that so itis that grave aheeeel and representa- 
36 tions impeaching the integrity of the evidence on which the 


award in the case of said Weil was made have been brought 
to the notice of the Government of the ‘United States In a way to 
command its earnest attention, and that 1t is the desire of the Presi- 
dent to have the said charges and representations Investigated so 
soon as the Congress shall have provided the means for doing SO. 

And this respondent; further answering, saith that during the 
first SeSSIO] of the iftieth ( ‘ongress—th: it is LO Say, Ol) June 20, 
188S8S—the Committee on Foreign Relations of the Senate reported 
1 bill to provide for the desired investigation by investing the su- 
pretne court of the Dustrict of Columbia wit! jurisdiction over the 
subject; and this responcent saith that w hile th sald charges and 
representa tions are pending the President of the United States hath 
Conc t ud d | that payment Oo} the Mon) ey now a aan by the relator 
should be withheld, and this respondent Is advised that the course 
thus taken by the President is in harmony with the wish of Con- 

eress as declared in section 5 of the act of June 18, 1878, 
od namely, that it shall be lawful for the President to withhold 

payment of the said award in the ease of Benjamin Weil 
until such case shall be retried and decided “in such manner as the 
governments of the United States and Mexico may agree or until 
(Congress shall otherw Ise direct.” 

And this respondent, further answering, saith that heis advised 
that there is no sufficient foundation for the Inference drawn by the 
relator in paragraph 15 of the petition, namely, that the rejection 
by the Senate of the convention negotiat | by the United States 
and Mexico for the PUPpPoOse of reo pr ning thr awards in the cases of 
Benjamin Weil and the La Abra Silver Mining Company involved 
the ju loment of the Senate that the charges and representations 
touching the sald awards were uUnsUupport | in faet, and, further- 
more, that he is advised that there is ground for supposing that the 
refusal of the Senate to ratify the said convention was the result of 
a desire that the proposed investigation into the said charges and 
representations should be made by a tribunal deriving jurisdiction 

over the subject from a law of the United States, and this 
38 respondent saith that this supposed desire would seem to have 

taken the form of the bill reported as aforesaid by the Senate 
Committee on Foreign Relations. | 
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And this respondent, further answering, saith that he is advised 
that there is nothing in the case of Frelinghuysen v. Key, referred 
to by the relator, that is in any way inconsistent with the position 
taken by the President of the United States with reference to the 
money claimed by the relator, and that the said case supports the 
said position. 

And this respondent, further answering, saith that It is not true 
as stated by the relator, that this respondent holds the money 
awarded on the claim of said Weil impressed with a trust for the 
parties claiming to be entitled to the same, for that he holds the said 
money as the agent of the President of the United States, whose con- 
trol over the same is complete and who can at any time withdraw 
the said money from the control of this respondent ; wherefore this 

respondent saith, with great respect, that to hold him account- 
oo able asa trustee or to place him under the stress of a man- 

damus touching the money held by him precariously as afore- 
said might be to subject this respondent to a liability for the money 
which he could only satisfy out of his own private estate. 

And, furthermore, this respondent saith that it would cause an 
embarrassing conflict of duty to hold him aceountable to private 
parties for a fund which, if the charges and representations afore- 
said should be established, it might be the duty of the United States 
to return tothe Republic of Mexico, for in the language of the Chief 
Justice in the said case of Frelinghuysen v. Key— 

The United States, when they assumed the responsibility of pre- 
senting the claims of their citizens to Mexico for payment, entered 
into no contract obligations with the claimants to assume their 
frauds and to collect on their account all that, by their imposition 
of false testimony, might be given in the awards of the commission. 
As between the United States and the claimants, the honesty of the 
claims is always open to inquiry for the purposes of fair dealing with 
the government against which, through the United States, a claim 
has been made. 

And now this respondent, in the hght of the matters and things 
hereinbefore averred and set forth, doth, by way of plea to the whole 
of the relator’s petition, say that the same doth relate to a matter 

which falls exclusively within the powers and competency 
40) of the President of the United States and this respondent as 

subordinate to him and subject to his direction and control, 
and which doth in nowise fall within the jurisdiction and compe- 
tency of the judicial department of the Government of the United 
States, and that it would involve an interference of the said judicial 
department with a matter which is exclusively committed by the 
Constitution to its co-ordinate, the executive department, for this 
honorable court to take cognizance of the matter of the relator’s 
petition. 

And now this respondent, having fully answered the said petition, 
prays to be hence dismissed with his proper costs in this behalf 
most wrongfully sustained. JAMES G. BLAINE, 

Pel, crelary of State of the United States. 
WM. A. MAURY, 
Assistant Attorney General and of Counsel, etc. 


*~ 
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STATE OF NEw YORK, .. 
* . . a 
Countu of New York, j 


Be 


Personally appeared before me, the undersigned, a notary public 
in and for the State and county aforesaid, James G. Blaine, 

4] Secretary of State of the Unitea States, and made oath in due 
f law that the matters and things in the aforegoing 


_— 


lorm 
petition are true in so far as stated on his own knowledge, and that 
he believes them to be true in so far as stated on the information of 
others 
Given under my hand and seal this 16th day of December, in the 


‘ 
} 


year of our Lord one thousand eight hundred and eighty-nine. 


[ SEAL. ] WM. H. CARR, 
Notary Public, 19, County of New York. 


Words “to be true” inserted before the oath was administered. 


W. H. C. 


(Indorsed :) Supreme court’ of the District of Columbia, sitting in 
eneral term. ‘The United States ex re/. S. C. Boynton vs. James G. 
laine, Secretary of State. At law. No. 30137. Answer of James 
G. Blaine to the rule to show cause. The clerk will please file this. 
Wm. A. Maury, Assistant Attorney General and counsel, ete. Filed 
December 17, 1889. i. J. Meigs, clerk 


4» ( out Proceedinas 


MONDAY. January 6th, LS9OO. 


c 


Proceeding- before the supreme court ol the District of Colum- 
bia, sitting in general term, being first Monday, January 6th, 


‘ * 
Tuurspay, March 13th, 1890. 
Session resumed pursuant LO adjournm< Lit. 
Present, presiding: Justices Hagner, Cox, and James. 


' * 


UNITED STATES ex Rel. SytVANus C. BOYNTON 
Us. -At Law. No.30137. 
Secretary of State, JaMEs G. BLAINE } 


bo This cause came on to be heard and was argued by counsel 
and considered by the court. It is thereupon this 13th day 
of March, 1590, by the court adjudged and ordered that the appli- 
cation for a writ of mandamus is refused, and tie petition be, and 
the same is, dismissed. 
by the court: 


A. B. HAGNER. 


16 THE UNITED STATES EX REL. SYLVANUS C. BOYNTON VS. 


Order Allowing Writ of Error to the Supre me Court of the U. S. A 
Fixing Penalty of Bond. Filed April dth, 1890. 


UniITepD Sratves ex Rel. Sytvanus C. Boyy TON } 
vs. -AtLaw. No.30137. 
JAMES G. BLAINE. secretary of State. 


This case was argued by counsel and submitted to the court, and 
on the 13th day — March, 1890, by order of the court, the writ of 
mandamus was refused and the petition of the relator dismissed, 

and now comes the relator and prays for a writ of error to the 
44 Supreme Court of the United States, which 1s allowed, and 

the penalty of the bond of the relator is fixed at one hundred 
dollars. 

By the court: 


A. Bb. HAGNER. 


Bond. Filed April i LSOU. 


In the Supreme Court of the District of Columbia, the Fifth Day of 
April, 1890. 

U.S. ex Rel. S. C. BOYNTON | , 

: [In Error. 

Us. 7 “> on” 

No. S013 7. 


JAMES G. BLAINE, Sec’y of State of the United States. J 


Know all men by these presents that we, Sylvanus C. Boynton 
and Samuel C. Pomeroy, are bound unto the above-named James 
G. Blaine in the sum of ($100) one hundred dollars, to be paid to 
the said James G. Blaine, his executors or administrators; to which 
payment, well and truly to be made, we bind ourselves and each of 
us, jointly and severally, and our and each of our heirs, executors, 

and administrators, firmly by these presents. 
45 Sealed with our seals and dated this Sth day of April, 
LSYO. 

Whereas the above-named Sylvanus C. Boynton, relator, has 
prosecuted a writ of error to the Supreme Court of the United States 
to reverse the decision and judgment rendered in the above suit by 
the said supreme court of the District of Columbia: 

Now, therefore, the condition of this obligation is that if the above- 
named Sylvanus C. Boynton shall prosecute his said writ of error 
to effect and answer all damages and costs if he shall fail to make 
good his plea, then this obligation shall be void; otherwise the same 
shall be and remain in full force and virtue. 

SYLVANUS C. BOYNTON, 
By GEO. TICHNER CURTIS,  [seat.] 
His Attorney. 
SAMUEL C. POMEROY. | SEAL. | 
Sealed and delivered in presence of— 
EDW. A. BOWERS. 
Sas Os 
Approved April 7th, 1890. 
By the court: A. Bb. HAGNER. 
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46 Writ of Error to the Supreme Court of the United States. 
Unirep STatTes oF AMERICA, 88. 


The President of the United States to the chief justice and justices 
of the supreme court of the District of Columbia, Greeting: 


Because int peapligic seas proceedings isalso in the rendition 
of a judgome ni A ple a which isin the said court, before you, between 
The United States ex relatione Svivanus C. Bovnton vs. James G. 
Blaine, Secretary of State, being No. 30137 at law, a manifest error 
hath happ ned, to the great damage of the said relator, as by his 


complaint appears, and it being fit that the error, if any hath hap- 
pened, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, therefore vou are hereby com- 
manded,if judgment be therein given, under your seal, distinetly and 


| haa dasued aad maneneiinns choenda ana 
concerning the same, to the Supreme Court of the United states, 
together with this writ, so that you have the same at Washington on 
the second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid being 


. P ’ F } S : ‘ . 7 _ oe eof . 

inspected. the said Supreme Court may cause further to he done 

therein to correct that error what of right and according to the 
? : 7 ’ 

law and custom of the United States should lon 


Justice of the 
United States, this 7th day of April, in the year of our Lord 15890, 
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’ | 
® j ? 1 | ' 4 j ‘4 * ; . : . . 
and of the Independence of the United States the one hundred and 
fourteenth: 
Saal Sur r t of the Dist taf é 
y ’ . : . my ; 
hk J VMELGS. Clerk. 
17 Citation to the Supreme Court oJ rited States 


‘| he Unite d states of America LO Jami 3 4, BI ne, Secretary ol State 


' , ed to be and appear at a Su- 
preme Court of the United States, to be hoiden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
nN the ele rk’s othee of “e “wag eour't of th District of © olut nbia 
wherein ‘The United States ex re/ Svivanus C. B vant on 1s pla in tiff 
and you are defendant, noe cause, If an) there be, why the judg- 
ment in the said writ of error mentioned should not be corrected 
so that Spt edy justice be done the parties in that behalf 

shea ge Kdward F. Bingham, chief justice of the said supreme 
court ¢ . District of Columbia, in the year of our Lord one thou- 
ce yr ry Boone nt ar 
E. F. BINGHAM, 
Chief Justice. 


d—1149 
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Service accepted on this 7th day of April, in the year of our Lord 
one thousand eight hundred and ninety. 
WM. A. MAURY, 
Att'y for Respondent. 


48 AUTHENTICATION OF RECORD. 
OClerk’s Certificate. 
Clerk’s office, supreme court of the District of Columbia. 


[, Return J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on 
file and of record in said office, and that said originals together 
constitute the record of the proceedings of said court in this cause. 

Witness my hand and the seal of said court this 8th day of April, 
1890. 

[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
Assistant Clerk. 


Justice’s Certificate. 


I, E. F. Bingham, chief justice of said court, do certifv the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in due 
form. 

Witness my hand and seal this 8th day of April, 1890. 

KE. F. BINGHAM, [sEAt.] 
Chief Justice. 


Clerk's Certificate to Justice’s Ojficial Character. 


[, Return J. Meigs, clerk of said court, hereby certify that E. F. 
Binghain, whose genuine signature is subscribed to the foregoing 
certificate, was at the time of signing and attesting the same chief 
justice of said court, duly commissioned and qualified. 

Witness my hand and the seal of said court this 8th day of Meigs, 
1890. 


[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
Assistant Clerk. 


[ Endorsed:] Authentication of record. 
Endorsed on cover: District of Columbia supreme court. No. 


1149. The United States ex rel. Sylvanus C. Boynton, plaintiff in 
error, vs. James G. Blaine, Secretary of State. Filed April 8, 1890. 
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THE UNITED STATES Ex Renation: 
' 
Syivanus ©. Boyytoxn. PLAINTIFF IN | 
MRROR, | 
| Vo. 1.149. 
JAMES G. BLAINE. Secretary or Srat | 
oF THE UNITED STATES. | 
: 
: 
Wye of hvrod ho the Supre me Court of the District OF 
Colrmanbia. 
DrigF FoR PLAINTIFF IN ERROR. 
) This was a proceeding before the court below for a man- 
q damus for purposes hereinafter more fully set forth. On 
the answer of the defendant being filed, argument and sub- 
) mission, the court refused the writ and dismissed the peti- 


tion, and to this judgment the plaintiff sued out a writ of 
error. 
The pleadings will be sufticiently stated in this brief. 
The following are the facts of the case: 


Boynton, the relator, petitioned the court below for a 


—= ST 
nS RD 


a eens 


writ of mandamus, to be directed to the Secretary of State, 
requiring him to pay to the relator a specific sum of money, 
lying in the department, to which the relator showed title 
by his petition. His title was not denied DD the Secretary, 
but the Secretary s answer set forth that the President of 
the United States had forbidden him to make the payment. 
The court below, after hearing the parties, refused the man 
damus, but filed no opinion. 

Boynton, the relator, became assignee of a certain part of 
an award made in favor of Benjamin Weil, a citizen of the 
United States, against Mexico, by a mixed commission con 
stituted under the treaty of July 4, 1868, between Mexico 
and the United States. Boynton became such assiznce for 
a valuable consideration, before any charge had been made 
by Mexico that Weil’s award was obtained by fraud and 
false testimony. The treaty contained a clause making the 
awards of the commissioners or the umpire final and con 
clusive: a clause which has been inserted in at least fifteen 
treaties between the United States and foreign nations 
through a period of more than ninety years. 

The treaty was executed by the appointment of two com 
missioners and an umpire, by whom a great number of 
claims of citizens of the two countries on the government 
of the other were finally adjudicated, including one in favor 
of Weil. The awards were duly reported to and filed in 
the State Department, and thereupon, under the provisions 
of the treaty, Mexico began to pay into the Department the 
annual instalments of money due on the awards against 
her. These moneys, as they were paid in, were regularly 
distributed and paid by the Secretary of State to the parties 
owning the awards, including Weil and his assignees, until 
the year ISS2. Since then payment and distribution have 
been refused to Weil and his assignees, on the ground that 
Mexico charges that his award was obtained by fraud and 


false testimony. 


On the 13th of July, 1882, a convention between the 


United States and Mexico was negotiated and signed by the 


President of the U nited 


States and the President of Mex- 


ico, and was subsequently submitted to the Senate of the 


l'nited States for its consideration and approval, 


[t was 


pending in the Senate for nearly four years, and was finally 
rejected on the 22d of April, ISS6. 


The following are the material clanses in the original 


Treaty and the proposed new Treaty printed in parallel 


columns: 


Treaty or Jury 4, 1868, BETWEEN 


5 


rHe Unrrep STATES AND MEXICco. 


The United 
States and the President of the Mext- 


President of the 


can Republic hereby solemnly and 
consider the 


sincerely engage to 
decision of the commissioners con- 
jointly, or of the umpire, as the 
case as be, ‘is ahsoliute ly final and 
conclusive upon each claim decided 
by them or him, and lo give full 
eflect fo such decisions. without (Lit 
vr de lay whatso- 


objection, evasion, 


ever. * * * The High Contract- 
ing Parties agree to consider the 
proceedings of the Commissioners 
as a full, perfect, and final settle- 
ment of every claim npon either 
government, arising out of any 
transaction of a date prior to the 
exchange of ratifications of this 


convention; and further engage 
that every such claim, whether or 
not the same may have been pre- 
sented to the 


notice of, or made, 


preferred, or laid before the said 
commission, shall, from and after 
thie proceedings of the said commtis- 


sion. be considered and treated as 


JuLty 13, 1882, BE- 
['nrrep STATES AND 


CONVENTION O] 
rwEEN THI! 


MEXICO, AS SUBMITTED TO THE 
SENATE. 

After a Preamble. } 

The President of the United 


States, after considering the cir- 
cumstances of the case, and in view 
of the statute 
June 18, 1878), 
that the 
and La Abra Silver Mining Com- 


hereinbefore made 
being of opinion 
cases of Benjamin Weil 
nany should each be reopened and 
retried, the President of the United 
States of America and the President 
of the States of Mexico 


have resolved to conclude a conven- 


i nited 


tion for that purpose. it ae, 
The findings of the commission on 
said claims of Benjamin Weil and 
La Abra Silver Mining Company, 
and 489 on the 
American docket of the commission 
July 4, 


IS68, between the high contract- 


numbered 447 


under the convention of 


ing parties, are hereby set aside as to 
instalments not paid by Mexico be- 
fore January $1, 1882, and it is 
agreed that there many be a reopen- 


ing of each of these cases in the 


EE ee 
cenit. a. =o aM See 
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Oy 


finally settled, barred, and henceforth manner provided, as to the remain 
inadmissible der of said claims paid or yet re 
maining unpaid on the $list of Janu- 
ary.1881. * * * The rehearing 
refers only to the instalment which 
was paid on the $list of January 
last, and to those instalments which 
may be hereafter paid. Mexico 
charaes that the said claims, as pre- 
sented hefore the commission, were 


hoi / based “pon fraud. 


The manifest in ompatibility between the original Treaty 
and the proposed new Treaty could be reconciled in only 
one mode. That mode was pointed out by this Court in the 
following manner: 

W hile the proposed new treaty Was pending in the Sen- 
ate, the case of Frelinghuysen, Secretary of State, vs. Key 
was argued and decided in this Court. Key was assignece 
of a part of the Weil award; and he had obtained a de 
cision of the Supreme Court of the District of Columbia 
ordering a mandamus to issue to the Secretary requiring 
him to pay Lo Key his distributive share of the Mone then 
lying in the hands of the Secretary. This decision was 


brought up here by writ of error. This Court, after argu- 
ment, held that it was competent to the President and the 
Senate to make the proposed new treaty with Mexico, not- 
Withstanding the finality clause in the treaty of July 4, 
LSOS: and that while such new treaty As pr nding an the 
Senate this Court would not grant a mandamus. (Freling- 
huysen ?. hey, 110 U.S.. p. 63.) After this decision had 
been for some time made and promulgated, the Senate on 
the 22d of April, 1856, rejected the proposed new treaty. 
The present case is, in truth, a supplement to the case of 
Frelinghuysen v. Key. The facts are the same, but the 


situation is different since the Senate rejected the proposed 


new treaty. The opinion of the Court in Frelinghuysen ». 
Key was delivered by the late Mr: Chief-J ustice Waite. The 
Court alone Cathh NOW determine the precise point of the decis- 
ion, and discriminate it from the dicta which are scattered 
through the opinion. Until this is done, the Executive De 
partment, the present relator, and all other parties interested 
in the awards in question, cannct know how to aet. 

The proposition to be established for the relator is: That 
it was a ministerial act alone which the relator asked the 
Secretary or State to perform, and that as the Secretary 
refused to pel fori if, “a mandamus aw the uppropriats 


, 
PeMiett i. 


The award made by the international tribunal was, upon 
the settled principles of international law, final and conelu- 
sive npon all questions involved in the merits of Weil’s 
claim against Mexico. His claim was for the value of cer- 
tain personal property unlawfully and unjustly seized and 
appropriated by Mexico, or some of her authorities, and his 
title to the property, and the damaves which he was entitled 
to recover, were litigated for six years before the mixed 
commission, and were finally decided by the umpire by 
whom the award was made after. the commissioners had 
disagreed upon his claim. 

The judgments and decisions of courts of exclusive and 
final jurisdiction are not re-examinable elsewhere, when the 


; 


LD isdiction has not been exceeded. The party avalnst whom 


— 


the judgment of such a court has been rendered is estopped 
from setting up fraud in its procurement, unless the charge 
of frand extends to and involves the court itself, which in 
this case has never been pretended. 

Upon the doctrine generally of arbitration, whether by 


individuals or nations, the law is thus stated: 


+ 


tr 


“ No contract can be more binding than the mutual con- 
tract of two disputants, that the question between them 
shall be referred to an impartial arbitrator and that his de- 
cision shall be final ; and it is clear that, supposing the de- 
cision to be honestly given to the best of the arbitrator's 
judgment, the party to whom it is adverse cannot conscien- 
tiously resist it, although it proves to be mistaken. Muni 
cipal law, in its simplest form. is in fact nothing but the 
establishment, in a community of human beings, of a per 
manent system of arbitration; and the basis of all law is 


— 


therefore the express or implied consent of a certain number 
of persons to refer all their disputes toa certain arbitrator.” 
(Ph illipps SuUrisp., SEC. L160.) 


For the general doctrine, as applied in numerous instances, 
see 2 Int'l Law Digest (Wharton), see. 221; 3 /4., sec. 316. 

The most eminent text-writers on international law aftirm 
that the principles which govern the decisions of other courts 
of exclusive and final jurisdiction also govern those of in- 
ternational courts. 


Vattel observes: 


“ If, then, their sentence be confined within these bounds 
[the question submitted] the disputants must acquiesce in it. 
They cannot say that it is manifestly unjust, since it is pro- 
nounced on a question which they have themselves rendered 
doubtful by the discordance of their claims, and which has 
been referred, as such, to the decision of the arbitrators. 
Before they can proceed to evade such a sentence they 
should prove by incontestable facts that it was the offspring 
of corruption or flagrant partiality.” 

Page 277,6th American Edition. 


Professor Twiss Says: 


“ When nations have agreed to refer any question in dis- 
pute between them to arbitrators, their good faith is pledged 
to abide by the decision of the arbitrators, unless the de- 
cision should involve clear departure from the terms of the 


- 


reference, or should be in contlict with the rules of justice, 
and therefore incapable of being the subject of a valid in 
ternational compact, or should be the manifest result of 
fraud and collusion with one of the partic mre 

Vol. Ze pp. i and 8. 

Our own text-writer, Halleck, expresses the same rule in 
the following terms: 

“If the contending parties have agreed to abide by the 
decision of the referees, the are bound to do SU, except In 
cases where the award is obtained by collusion, or is not con 
fined within the rerms of the submission.” 


Chap. 13. p. Zvze BCC. O. 


bv collusion is meant collusion with the referees. 
Secretary Seward, in a note addressed to the Government 


of Venezuela on the 3d of Mareh. 1869. said: 


“International tribunals for the adjudication of private 
claims are created by governments in no expectation that 
they are to escape that possible admixture of error which is 
inseparable from all human institutions. They are resorted: 
to because the governments concerned have either actually 
experienced or have been forced to anticipate the impracti- 
cability of their coming to an agreement upon the merits of 
such claims and upon the methods of investigating them. 
However imperfect the experiment may prove, it is adopted 
in view of the dread alternative in comparison with which a 
practical failure to accomplish exact justice falls into insig- 
nificance. First among the great powers to introduce this 
beneficent mode of achieving the peaceful termnination of 
international controversies, it is not for the United States to 
do or suffer aught that can impair its efficiency. The delib 
erations and judgments of a Commissioner would be fruit- 
less if they only started questions for renewed discussion. 
They must be final or they must be nothing.” (See Ex. 


= 


Doc. 66, 44th Cong., 1st session. See also H. R. Doe. 787, 


‘ 


L4th Cong.. Lst session. ) 


Secretary Evarts, who thought that we had grave reason 
to complain of the “ Halifax award,” by which two of the 
Commissioners awarded to Great Britain 85,500,000 in 
gold, as damages for invasion of her fishery rights, while 
the American Commissioner found that nothing was due, 
submitted to the British Government an argument of great 
force, alleging certain objections to this award, one of which 
was its “extravagance.” The Marguis of Salisbury, British 
Foreign Secretary, in a dispatch dated November 7, 1878, 
answered Mr. Evarts that the peace of the world demanded 
that such adjudications should be final; that the tribunal 
had fairly heard and considered the whole case, and that the 
litigants could not dispute the decision. “ ‘To argue,” he 
said, “against the validity of the award solely on the 
ground that the conclusion arrived at by the arbitrators is 
erroneous, is in effect the same thing as to dispute the judg 
ment which they have formed on the evidence.” Mr. 
Evarts, on mature and deliberate consideration, yielded the 
point, and our Minister at London, on the 21st of Novem- 
ber, 1878, was instructed to give notice that the award would 
be paid. This instruction was conveyed in the following lan- 


ir “(re 
puare: 


“Tam instructed by the President to say that such payment 
is made on the ground that the Government of the United 
States desires to place the maintenance of good faith and 
the security and value of arbitrations between nations above 
all question, in its relations with her Britannic Majesty's 
Government, as with all other governments.” 


Secretary Frelinghuysen, in a letter addressed to the 
President in relation to the Venezuelan awards, was equally 
emphatic, and he made the true distinction between the 


grounds of objection. He said: 


“An examination of the charges formulated by Venezu- 
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ela against the remaining seven awards shows that they are 
objected to for various reasons; as, for instance, that the 
party agreed that his claim was not to be the subject of an 
international reclamation ; that the contracts were not made 
by the lawful Government of Venezuela; that there was 
NO JUST FOUNDATION FOR THE CLAIM : THAT THE CLAIMS WERE 
GROSSLY EXAGGERATED; that the claimant had not exhausted 
all his remedies in the local courts, &e. As all such de- 
fenses were open to Venezuela in the Commission, THK TIME 
FOR ADVANCING THEM HAS NOW PASSED. LBut the allegation 
that the Commissioner or the umpire was induced to make 
these awards by corrupt combination .with the claimants or 
their agents is quite a different matter. The honor of the 
United States calls for an investigation of ‘his charge, and 
the claimants have no rights In the finality of an award which 
stands in the way of such an inquiry.” 


In Comeg) 5 v. V asse | | Pet. 195), M I’. Justice Story, speak- 


ing for the Supreme Court, said : 


“This decision (the award of the Commissioners in favor 
of a citizen against Spain under a treaty), within the scope 
of their authority, is conclusive and final. If they pro- 
nounce the claim valid or invalid, if they ascertain the 
amount, their award in the premises is Nor RE-EXAMINABLE. 
The parties mst abide by it as the DECREE OF A COMPETENT 
TRIBUNAL OF EXCLUSIVE JURISDICTION ; and a rejected claim 
could not again be brought under review in any judicial tri- 
bunal; and the AMOUNT ONCE FIXED IS A FINAL ASCERTAIN- 
MENT OF THE DAMAGES OR INJURY. 


With the same force the Supreme Court of the United 
States has since acted on the principle that the final judgment 
of a tribunal of competent jurisdiction cannot be impeached 
in another judicial tribunal by showing that there was per- 
jury and fraud in the testimony adduced on the trial. See 
the opinion of Mr. Justice Miller in The United States v. | 
Throckmorton (98 U.S. R. 61), in which he said : 


oa: ome 


“Uri cee o>  ceeiamiitate at 


iQ) 


‘“ Where the same matter has been actually tried, o7 was so 
in ISSUE that it might Aaa heen t) red. if Is het aval admis 
sible; the party is estopped to set up the frand, because the 
judgment isthe highest evidence and cunnot be contradicted. 
* * * We think that the acts for which a court of 
equity will, on account of frand, set aside or annul a judg- 
ment or decree between the same parties, rendered by a 
court of competent jurisdiction, have relation to frands é7- 
trinsic or collateral to the matter tried by the first Court, 
and not a fraud in the matter on which the decree was ren- 
dered. 

_* The cases where such relief has been granted are those 
in which by fraud or deception practised on the unsuccess- 
ful party he has been prevented from exhibiting his case, by 
reason of which there has never been a real coutest before 
the Court of the subject-matter of the suit.” 


These authorities are cited to the point that there can be 
no gudicval re-examination of a decision of a competent 
court of exclusive jurisdiction, on the ground of fraud and 
perjury in procuring it. The later doctrine of the Supreme 
Court, in Fie fing dtl U/se ay. hey | Lv) U. ». ht. Oo). is entirels 
consistent with this. It is, that where an award has been 
made under a treaty between the United States and a foreign 
nation, it the honoi or the linited States requires tliat the 


award should be set aside, it can be done by «@ new treaty. 


I. 


The award was final and conclusive by express stipulation 
between the high contracting parties. 

In making treaties with foreign nations for the adjudica 
tion of claims of citizens or subjects on such foreign na- 
tions, the United States, more than ninety years ago, intro- 
duced in such treaties a clause which has always been 
intended to bind the honor of both governments to submit 


to, carry out, and perform the decisions and awards of the 


1] 


tribunal constituted under the treaty. See especially the 
following treaties : 

Treaty of October 27.1795. between the United States 
and Spain. Article XXL. | 

Treaty of August 11, 1802, between tle United States 
and Spain. 

Treaty of February 22, 1819, between the United 
States and Spain. (This treaty did not embrace the 
finality clause in express terms, but in Comegys v. 
Vasse (1 Peters, 193-212), the Supreme Court of 
the United States held that an award of the com- 
missioners under the treaty was not re-examinable : 
it was the decree of a competent tribunal of ex- 
clusive jurisdiction. ) 

See also similar tréaties with Great [Britain in 1822. 
1853, 1863, each of which contained the most solemn 
stipulations for the finality and conclusiveness of the 
awards. 

Treaty of January 15, 1880, with France, using the 
same language that was employed in the treaty with 
Mexico, cited in the relator’s petition. 


Treaty with Kcuador in 1862. 


There are about fifteen such treaties containing the fi 
nality clause, all contained in the volume published by the 
State Department in the present year. (See the index of 
that volume.) 

The purpose of the finality clause has always been this : 
That while, on the general principles of jurisprudence, the 
decisions of all courts of exclusive and final jurisdiction are 
conclusive, yet, in order to guard against an attempt to set 
aside a decision or award of an international court of arbi- 
tration, the United States have thought fit to introduce the 


practice of expressly stipulating that the decisions and 
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awards shall be final and conclusive. This practice has 
heen resorted to in order to prevent the temptation to bring 
forward, after an award has been made, alleged proofs that 
it was obtained by fraud, which subsequent proofs, brought 


forward to impeach the honesty of the original claim, may, 


under the pressure of a strong temptation, be themselves 
fraudulent, and be manufactured to suit the exigency and 
get rid of the award. 

in the latter part of November, 1876, the Mexican Min. 
ister in Washington informed Mr. Fish, Secretary of State, 
that the Mexican Government intended to show, at some 
future time, wd before the proper authority of the United 
States, that La Abra award was fradulent and based on 
affidavits of perjured witnesses, with a view to appeal to the 
sentiments of equity and justice of the United States, ix 
order that the award made in favor of th if COM PAHY should 
be set uside. On the 4th of December, 1876, Mr. Fish re 


plied to the Minister: 


‘* | must decline, however, to entertain the consideration 
of any question which may contemplate any violation of, 
or departure from, the provisions ot the convention as to 
the final and binding nature of the awards, or to pass upon, or 
by silence to be considered as acquiescing in, any attempt 
to determine the Ak cl of any particular amas -* 


The Mexican Minister replied, on the 8th of the same 
month, that there was no intention “to put in doubt the 
final and conelusive character of the above-mentioned 
awards, but only to express the possibility that the Mexi- 
can government might, at some future time, have recourse 
to some proper authority of the United States to prove that 
these claims were based on perjury, and that if such an ap- 
peal should be made it will not be resorted to as a means 


of discarding the obligation which binds Mexico, and that 


a 
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should it prove unsuccessful the Mexican government will 
recognize its obligations as before. 
See Senate Report 2705, part 2, 50th Congress, 2d 


Session: Views of Minority of Committee, page 43. 


Mexico had bound her national honor to give full effect 
to the decision of the international tribunal, “ without any 
OBJECTION, EVASION, OR DELAY whatsoever. As has been 
seen, the Supreme Court of the United States pointed ont 
the only course that could, consistently with the honor and 
vood faith of both nations, be resorted to in order to set 
aside or nullify any award made under the treaty. That 
course Was resorted to by the initial ST p) of negotiating a 
new treaty, but the final step to complete a new treaty was 
not taken, because the Senate of the lL’ nited States refused 
to vary, repeal, or modify the finality clause in the original 
treaty, although the President of the United States proposed 
that this should be done, in order to make for Mexico anu 
opportunity to substantiate her charge that the Weil award 


was obtained by fraud. 
III. 


Long before President Arthur submitted a new treaty to 
the Senate, the Weil award had become a final and conelu- 
sive adjudication. It was capable of being touched only by 
varying, repealing, or modifying the operation of the finality 
clause in the original treaty. This the Senate refused to do. 
The finality clause, therefore, remains in full operation to- 
day as the law of the land, governing the Weil, and every 
other award made under that treaty. No branch of the 
Government of the United States can refuse to execute, or 
interfere with the execution of, a plain law, so long as it re- 
mains alaw. The President of the United States has no 


more power to suspend or disregard the law of the original 
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treaty, than he would have to suspend or disregard a statute 
which imposed on him an executive duty, which statute had 
not been repealed or varied, or made inapplicable in a par- 
ticular case. After the Senate had rejected the proposed 
new treaty with Mexico, there remained a plain ministerial 
duty to be performed by the State Department, namely, to 
distribute and pay to Weil, or his lawful representatives or 
assigns, the money lying in the Department, and paid by 


Mexico on account of this award. 


LV. 

The attention of the Court is specially requested to the 
opinion of Mr. Chief-Justice Waite in Frelinghuysen v. Key 
(110 U.S. R. 63.) It was there held, that while the two 
Grovernments were negotiating (and they were negotiating 
about this award so long as the proposed new treaty was 
pending in the Senate), the President of the United States 
could withhold payment from an assignee under the Weil 
award. I[t would be entirely inconsistent with the whole 
doctrine on which the Supreme Court rested the power to 
vacate an award fy a new treaty, to hold that after the Sen 
ate had refused to cuacur in a treaty which proposed to vary 
or modify the finality clause in the original treaty, the Presi. 
dent of the United States, or the Secretary of State, have 
any power whatever to continue to refuse payment to Weil. 
or his representatives or assigns, of the money lying in the 
Department. After the Senate had rejected the new treaty, 
the relator’s right to require payment, which was a vested 
right before that rejection, became again vested by reason 
of that rejection. 

V. 
Suggestion is made that Congress may yet in some way 


o> 
legislate on this subject. No Congress has heretofore legis. 


A 


-* 


A 


-* 
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lated on it, although attempts to procure legislation have 
been made in several Congresses, since the act of June 18, 
IS78. This act is commented on and construed in the opin- 
ion of Chief-Justice Waite. ft was held to be a mere re- 
quest to the President to withhold payment from the then 
relator: that it conferred on the President no power that 
he did not possess before; and that his power to withhold 
payment, /uring an incomplete negotiation, rested entirely 
ou his official prerogative as the Executive head of the Gov 
ernment, and the organ of intercourse with foreign nations. 

The proposed new treaty never having become a law, 
there remained nothing but a ministerial exeeutive duty to 
be performed by the Secretary of State under the law of 
the original treaty, and under the Ist section of the act of 


lune iS. Bose: 
Vv! 


boynton, the relator, states in his petition, on his oath 
(ana this is not denied), that within one month and four 
days after the Weil award had been made and reported to 
the State Department, he became assignee of a certain part 
of it by an instrument under seal, executed by all parties 
then having a title to or interest in the award. Lle was 
therefore an innocent purchaser for value of a part of a 
judgment which rested on the public faith of both the gov- 
ernments which had made the treaty of July 4, 1868, which 
treaty contained the finality clause. boy nton had, and every 
one had, a right to rely on the provisions of the treaty. If 
such judgments, so rendered, are not good and valid securi- 
ties; if they can be impeached by evidence, or pretended 
evidence, brought forward after they have been rendered, 
what foundation of personal rights and personal property 
are secure? Nothing had transpired before Boynton ac- 


quired his interest. and nothing has transpired since to dis- 
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place, repeal, or modify the finality clause in the original 
treaty. It remains the law of the land to this day. The 
highest judicial tribunal has decided that it could be modi 
tied er varied by a new treaty, and this was an exclusion of 
every other mode of varying or changing its operation. The 
decision of the Senate not to vary or change its operation 
leaves it just where it has always been—an operative, bind. 
ing, and unrepealed law, which the Executive cannot refuse 
to execute, and which an act of Congress cannot change. 
The doctrine embraced in the decision of the Supreme 
Court in Frelinghuysen v. Aey covers two distinct and 
separate grounds: /7rst, that the parties to the treaty of 
July 4, 1868, could, by @ new treaty, vary, displace or attect 
the operation of the finality cause; second, that the Presi- 
dent’s power to withhold payment from any party claiming 
an interest in the Weil award wzhile the two governments 
iMECTE negotiating, rested not on the act ot Convress ot June 
18, 1878. but on the President's prerogative as the organ 
of intercourse with a foreign nation. This doctrine does 
not assume that the United States was the party in whose 
favor the award had been made. It assumes, correctly, that 
the United States, as the only power that could prosecute 
such a claim, undertook to prosecute, for one of their citi- 
zens, a claim against Mexico, before an international tribu- 
nal of arbitration, constituted under a treaty with Mexico. 
This gave the United States no property or interest in the 
claim; the Government of the United States acted only as 
a trustee or agent for the claimant; it received the money 
paid in by Mexico on the award as such trustee or agent, 
and not for itself or for its own interest. It undertook to 
distribute and pay over this money to the original claimant, 
or his lawful representatives or assigns. This undertaking 
was not made in express terms in the treaty, but it is nec- 


essarily iinplied in the relations between the United States 
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and those 7) their citizens whose claims they undertook to 
prosecute before the international tribunal. It is implied, 
too, in the nature of the claim, which was that of a citizen 
of the United States for an injury done to 47s property by 
the Mexican authorities. The money paid in by Mexico 
could not now be covered into the Treasury as money be 
longing to the United States, or be paid back to Mexico 
under an act of Congress, without committing spoliation 
and robbery. It lies in the Sub-Treasury in New York, 
a5 money paid into the Department of State under a treaty, 
and the books of that Department show, as may be inferred 
from the atiswer of the respondent, that a portion of it 
is applicable to this award, and to no other purpose. While, 
therefore, it may have been true, as the Supreme Court 
held, that the President could withhold payment from 
Wells assignee, Ke) . during A pend icy of anhew treaty, 
and whal negotiation IPUS gon yon. it is not at all true that 
this power of the President was rested on any interest, 
right, or title of the United States in or to the money lying 
in the State Department. The whole doctrine of the Su- 
preme Court was that the Government of the United States, 
one of the parties to the original treaty, had: a right, in 
order to protect the national honor, 6y a@ new treaty, to give 
Mexico the opportunity to show that our Government had 
been made the instrument of prosecuting and recovering 
a fraudulent claim against a friendly nation. The Senate 
having refused to concur in the proposed new treaty, the 
negotiation was at an end, and the honor of the United 


States was fully and finally satistied and exonerated. 


Tue Aor or JunE 18, 1878. 


We will now advert to the act of Congress passed June 


18, 1878, because the respondent’s answer rests the lawful- 
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ness of the /’res//ent’s refusal to allow any further payment 
to Weil Upon the PLOVISIONS of that aet. That aet was 
passed eight years before the Senate rejected the proposed 
new treaty which was submitted to the Senate by Presi- 
dent Arthur. Its legislative history is important. On 
the 19th of January, 1877, Mr. Fish, Secretary of 
State. addressed a letter to the House Committee on 
Foreign Affairs, suggesting “the necessity of mak- 
Ing provision for Ci) rying nto Cte f thie AWAPAS 
under the convention between the United States and Mexico 
of July 4, 1868." Among other provisions suggested by 
the Secretary, he proposed one that wonld definitely fix the 
official custody of the funds which Mexico was to pay in 
order to meet and satisfy the awards made in favor of citi- 
zens of the United States. The Secretary might have rested 
content with the uniform previous practice of his Depart. 
ment, by which the head of that Department had received 
many millions of money, under similar treaties, and had dis- 
tributed and paid them over to the parties entitled to receive 
them. But after the Mexican Minister had informed Mr. 
Fish of the purpose of his Government to attack these two 
awards, Mr. Fish desired the passage of a law which would 
detinitely fix the official custody of the funds that Mexico 
was to pay. Accordingly, he enclosed to the Llouse Cotm- 
mittee a draft of a bill entitled “An Act to provide for the 
distribution of the awards made under the convention be- 
tween the United States and the Republic of Mexico, con 
cluded on the fourth day of July, 1868.” 

Nothing was finally done with Mr. Fish’s bill until the 
Act of June 18, 1878, was passed. 

When it was passed, Secretary Fish was out of office, and 
Mr. Evarts was Secretary of State. Mr. Fish’s bill under- 
went considerable modifications in Congress before it became 


a law; but the law that was passed shows plainly : 
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ist. That the official custody of the funds was vested by 
it in the Secretury of State and not in the President. There 
are several provisions of statute law which make it the duty 
of the Secretary of State as well as the heads of other De- 
partments to do certain official acts without the direction or 
control of the President. In such eases, the heads of De- 
partments are executive officers, charged by law with the 
performance of certain duties, in which they act indepen- 
dently of the President. 

2d. That the 5th section of the Act of June 18, 1878, as 
explained and construed by the Supreme Court, was a mere 
request made by Congress to the President to suspend 
further payments on these two awards until Ae should have 
investigated the charges made against them by Mexico, in 
order that he, the President, might determine whether the 
awards ought to be reopened and the cases retried. 

This did not in any manner change the official custody of 
the funds, as it had been fixed by the Ist section of the act. 
[f the President should comply with the request (as Presi- 
dent Hayes did), and should decide (as he did) that neither 
the honor of the United States nor the principles of public 
law or considerations of honor and justice required that the 
cases should be retried, the official custody of the funds 
would remain in the Secretary of State, and it would be his 
official duty to distribute and pay them to the claimants. 

According to Mr. Fish’s plan the Secretury of the Treas 
ury would have held the official custody of the money, in 
trust to distribute and pay it out to certain parties. The 
President could have had nothing to do with it. 

[nstead of vesting the official custody of the funds in the 
Secretary of the Treasury, the Ist section of the act as it was 
passed, put it in the Necr tury of State, and made it his duty to 
distribute and pay to the claimants. Then the 5th section of 
the act proceeded to recite that the Government of Mexico had 
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should be /aw7u/ for him to withhold payment until the 
Case OF CASCS should be rel ried and decided in such niahhner 
+ the two Governments might avree, *"OFr iii t (Congress 
shall otherwise direct.” As a /am, this provision had no 
force. lt Was a mere request to the xe cutive to make a 
certain investigation. It did not change the official custody 
of the money, which the Ist section had fixed in the Secre 


tary of State. If the President should comply with the 


request of Congress and make the investigation, further ac 
tion would depend upon What i might propos Ol do, The 
official custody of the money weuld remain in the Secretary 
of State, plainly Lupressed with a trust to distribute and 
pay it to the claimants. 

See Mr. Fish’s letter and dratt of il bill. Llouse docu 


ment No. ov. bith Convress, 2] SeSS1ON. 


Mr. Fish’s letter and draft of a bill show 

Ist. That he made no exception Wn revard tO “any of the 
awards, and did not contemplate any investigation into the 
merits of the original claims. He could not have done so 
consistently with his letter of December }, 18.6, to the 
Mexican Minister, quoted above in this brief. 

2d: That Mr. Fish contemplated a definite provision by 
law for the official custody of the moneys which Mexico 
was to pay. This he proposed to do by authorizing the 
Secretary of State to receive them, and from time to time, 
as the same should be received, to transfer and pay them 
over to ALE Secre lary of th Treasury (sec. 2 of Mr. Fish’s 
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a treaty was to be suspended indefinitely, until Congress 
should give some final direction 4ow it was to be executed. 
Dut these words have been supposed to operate as a resecr- 
vation to Congress of some power to direct how this treaty 
of July 4, 1868, is to be fully and finally executed, or at 
least to imply that Congress has such power. The question 
now is, therefore, what is the legal force of these words, 
‘or until Congress shall otherwise direct 7” Let it be ob 
served that this whole matter relates to the execution of a 
treaty, and that the Supreme Court of the United States 
have held that Congress could not direc? the President. 
ut could only Inake a VEU te sf to linn. The Sth section 
made an alternative request to the President, to withhold 
payment from Weil until his case had been retried in such 
manner as the two governments might agree, “or until Con 
gress shall otherwise direct.” The first part of this clause 
was simply a request; the latter part of the clause went 
further, and assumed that Congress had some power to divect 
what should be done in the event that the two Governments 
should not have agreed on what was to be done. We deny 
entirely that Congress had then, or has now, any such power. 
What is to be done with this money depends entirely on 
the provisions of the treaty, and the rights of parties in 
whose favor awards were made under that treaty. Yet the 
respondent’s answer claims that the President can, 77 com 
pliance with the wish of Congress, indefinitely postpone and 
frustrate Weil’s enjoyment of his rights until Congress shall 
have given him, the President, some direction what he is to 
do with this money. How long is that wish to operate ¢ it 
will have just as much force ten or twenty years hence as 
it has now. If the present or any future Congress should 
pass another law directing the President what to do or not 
to do with this money, it would, as a law, be wholly «dtra 


vives. In the meantime, unless the first section of the act of 
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At the time when Mr. Fish addressed his letter to the 
Hlonse Committee, the government of Mexico had already 
informed Mr. Fish of their rpose to show to the proper 
autho ity T the United States that two of the awards were 
based on fraudulent claims: and Mr. Fi 


hs answer and the 
Mexican Minister's reply ure e quoted in this brief. 
Mr. lish, theretore, in) bne ot) | \\ ic 1 he sent to the lLlouse 
Committee, desired to fix definitely th val custody of 
the funds, and to make it the official duty of the custodian 
to distribute ana pay them to the « i [t is perfectly 


apparent that Mr. Fish did not propose or desire legislation 
tha would have the ettect to rCcvers rq] place the finality 
and conclusiveness of the awards. 


Hlisrory oF Former INVESTIGATIONS 


lt mav be well to state succinctly the history of the du 


° . ‘ . , : .? , 
rerent investigations Tiat have Peer? TRA ange. aiT mntledrity 
OT Vel’ s CVA é. \ whieh the kK vecnutive (,overnment 


of the lL nited States established his claim before the Clom- 


mission. The first investigation was made in the State 


Department by Seecretarv Evarts. under the direction of 
President Haves, after the passage of the act of June 18 
LS7s. In that investigation agents ol 


S Mexico were fully 
heard on all the evidence which they claimed substantiated 


the charge that Weil's claim Was an oul and out frand. The 
investigation was made because Congress had requested the 


President to make it, in order to ascertain whether the fourth 


“A 4 


installment should be distributed and paid to Weil, three 


previous installments having been already distributed and 
paid. Secretary Evarts reported to the President, after a 
long hearing, that neither the honor of the United States, 
the principles of public law or justice and equity required 
that the Weil or La Abra award should be set aside 
and new trials be had. At the same time the Secretary 
said that there was grave reason to doubt whether Weil's 
claim was an honest one, and that the honor of the 
United States required a further investigation; but 
that the President was not armed with powers to summon 
witnesses, &c., for that purpose. Thereupon President 
Hayes directed distribution and payment to Weil of his dis- 
tributive share of the fourth installment. Then, in order to 
upprise Congress distinctly that if further resistance was 
to be made to Weil’s award, he, the President, must be 
provided with the means of prosecuting the further inquiry 
which the Secretary had reported ought to be made, the 
President communicated the Secretary’s report to the Sen- 
ate. This occurred in 1880. President Hayes’ administra- 
tion expired March 4, 1881. and President Gartield became 
his successor. Congress had in the meantime done nothing 
on the subject. The present Secretary of State was then 
Secretary in President Garfield’s administration, and he 
distributed and paid to Weil his share of the fifth installment 
on the Sth of March, 1881, Congress having done nothing 
in compliance with President Haves’ recommendation. 
Down to this time, therefore, all the action of the Executive 
had been taken under the request of the act of June 13, 


IS7S8, and had resulted in nothing, as to further investiga 


tion, but the recommendation of President Hayes, which 
Congress did not heed. All this while the finality clause 
of the treaty of July 4, 1868, was in full operation. It was 


because of this clause that Secretary Evarts, in his report 


. 


to President Hayes, conceded the finalitv of the awards as 
between the United States and Mexico, although he added, 
that the matter submitted to the attention of the Govern- 
ment by Mexico brought into grave doubt the substantial 
Intevrity of Weil's claim, and that the honor of the United 
States required further investigation by the United States 
to ascertain whether the Government of the United States 
had been made the Mmcatis of enfore! acainst a friendly 
nation a claim of one of our citizens based upon fraud. 
Whether, if Congress had in any ippropriate manner 
provided the means of further investigation, as suggested 
D Mr. kK varts, President Llave > OO] Pre sident Gartield 
would have nevotiated a whew Lreat' with Mexico, Catl 
only be conjectured. It may be conjectured also that See 
retarv Evarts had in contem) lation criminal proceedings 
against Weil, or his witnesses, for he said in his report that 
the rture measures To be taken would (iC ] end ()T) the result 
of the further investigation, which might remove or might 
conutirm the doubt Concerning the * substantial integrity ” 
of W ils «| Lith. Dut as Congress made hha per VISION for 
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further investivation by the resident, the matter was left 
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just where if Was before, when i resident Arthur and Sec- 
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ritv of the Weil award before 


States to investigate the integ 
any further distribution and payment should be made to 
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Weil, was still operative with President Arthur, and that 
be was not concluded by what had been done under Pres- 


ident Haves or President Gartield : vet it is important to 


—) 


see what President Arthur and Secretary Frelinghuysen did. 
Itis a just inference from the recitals of the new treaty 
which they negotiated that they examined all the evidence 


which Mexico had lodged in the state Department before 


PS aa RO 


Of, 


they negotiated and signed the new treaty. It is alsoa 
just inference that President Arthur and Secretary Freling- 
huysen had, or may have had, alleged evidence which was 
not before President Hayes and Secretary Evarts, and 
which led President Arthur to be of opinion that Weil's 


case should be reopened and retried. But although 


President Arthur, in his proposed new treaty, said 
that, considering the circumstances of the case, and 
in view of the act of Sun IS, IS6S, he had ecome to 
entertain that opinion, he took an entirely new method, 
different from any that had been taken under that act, or in 
consequence of it. He used his constitutional power to ne 
gotiate and submit to the Senate a new treaty, agreeing 
with Mexico that the Weil and La Abra awards should 
hoth be set aside (* are hereby set aside ’’) as to installments 
not paid by Mexico before January 31, 1882, and that there 
might be a reopening of both cases and new trials before a 
new international tribunal of arbitration. President Ar 
thur sent into the Senate, along with the proposed new 
treaty, all the old and all the alleged new evidence which 
was claimed as having any tendency to show these claims 
to have been frandulent. The Senate rejected the proposed 
_ new treaty on the 21st of April, 1886, thereby leaving the 
idem. clause in the treaty of July 4, 1868, in full opera 
tion. 

Now, each of the following propositions is inevitably 
true : 

Ist. That the Act of June, 1878, as a request to the 
President, had spent its force when President Arthur sent 
his new treaty to the Senate, and no further investigation 
by the President could be made to any practical purpose 
unless Congress should arm Am with appropriate and 
further means for making it, which Congress has never done. 


2d. That inasmuch as President Arthur was influenced. 


if at all, by the Act of June 18, [878, only to the extent 
of examining the old and the alleved new evidence adduced 
by Mexico to show Weil’s fraud. in order to satisfy himself 
that ne Ou: lit to nevotiate and send To the Senat »-Aa Hew 
treatv. and to inform the Sennate that Vii K1CO charged that 


Weil's claim as presented before the Commission was wholly 
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another Internati mal Tribunal, 1¢ certainly is not competent 

‘ 7 


tor Congress to conter on a municipal court of the United 
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18 Howard, 272. 
4th. The proposed new bill makes it perfectly plain that, 
if it goes into effect, the Court of Claims will be made an 
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app ate tribunal to revise, review, re-exnuune and CanYve 
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Court of Claims  coples of all proots admitted Ly the said 
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the said Court shall receive and consider the same in con- 
nection with such competent evide nee a5 may be offered by 
either party.” This makes the Court of Claims an appel- 
late tribunal to examine the record of the international 
court on the evidence on which the latter made the award, 
together with any new evidence that may be offered by 
either party. W hen if Is considered that the suit is to be 
in the name of the United States, backed, of course, by all 
the resources, pecuniary and otherwise, which the Attorney- 
General can command, the proposed new bill, if it takes 
effect, will put the United States in the strange attitude of 
seeking to annul a decision of an international court which 
the United States and Mexico both stipulated in the most 
solemn manner should be tinal and conclusive; and to do 
this by conferring on amunicipal court of the United States 

claim. [f it is 


said that the United States. by the finality clause in the 
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appellate jurisdiction to retry the origina 


treaty of July 4. LSOS, did not pledge ,their publie faith to 
their own citizens, who might assert claims against Mexico, 
but only bound themselves and Mexico by a mutual cove 
nant to carry out the decisions of the international court, 
the answer Is twofold: wrst, the eitizen for whom the 
United States prosecuted and recovered a claim has at least 
a right to require the United States, if her national honor 


was involved in the prosecution and recovery of that claim, 
to hold Mexico to the kind of redress sanctioned by the 
Supreme Court of the United States, the only method that 
ever could have been resorted to; secondly, that the Senate, 
a co-ordinate part of the treaty-making power, has refused 
to consent to a repeal or change of the finality clause in the 


treatv of July 4, 1868. 


5th. The proposed new bill provides that. in the event 
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the exclusive consideration of the President and the Senate. 
and not for Congress. 


ith. The proposed new bill undertakes to make it wnlaw- 
ful for the Secretary of State, during the pendency of the 
proposed suit or suits, to make any further payment to 
Weil or his representatives or assigns out of the funds now 
in his Department. Now, these funds are in the custody of 
the Secretary of State, under a provision of a statute, the 
act of June 18, 1878,sec. 1. They were paid in by Mexico 
to meet and satisfy Weil’s award. Neither the United 
States nor Mexico has any property in them, They are im- 
pressed with a trust in favor of the claimants by the very 
terms of the act. The provisions of that act, whether re- 
ernrded as a request to the President or as a direction. at 
most only suspended the payment until the President should 
investigate the award. The investigation made by Presi- 
aent llayes resulted in his ordering pay ment to Weil of the 
fourth installment. Whether President Gartield did or did 
not make any investigation, he ordered payment of the fifth 
installment. The investigation made by President Arthur 
was preliminary to the negotiation of a new treaty, and his 
authority to suspend further payment during that negotia. 
tion was because he Aad negotiated a new treaty. The re- 
fusal of the Senate to concur in that new treaty ended the 
President's temporary authority to suspend further payment, 
and the request made by Congress to the President was also 
ended. The act of 1878, as a direction or request not to 
pay any more money to Weil, had spent its force; and the 
money now remains In the hands of the Secretary of State, 
not in the hands of the President, as a fund lawfully ap- 
plicable to no purpose excepting the payment and satisfac- 
tion of Weil’s award, under a right vested in him by the 
law of the land. 

The following cases fully establish the principle that a 
political question, such as what the honor of the United 


States required should be done towards Mexico, cannot by 


an act of Congress be made re judicial question ; and that 


when the political department of the Government has settled 
such a non-judicial question (as the political department has 
settled this, by rejecting a treaty providing for a new trial), 
the judicial department cannot be authorized to determine 
the same question over again. 
rordon The United States, 2 Wallace. DOL: and the 

opinion tn the Appendix to 117 U.S. Kt. page 628. 
Luther « borden, 7 Lloward, 1, 11. 
White vw. Has, 18 Wall. 649. 
Philips ». Pains, 92 U.S. 132, and eases cited. 
United States v. Lee, 106 U.S. 209. 
The Exchange v. McFadden, 7 Cranch, 116 


State of Ge rola ». Stanton, 6 W all. DO 


Frelinghuysen v”. Ke) (110 U.S. 63) is to the same ettect. 
for it shows that thre Court re reac LHe cy tle stlon of rani 
ing a new trial to Mexico as a political one, which even Con 
gress could not interfere with further than to make a reg uest 


a5 distinguished from a (aw 


Vill. 


Jurisdiction to compel executive officers to perform duties 
imposed upon them by law, where it is only a ministerial 
act to be performed, has been settled since thie CiLsC of 
Kendal ws The United States (12 Peters, 610.) In the 
earlier case of Marbury v. Madison (1 Cr. 173). the Su 
preme Court of the United States refused the mandamus 
asked for against the Secretary of State. because they held 
that the 13th section of the Judiciary act, so far as it at 
tempted to confer on them power to issue writs of manda 
mus 1n ciasses of cases not within their original jurisdiction, 


was unconstitutional and void. Marbury had applied for 


the writ directly to the Supreme Court. If he had com- 
menced the proceeding in an inferior Court of the United 
States, and an appeal had been taken to the Supreme Court, 
he would have obtained the writ; for the whole tenor of 
the reasoning in the opinion of the Supreme Court shows that 
to grant writs of mandamus directing exeeutive ofticers to 
perform ministerial acts is an ordinary exercise of judicial] 
power. Since then the jurisdiction of the several Courts of 
the United States to grant writs of mandamus has been 
regulated by statute. 


See Revised Statutes, . 
ANSWER OF THE RESPONDENT. 


The answer of the respondent may now be examined by 
paragraphs. It rests the defense against the application for 


a mandamus upon the following grounds : 


ist. That the relator has not correctly stated the net bal- 
ance due to himas an assignee of the Weil award. The an- 
swer admits, however, that there now remains in the State 
Department on account of the said award the net sum of 
$279,096.32, and it avers that the trne balance due to the 
relator is the sum of $36,201.63, and not the sum of $37,- 
333.64. The relator’s petition shows that the assignment 
to him covered the sum of $59,561, and that of this sum he 
has received $22,227.36 from the Secretary of State. The 
instrument of assignment on file in the Department shows 
that the whole sum assigned to the relator was made a pre- 
ferred claim on the funds paid or to be paid in by Mexico 
to meet and satisfy the Weil award. No “scheme of dis- 
tribution ” that can be lawfully made by the Secretary can 
displace the relator’s lien on the whole fund to the full ex- 
tent of the sum remaining unpaid tothe relator, namely, the 


sprr «é 


sum of $37,333.64. No deduction on account of the ex- 


~~ snernsarsoenaeethseSeaS PURE 
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Sia) 


penses of the Commission, or for any other purpose, can be 
lawfully charged upon the sum assigned to the relator. Such 
deduction or charge must fall upon the net sum of S279, 
O96.58S now L\ inv in the othicial custody of the secretary iis 
applicable to the Weil award. After every deduction that 
ean be lawfully made has been charged upon the net sum of 
S279.09S, there will still remain much more than enough to 


satisfy the relator’s demand. 


2d. That on 


yround subsequently stated in the answer, 
ie: the President ol the | l ited States has forhidde the pracy 
nent of cull part ot the said net balance (the net stu of 
S2T9 096.38 paid in on account of W eil award). and for 
that reason wo scheme of distribution has heen made. and 


that 


t would seem to be lnprovident to state absolutely, at 


ar 


this time, what amount of the said net balance would be 
paid to the relator in the event that the President of thi 
United States should hereafter be of the opinion thuta pate 
Al part of the said net halance should b paid t » the relatoi 
us assivnee of seid Weil.” This rests the appeal ra the 
Court to refuse the mandainus entirely upon the validity 
and sufticieney of the President’s grounds for prohibiting 
any payment. It is not for the Secretary to say whether it 
is HOW iImprovident or provident to state what amount is to 
be paid the relator, because the precise amount ts the sum 


of $59,561, less the amount of S22.227.35. 


Od. The answer avers that the United States assumed to 
have, and did have, al interest in the sald claim, nid that 
the President now has power to controf the money paid on 
this award by Mexico, iv Ais discretion, and to withhold or 
allow payment. of any part of it from or to the relator, as 
he, the President, may @etermine to be “ for the interests of 


the United States.” This assumption of an interest of the 


. aed 
eri 


United States in the original claim, and of a power in the 
President to control the distribution and payment of the 
money paid in by Mexico, is rested on the further assump- 
tion that, “in order to enable the (sovernment of the United 
States to make the said claim the subject of an international 


a 


demand against Mexico, it was necessary that the said claim 


should Pitss entirely bevond the control of bt njpaman WV iL, 
the owner, and become subject to the control and authority 


of the United States. and be held and treated as a claim of 


the United States avainst the hepublie of Mexico, to be 
or satistied in anh manner that mivht He agreed On by 
the two governments, or to be released to the Republie of 
of any kind if it should be 


pala 


Mexico without satisfaction 


leemed for the interests of the United States.” To this 


there are several answers: 


t'irst.-—According to international law and practice, a 
overeign can take from a subject or citizen an assignment 


pr secure it in his own 


behalf and for his own interest, either 
or the sovereign ean, without 


of su claim on a forelvn nation, ane 
by reprisals or war, 


r by negotiation and treaty ; 
owner of the claim. prosecute it for his subject 


becoming 

eas . . : ’ . . “] mos m } > 
or cltizen. In anv manner that Is in accordance with the 
usages of nations. But where a sovereign is one of limited 
powers, which are defined bv or deduced from a written 
coustitution, if he does not take an assignment ot the claim 
and make it his own, he must prosecute it for his subject or 
eitizen in the relation in which he stands, namely, as a 


trustee or agent for the claimant, and as the only trustee 
or agent who can hold intercourse with a foreign nation 


in regard to private claims. When the States of this 
Union transferred to the United States all power to 
by foreign nations, 


rearess Wrolhgs done to their citizens 


they clothed thre [' nited Stutes with a sacred trust and im- 


posed upon them a peculiar duty, which no other power can 


now discharge. 


Sreconp. The treaty of July 4, 1868, will not bear the 
construction put upon it by the respondent. Weil never as 
signed his claim to the United States; and the provisions 
of the treaty show throughout that it was the clazms of cor- 
porations, companies, or private individuals of both nations 


. 
e 


walnst the Government of the other, UPUSING from injuries 
to their persons or property, and not claims of the United 
States, that were referred to arbitration between the two 
governments, and that have been adjudicated by the inter 
national tribunal. Necessarily, it was for each government 
to appoint a suitable person to appear before the tribunal 
and prosecute “each and every separate claim.” (Article 
il of the Treaty.) This did not make either government 
the owner of any claim that was presented; nor is there a 
single provision in the treaty which, when rightly inter- 
preted, looks that way. The United States never released 
Weil’s claim to Mexico. They could, and did, as a sover- 
eign acting for a citizen, submit his claim to adjudication by 
the international tribunal. The tribunal adjudicated it, and 
as the treaty required, as the claim of an individual against 
Mexico, and so the award expressly reported it. The orig- 
inal claim passed into a judgment in favor of a citizen of 
the United States, and the only relation to either the claim 
or the award in which the Government now stands is, as an 
executive duty resulting from the treaty, to pay over to 
Weil, or his assigns, the money paid in by Mexico to meet 
and satisfy his award. The property right of Weil and his 
assignees in this judgment is as complete as their right to 


the clothes that they wear. (See 11 Pet. 100; Freeman on 


Judgments, S 217%, 1 Black. Com. (3d edition 456—7, note 3): 
Sinking Fund Case, 99 U.S. 733. 


Turp. The mode provided by the treaty for the settle- 
ment and payment of the balance of money resulting from 
setting off “the total amount awarded in all the cases de- 
cided in favor of the citizen. of the one party,” against 
“the total amount awarded to the e/f/zens of the other 
pal ty,” and the Pron isions +" hich determined the place, time, 
currency, and amounts of such payments, did not give the 
Government of the United States LT) interest or property 
in the original claim or the award. Nor did the decision of 
the Supreme Court in /vre//nghuysen v. Ney mean to assert 
that the Executive, or Congress, or the Government of the 
United States, had any power to control the distributions 
aml payments of the money to the persons holding the 
awards, becanse the treaty had provided that the total sum 
to be paid should be fixed by setting off the total of all the 
awards made in favor of citizens of one of the countries 
wainst the total amount of the awards made in favor of 
izens of the other country. <A claim of this description 
could not become the property of the United States without 
an assignment executed by the claimant; and the treaty did 
not operate, and was not intended to operate, as giving the 
['nited States any such interest or property or control as is 
contended for by the respondent. 

Fourta. The United States have made treaties with for- 
eign nations for the adjudication and settlement of claims 
of their citizens, which did operate to give the l'uited States 
a kind of property in the claims which they could and did 
Wse for their own purposes ; but this treaty with Mexice 
does not belong in that category. For example, by the 
freaty of ISL}, between the United States and Spain, by 
which we acquired Florida, the United Stutes agreed to ap- 
point Commissioners to adjudicate and determine all claims 


of certain descriptions which their citizens asserted against 


Ee ee a — 
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Spain, and to pay such claims as might be admitted and ad 
judicated by the Commissioners, or the major part of them, 
to an amount not exceeding $5,000,000, erther tmmediately 
at their Treasury, or by the creation of a six per cent. stock, 
payable from the proceeds of public lands within the terri- 
tories ceded to the United States by the treaty, or payable 
in such other manner as Congress might prescribe by law. 
There the United States assumed an ownership of the claims 
of their citizens on Spain; used their own money to pay 
them; and released Spain from them entirely. The claims, 
after they had been adjudicated by the Commissioners, were 
paid at the Lreasury of the United States in MONEY of their 
OWN. 

It is well known how, when we acquired Louisiana in 
1803, the United States used for their own purposes the 
claims of our citizens on France for spoliations committed 
prior to 1800; how France was released from their pay 
ment to the claimants; how the United States undertook 
to pay them; and what a long, vexatious, and discreditable 
delay took place, in which three generations of the claim- 
ants went to their graves without receiving a dollar. 

[t is also well known how, by the treaty of May 8, 1871, 
between Great Britain aud the United States, the latter 
dealt with the so-called “Alabatia Claims ;” that the United 
States presented a nationa/ claim against Great Britain for 
injuries done to our commerce as a vnit,; that the tribunal 
which sat at Geneva awarded a gross sum as damages sus 
tained by the United States ; that the tribunal adjudicated 
no individual claim; that the gross sum awarded to the 
United States was promptly paid, and that it was left to the 
United States to determine and pay the individual claimants 
in such manner and amounts as they thought proper. 

None of the foregoing, or any of the similar treaties, are 
like that between Mexico and the United States, concluded 


i] 


July 4, 1868. By the very terms of the latter the interna- 
tional tribunal was to decide and did decide on individual 
claims of citizens of the United States against Mexico. 
The only sense in which the United States can be said to 
have presented a netional claim was that they acted as ¢ 
nation presenting and vindicating the rights of their own cit- 
izens against another nation. They had no interest or prop- 
ertyin any of theclaims. All the interest or power that they 
had was to protect their own honor against being made an in 
strument to prosecute and recover a fraudulent claim. This 
they did, frst, by appointing an agent to prosecute each claim 
before the international tribunal, and by submitting to /¢s ad 
judication the honesty and validity of the claim. Secondly, 
by affording to Mexico an opportunity, hy the negotiation 
of «a new treaty, to show that two of the awards made by 
the umpire under the original treaty were founded on frauds. 
The decision of che Senate On} the proposed new treaty was, 
that the finality clause in the original treaty should remain the 
law of the land as to these two awards, as it was the law in 
revard to all the others. The Money paid in by Mexico 
never became the money of the United States; was not - 
their money a4 cnitio, and never can become such. 
1 


sen vw. Key must always be read with reference to the point 


ie opinion of Mr. Chief-Justice Waite in Frelinghuy 


that was before the Court for decision : and its dicla or its 
reasoning must be understood as having reference only to 
the question before the Court. That question was twofold : 
Ist, whether, notwithstanding the very strong language of 
the finality clause in the original treaty, the two govern- 
ments which made it could, by a new treaty, displace it, by 
mutually releasing each other from its obligations in a par: 
ticular case ; 2d, whether, during the pendeney of a nego- 
tiation looking to snch mutual release, the President of the 


United States could, of his own authority, suspend further 


tz 


payinents to the parties whose awards Mexico called 


. . ' c } 27 
lt) question, <> awards based pot fraudulent Clialills. 


soth of these questions were answered by the Court affirm | 
atively. All that was said by the Clnel Justice in refer ' 
ence to the provisions of the original treaty, which required | 
. 7 aoe | 
that the claims should be presented by an agent ol each 
government respectively, and all that he said in reference 
. : . - , , a7 . -] . . ; . 4 , : 
to the mode ol ascertaining and adjusting the amounts aue ) 
from one vovernment to the other, on account of the dle- 
mands of their respective citizens, Was not sald for the pur 
pose ot deciding’ that either government was the owner oft 
. ; } 4 . ° ] , be , > > — | » 
any of the CIALIS O11 awards, or had uth property Iti THEY. 
It was said for the purpose of illustrating arguendo, the | 
: ' 
. . . ’ ' } } — ; 
principal question that the Court had to decide, namely, 
whether, notwithstanding the very strony language of the | 
finality clause in the treaty of July 4, 1868, the two gov . a 
*. > ’ . ; 


ernments could yy a new treaty release each other from its 


obligation ina particulas case. In orderto reach an aftirn 


ative auswer to this question it was not necessary for the 


Court to hold that the United States had a proprietary in 
terest in the claim or th) ; award in question, cor 11) the money 
that might be paid by Mexico to meet and satisfy the award. 
It was vuly necessary to show that the elatmant could not 
require his own Government to refrain from \ indicating Chi¢ 
national honor by making a new treaty with Mexico, for 

retrial of the original claim before a new international tri 
bunal, in a CHsC where Mexico charged that thie national 
honor of the United States was eompromised by the prose 
cution and recovery of ct fraudulent claim. This, tovether 
with the decision of the President’s power to suspend pay 
ments to the claimants while the new treaty was pending in 
the Senate was what the Supreme Court decided in Fre- 
linghuysen v. Key, and all that they decided. The re- 


spondent argues that the commission did not recognize any 


ae — sapere Ste 


individual claimant. A reference to the award made by the 


umpire to Weil will show that in express terms not only 


was Weil recognized as the owner of the claim, but that 


the | nited States were it) neo thahner and in ho setise recog: 


nized as the owner of it. or as having any property in it. 
(See the Award of the Umpire, House Ex. Doc. No. 108. 


Sth Congress, Ist Session, Page 2d. The Award bears 


date October | 


IS75.) 


. 


4th. Another position taken in the answer of the respond. 


ent is. that 


ae A the President of the United States has 


probable cause to think that good faith towards the Repub- 


t 


lic of Mexico and a proper regard for the honor of the 


United States requires that any part of the money so paid 


} 


by the Republic of Mexico should be withheld from distri- 


bution, this respondent is advised that it is the dutv of the 


President to withhold payinent of the same until a proper 


investivation can be made.” I[t is somewhat late in the day 


to set up such a power and duty on the part of the Presi- 


dent atter a new rreaty has been submitted to and rejected 


bw the Senate, which proposed to set uside these two awards 


and tO have new trials of the original claims: or else the 


Supreme Court were mistaken in restine the President’s 


power to suspend payment on the pendency of the proposed 


new treaty 


The attention ot the Court Is invoked to the 


clause of the proposed new treaty which informed the Sen- 


; 


ate that these Two awards were charged Ly Mexico to have 


heen founded on frauds of the claimants. ‘The Senate were 


also informed by the decision of the Supreme Court ef the 


linited St 


ites in Frelinghuysen v. Aey, made before the 


final action of the Senate on the new treaty, that the Presi- 


dent had power to suspend payinen! to these claimants while 


that Aa tti/ Was jt nding and Lncouuple le W hat then did 


the new treaty submit to the Senate? It was distinctly 


and expressly to decide whether the Senate, as a co- 


tes ten 


the treaty-making 


modify, repeal, or 
. ‘ 


ordinate part of 
sent to change the 


; 


the finality clause in the orlgimal Treaty ae 


operation ot 


] 
would con 


revard to these 


awards, 80 as to vive Mexico an opportunity to substantiate 


her charges of fraud in new trials oj 


not in a municipal court of the | 


nited State 


- 


5 
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international tribunal, to be constituted undel 


new treaty. The Senate were necessarily 


. ’ ‘ ’ . ° . ' 
ecousideration and WVestiwawlion of ° provable 


that @oor 
] 4 | : Be ' ] 

placement ot the finality clause of the 
ry « in . . , . Be . ¥ 
Their gecislol Was that 1€ ald not. We do 


; 


portance | this decision pot ij Lures 


tinenced indivi lual Senators: nol is if materi 


suggests, it was that governed the votes « 
members of the Senate The Court can o 
question that was submitted to the 
that if rejected the pt )) med new tre uty , 2S 


tary of State has adinitted tliat if did. 


: , , » Ss ‘ ' : 
Secretar Bavard to resident 4 levelanad, Se 


No. 1Od, dOth Cong... Ist SCSS1ON. see Anise 
linghuysen’s new proposed treaty, as quo 
petition.) 

In the opinion of Chief-.Justice Waite in 
Y. Key it was said: “As between the Uni 
Mexico, the awards are final and Col clusive 


between the vovernments or otherwis 


1 , . . ‘ ’ . 
iween the [ nited States and the claimants. 


the claims Is always open to inquiry, for the pury 


? 


dealing with the Government against whic 


faith towards Mexic ae we.. Tred 


Is, Or 18 not,” reason fo stippose, as the respo 


rhe Orig 


Dui 


the 


Liist 
red 


a5 tLé 
igi \ 
! (it? i] 
° , 
tT thee 
, 
;* 


I 


’ 
j 


f 7 


al claims. 


if anew 
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LAA AL the 


United States. a claim has been made.” The two words 


“or otherwise’ used by the Chief-.J ustice 


. a } . ie 
these sentences were clearly of/es (dicta 


in 


’ 


the first of 


Tre WAS 0) 


’ 7 . ’ > > , 
question before the ( Ourt ih reiation to any mode of setting 


_ - 
. 


aside the awards excepting by nevotiation between the two 
ninents; and as between the United States and the 
claimants, the second of these sentences limits the Inquiry 
into the honesty of the clalis ic the purposes of fuir deal 

Mexico bY means of a new treaty. When, there 
ins been negotiated, submitted to the 
Senate, and rejected DS the Senate, thereby leaving the 
treaty in full operation, the 
purposes of fair dealing toward Mexico have been fully an- 
swered., oth is erweell the United states and Mexico. 
cite +t cCrWwWee4dh the United States an the claimants. 
Mexico cannot atter the Senate's reject) nm of the pre 
posed New Creat) ask the United States to adopt INCAS 
ures Tor tive PUP Pose of destroy r These awards by levisla 
tive or judicial action, which it is not in the constitutional 
ress to enact or provide for: nor can the 
Li) ited’ States, as between themselves and the claimants, re 
plier’ ne cinimnants to dete TOP In it municipal court of the 


t nifed States. rivhts vested tithemui OVA IAW which retiaitis 


mule ull operat i 
i ; 
| ; ‘ 
‘ gent penl ent HAS TOT DICANCeAa UNV ¢ ner act of ( tt 


\\ Heh tas vested in this ¢ Ourt, or ith AMS other eourt, 
recrs Weil's i] rial (*LEkiddi. lle lisa only 
1} grants ripen (oneress Méiv at some uture Cline piss such 
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lehi Thing. lf the respondent had pleaded or should 
‘ 


ite such an aet, the Court would have to determine tts con 

stitutionalits The relator could not be estopped from de 
: . ’ “ | ‘ . > = 

nA ts validity (see Town of South Ottawa v. Perkins, 4 


(Otto. POT) Where the responde! suyvvests only that Con 


ress ry. at some Tuture time, Piss such a law, the Court, 
if it heeds the sugvestion at all, must determine whether it 


onstitutionally valid if it were to become a law; 


sn 
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ordinate part of the treaty-making power, would con- 
sent LO modify, repeal, or change the operation of 
the finality clause in the original treaty In regard to these 
awards. so as to vive Vexico an opporti nity to substantiate 
her charges of fraud in new trials of the original claims, 
not in a municipal court of the United States, but in a new 
international tribunal, to be constituted under the proposed 
new treaty. The Senate were necessarily brought to the 
cousideration and investigation of “ probable cause to think 
that vood faith towards Mexico,” WC.e required the dis- 
placement ot the finality clause of the original treaty. 
Their decision Wiis that if did not, We do not rest the im 
portance of this decision upon con res as to what in 
tlunenced individual Senators; nor is it material what there 
is. or is not, reason to suppose, as thre responde nts answer 
suggests, it wus that cy verned the votes of the different 
members of the Senate. The Court can only look at the 
question that Was submitted Lo the Senate, and Lo the fact 
that it rejected the proposed new treaty, as a former Secre 


} 


tary of State has admitted that it did. (See Report of 
Secretary Bayard tO President Cleveland, Se ate lex. Doe 
No. Lod, dOth Cong.,. Ist session. See also Secretary kre 
linghuysen’s new proposed treaty, as quoted in the relator’s 
petition.) 

In the opinion of Chief-Justice Waite in Frelinghuysen 
v. Key it was said: “As between the United States and 
Mexico, the awards are final and conclusive until set aside 
between the governments or otherwise.” “As he 
tween the United States and the claimants, the h Mest of 
the claims is always open to inquiry, for the purposes of fair 
dealing with the Government against which, Arowgh the 
United States, a claim has been made.” The two words 
“or otherwise” used by the Chief-Justice in the first of 


these sentences were clearly of//er dietv. There was no 


be 


ie Court in relation to any mode of setting 
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aside the awards excepting by negotiation between the two 
vovernments; and as between the United States and the 
claimants. the second of these sentences limits the Inquiry 
in ) thie honesty of the claims to the pu ‘poses of tier deal 

iq with Mexico by means of a new treaty. When, there 
fore, a new treaty has been nevotiated, submitted to the 
senate, and rejected Ly the Senate . therely leaving the 


Bee ne 
° 


: » + ' ° ! - | ° . 
HNAaAUTY Clatise Im the original treaty in Tull operation, the 


purposes of fair dealing toward Mexico have been fully an- 
We red. both is between the L nited states and Mexico. 
‘1 { Veen the [ nited states LTC rie claimants. 


Mexico cannot, after the Senate’s re ect) n of the pro- 
posed new treaty, ask the United States to adopt meas 
ures | thi Diurpose of dest vi r These awards by levisla- 
tive or judicial action, which it is not in the constitutional 
power of Conevress to enact or provid for: nor can the 
Li) ited States, as between thi selves anid the claimants, re 
Tlible Lilt ‘lait latits to def nad. in ra municipal court of the 
tL ited State s rivhts vested Lt Treilii Hy | Aan which remains 
full operation. 

The respondent has not pleaded any existing act of Con 
rress Which has vested in this Court, or in any other court, 


iurisdiction to retry Weil's original claim. He has only 


uvvested that Congress wey at some Tuture time Pitss such 
’ } | : < | . , ' ’ pas 
aliaw. Wedenv the constitutional power of Congress to do 
‘ ‘ 
. . ~ ’ } 
anv such thing. If the respondent had pleaded or should 


. | ‘ ’ ’ } - . 
cite such an act, the Court would have to determine Its con 


itv. The relator could not be estopped from de- 


) (ottawa ?. Perkins, 4 


’ 
‘ 


nvine its validity (see Town of Seutl 
Otto. 267). Where the responde! suggests only that Con 


vyress id, al Some future time, Pitiss SUCH a law, the Court, 


if it heeds the sugyvestion al all, must determine whether it 


would be constitutionally valid if it were to become a law; 


nn iaomes 
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because if it were a law, it would present the question 
whether it is an obstacle to the granting of the mandamus 
which the relator asks for. We are not aware that in cases of 
this kind it is customary for this Court, out of a supposed 
courtesy to the legislative department, to inquire what that 
department proposes or is likely to do, or to wait indefi- 
nitely to see what is to be done, in a case where a citizen 
asks for a remedy to enforce a plain legal right. The Court 
can only look at existing laws, or, if it considers at all what 
kind of a law it is proposed to make, it must inquire whether 
Congress has any constitutional power to do what it is sug- 
gested it may do at some future time. 

The answer of the respondent does not say for what pur- 
pose the President wishes an investigation into the znfeyrity 
of Weil's evidence which was submitted to the Commission 
ers and the umpire, and fully canvassed by them; or in 
what mode the President would have the Investigation made, 
Does he wish for it in order to lay a fonndation, for the pas 
sage of the proposed Senate bill? The answer does not say. 
Does he wish for it in order to aftord Ava the means of de- 
termining whether he will negotiate and propose to the Sen- 
ate still another treaty, after the Senate has decided to leave 
tho finality clause in the treaty of July 4, 1868, in full 
operation 4 The auswer does not say. So far as the an 
swer of the respondent discloses or suggests any purpose for 
which the President wishes the investigation, it rests that 
purpose either on the proposed Senate bill, as a legislative 
measure, or on the supposed reservation to Congress of some 
power ot legislation, by the words in the Act of June 13, 
1878, “or until Congress shall otherwise direct.” We have 
already shown that the proposed Senate bill undertakes tu 
confer upon a municipal court of the United States a juris- 
diction which Congress cannot confer; and that the words 


“or until Congress shall otherwise direct” have no legal 
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force whatever, because Congress cannot d/rect the Presi- 
dent what to do or not to do with money paid into the 


State Department D Mexico on account of and to meet and 
satistyv this award. 

As to any Leqislatin action by Congress, looking to a jn- 
dicial annulment of this award, the Court cannot fail to see 
that it would involve a matter arising in the execution of a 
treaty. When the act of June 18, 1878, was passed, there 
probably were not ten men in the [Louse of Representatives 
who remembered the dignitied rebuke viven by President 


W ashineton to the Llouse of Representatives in L796, for 


’ 


undertaking to meddle with a matter that rested exclusively 
in the Diplomatic Departmen! The House, on the 24th of 
March, 1796, passed a resolution requesting the President 


to lav before tThnem a COP) of the instructions to the Min- 


ister of the United States who negotiated the treaty with 


(yreat Britain, tovether with the correspondence and other 
documents relative to the treaty. excepting such of the said 
papers \ ’ i+] 7 yi ting stew yf) thi b/GN Sse cY f° nike 7’ Me proper to 


—— 
~ 
~ 
~ 
~ 
_ 
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llere there was a call on the President for 
the papers which embraced the negotiation of a treaty that 
had become ataw. The President refused the call by a 
message, from which we make the following extract : 

‘The course which the debate has taken on the resolu- 
tion of the House leads to some observations on the mode of 
making treaties under the Constitution of the United States. 

“ Taving been a member of the General Convention, and 
knowing the principles on which the Constitution was formed, 
| have ever entertained but one opinion on this subject, and 
from the tirst establishment of the Government to this mo- 
ment my conduct has exemplified that opinion, that the 
power of making treaties is exclusively vested in the Presi- 
dent, by and with the advice and-consent of the Senate, pro- 
vided two-thirds of the Senators present concur ; and that 
every treaty so made and promulgated thenceforward be- 


1s 


comes the law of the land. It is thus that the treaty-mak. 
ing power has been understood by foreign nations, and in 
all the treaties made with them we have declared and they 
have believed, that when ratified by the President, with the 
advice and consent of the Senate, they become obligatory, 
In this construction of the Constitution every House of Rep. 
resentatives has heretofore acquiesced, and until the present 
time not a doubt or suspicion has appeared, to my know!l- 
edge, that this construction was not a true one. Nay, they 
have more than acquiesced ; for until now, without contro. 
verting the obligation of such treaties, they have made all 
the requisite provisions for carrying them into effeet. 

‘There is also reason to believe that this construction 
agrees with the opinions entertained by the State Conven- 
tions, when they were deliberating on the Constitution, es 
pecially ly those who objected to if, because there Wiis hot 
required in commercial treaties the consent of two-thirds of 
the whole number of the members of the Senate, instead of 
two-thirds of the Senators present, and because in treaties 
respecting territorial and certain other rights and claims 
the concurrence of three-fourths of the whole number of 
the members of both Honses, respectively, was not made 
necessary. 

“Ttisa fact, declared by the General Convention and 
universally understood, that the Constitution of the United 
States was the result of a spirit of amity and mutual con 
cession. And it is well known that, under this influence, 
the smaller States were admitted to an equal representation 
in the Senate with the larger States; and that this branch 
of the Government was invested with great powers; for, 
on the equal participation of those powers, the sovereignty 
and political safety of the smaller States were deemed es 
sentially to depend. 

“If other proofs than these, and the plain letter of the 
Constitution itself, be necessary to ascertain the point under 
consideration, they may be found in the journals of the Gen. 
eral Convention, which | have deposited in the office of the 
Lepartment of State. In those journals it will appear that 
a proposition was made ‘ that no treaty should be binding on 
the United States which was not ratitied by a lawl and that 
the proposition was explicitly rejected. 


L9 


“As, therefore, it is perfectly clear to my understanding 
that the assent of the [louse O} Representatives is not nec- 
essary Co the validity of a treaty 5 as the treaty with Great 
Britain exhibits in itself all the objects requiring legislative 
provision, and on these the papers called for can throw no 
light, and as it is essential to the due administration of the 
Government that the boundaries fixed by the Constitution 
between the difterent departments should be preserved—a 


just regard to the Constitution and to the duty of my office, 
under all the circumstances of this case, forbid a compli- 


ance With your request. 
‘G. WASHINGTON. 


‘Unrrep Sratres. Mareh 30, 17960 


From this lucid message, it appears that the refusal was 
rested on the grounds: Ist. That the House could not have 
i¢ Information asked for, because its assent was not nec- 
essary to the validity of the treaty; 2d. That the treaty 
itself exhibited all the objects requiring legislative provis- 
lon, and on these the papers call f re mula throw he lieht. 
The 1 re sident then said, in conchision, that «4 nies essentil lo 
the due ad pinistration or the (rovern ene th ‘7 the hounda 
pies flu if by the Constitution betw » the litte rent depart. 

ents should be preserved. They always have been hitherto. 
t has never since been suppo ed that the [louse of Repre- 
~{ itatives, when fil) appropriation of money was not needed, 
or alterations of our statute law, to meet the requirements 
of the treaty, were not needed, to carry a_ treaty into full 
execution. could have ATL thing To do with its execution. In 
ait present CuseC the Treaty has been executed, si) far as to 
submit the claims of citizens of the United States to the 
international tribunal and to receive from Mexico the money 
paid on the awards made yy the tribunal. The further CxX- 
ecution of the treaty, by distributing and paying over the 
money to the parties entitled to receive it. remains. This 


is altogether, and exclusively, an executive duty. but it 
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seems to be supposed that, because Mexico charges that one 
of the awarcs was obtained by fraudulent means, Congress, 
in its legislative capacity, can arrest the further execution of 
the treaty, and can provide some mode In which the award 
can be annulled ; and we have the startling suggestion that 
Congress can return the money to Mexico if it sees fit to 
“direct ” that this be done! 

[f this would not be an interference with executive duties 
and functions and a confusion of the boundaries between the 
different Departments of the Government, it would be difh 
cult to imagine what would be. President Arthur and See: 
retary Frelinghuysen made no such mistake. They acted 
within the “ boundaries” of the Constitution. They nego 
tiated and submitted to the Senate a new treaty, and the 
Senate refused to concur in it because they would not change 
the law of the original treaty, although they were fully ap- 
prised by the Supreme Court that they could do so if they 
saw fit. The succeeding administration (President Cleve- 
land and Secretary Bayard), it is most respectfully sub- 
mitted, made the mistake of appealing to Congress, to 
the Legislative Department, to signify “‘?és FINAL JuUDG- 
MENT” on the awards referred to and make the provision 
contemplated by the Act of 1878 (see Ex. Doc., Senate, 
20th Congress, Ist Session). The consequence was that 
this whole matter was hung up indefinitely during that 
Congress. That Congress went out of existence without 
doing anything ; the Secretary of State continued to refuse 
to pay the parties holding the awards ; and through the whole 
remainder of that administration this subject was a thorn in 
the side of the Executive, becanse the Executive had mis 
taken his duty and confounded the powers of the different 
Departments. President Harrison and Secretary Blaine 
have not exactly made the same mistake, as they have not 
asked for specific legislation. They only suggest that legis- 
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lation may yet come, and thus indicate that thev are to 
some extent affected by this mistake of their predecessors. 
We have shown that this is no answer to the relator’s right 
to the mandamus. 

Any judicial investigation authorized by Congress for the 
purpose of impeaching the awards, or for any purpose that 
is to render them less final and conelusive than they now are 
under the law of the land, would he wltra vi) es. [t is some- 
what remarkable that a citizen of the United States, stand- 
ing in a court of the United States and asking for a man- 
damus on an executive officer to enforce a right vested in 
that citizen by the law, should be told that some future Con- 
vress may contrive means, by legislation, to deprive him of 
that right, and that the President of the United States in- 
terposes to prevent his enjoyment of it. How long is the 
relator to wait and see what Congress will do? He may 
just as well be required to wait until doomsday as to be re- 
quired to wait for the action of the present or any other 
Congress. Several previous Congresses have had this sub- 
ject before them in various aspects; various bills have been 
introduced—nothing has ever been done. Nothing ever will 
be, that will be constitutional, for reasons which we now 
proceed to assign. 

We are sorry to be obliged to say that few public men at 
the present day have a proper conception of the relations 
between the legislative and the executive branches of our 
Government on such a subject as this. There are men in 
both Houses of Congress now, and have been in former Con- 
vresses, Who did not need instruction on sucha subject. But 
they have been few. Weare not addressing ‘Ahem or their col- 
leagues. We are addressing a Court, to show the boundaries 
between legislative and executive powers and functions, in- 
asmuch as the respondent has endeavored to make it neces 
sary for the Court to stay its hand, because Congress may 


do something. 


W hat the respondent s answer sucvests as an Obstaciec 
the mandamus is. that there was formerly a bill pendu 

. | ’ . ; ™ . — 43 ; 

the Senate which proposed to conter Jurisdiction 


Court to review or modify a mdgment of an internat 


court of arbitration. If the Court shall now look into that 


7 , ] . " ’ , o , , ° : 4 } P 
former bill. IT will [ nd roar i would. 1f it had becon ea 
law. have undertaken fo authorize a municipal court cy] the 


United States, by a bill in equity, brought in the name of 


. . ‘ rye y : 
the United States. to set aside and nulllty an award made 


in favor of a citize 1} of the l ‘pnited states against tl foreign 


nation by ali Internationa tribunal =) arbitration. In oroer 


words, it would have made a municipal court of the United 


‘ i = | ok ‘ia } 
States. an appellate tribunal, to review a decision of an 1 


ternational court, whose jurisdiction over the subject-matter 


was original, final, and exclusive. No such authority can 
be conferred on a municipal or domestic court of the L nited 
States, for two reasons: /irst. Because it would be con- 
trary to international law, Inasmuch as an international tri 
bunal of arbitration is a court of the law of nations, and 
not a part of the judicial establishment of either country, 
which was a party to the treaty under which the interna- 
tional court was constituted. Secuond/y. Because the ju- 


dicial power ot t hie U nited States does not, under the (on- 


stitution, extend, and cannot be made by Congress to extend, 
to cases such cis that cbntemplated vy the former Senate 
bill, either at law or in equity. 

The judicial power of the United States, as limited Dy 
the Const itution, extends, among other cases, ** lO Cases 
arising under treaties,” and to “ cases 10 vhich the 2 nited 
States shall be a party.” *‘ Cases arisin; 


’ 
— 


under treaties ” 
are those in which some party other than the United States 
:, ++] | 
has a controversy With another party , capable of judicial 
determination, and requiring for its adjudication ap inter 


pretation of a treaty. Cases arising in the execution of a 
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snail be a part V 


nave some propel ty 


one of their own 
Tor thre \ have Lo 


O} interpret some 


ress cannot, ly arbitrarily 
iif to a suit in equity 


“a controversy with 


» foreien nation. which = sin ply Involves an inquiry into 
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What the national honor required the | 


? 


If it could. it would follow that the Pre 


‘nited States to duo. 


sident and the Sen- 


4 
ate, one or both, might tuke one view of what the national 
honor requires, and the judiciary might take another. The 
boundaries between the two departments are Too clearly de 
fined to permit of this. 


We have gone into this branch of the subject, because this 


? 


Court must see that if the proposed Senate bill were to be 
come a law. and the proposed suit were to be brought, the 
Court would be at once confronted by the finality clause in 
the treaty of July 4, 1868, and the suit wou 
dismissed because of that clause, because the judicial power 
cannot take cognizance of i simple COnTrOVers\ between the 
United States and a foreign nation, and because the United 
States, having ho } roperty right ()}’ Inter st To assert or de 
fend, cannot be. made : party plaintiff in a suit in a matter 


that from first to last has involved only a question of the 
national honor 

There was «a mode in which the dip] natic power of the 
United States could determine what the national honor re 
quired in this matter. This was to agree with Mexico that 
the award should be set aside, and that a new trial of the 
original claim should be had. This was the only method 
that could be resorted to, both on principles of international 
and constitutional Jaw. It was attended with the vreat 
danger that fraudulent testimony would be brought forward 
to lmpeach the award. [t Is not af all probable that if Sec 
retary Frelinghuysen and Pre sident Arthur had been aware 
of the contract between the VMexic itl Mi lister and Slaughter 


they would ever have nev otiated the prop sed new treaty 


However that mivlit have becn, | Was cColperent for the 


President to negotiate that new treaty and submit it to the 
Senate. Whether the Senate rejected it because of the sus 
picious or unsatisfactory evidence brought forward to show 
the fraud which Mexico charged, or vejected it for any other 


reason, It Is as certain and obvious as anything can be that 


~ nee 


} 


the Senate left the operation of thie finality clause in the 
treaty of July 4, 1868, untouched, and that it remains the 
law of the land. 

We can hardly treat with becoming seriousness that part of 
the respoadent's answer, which suvevests that if the Court 


rant the mandamus asked for by the relator, he, My. 


should 
lame, might be competled to pay the sum demanded by the 
relator out of his own private means, because he holds the 
moneys paid in by \exico “as the avent o} the President of 
the United States, whose control over the same is complete, 
and who can at anv time withdraw the said money from the 
} 


control of this respondent: wheretore, this respondent saith. 
; 


with great respect, that to hold him accountable as a trustee, 


or to place him under the stress of a iMnandamus touchipg 


the money held by him precariously, As aforesaid, might he 
to subject this respondent to a lability for the money which 
ne could only satisfy out of lis WH pri Are estate.” The 


went and well in 


presen! Secretary of State 1s far too inte 
formed ‘a person not To know that the reraLOor seeks ate such 
} | ia (tl 

' 


: ih 
result, and that 1f a writ of mandamus shoul ec vranted, 


its command would be directed to the Ne tury of State to 
pay the money demanded by the relator ont of funds held 
by the Secretary of State officially, and now lying in the 
State yy parte nt as Phone pric ity bby Mi K1CO on account 
of the Weil award. Moreover, how is it possible for the 
President to withdraw this Money at anv time from the of- 
ficial cust rl \ of the secretary of State. and thus create for 
the secretar the e nbarrassmeut aiitd DCTs rial liability Silv- 
gested in the answer? He could not do it without violating 
provisions of the statute law. W hatever nay be the ven- 
eral powers of the Secretary of Stare over funds paid into his 
Department under treaties, the uniform pratice of his Depart- 
ment has been, before the Act of June 18, IS78, for the See- 


, 


retary toreceive such money and pay it out to the parties en 
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ments, With authority PCO Cel i rmerricie eit 
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President. (Of this character Is the pro on inthe Act of 
June iS. Isis. Which the mise Line secre i>] SS r¢ 
. f 7 , 
to receive Trom ‘lex lea) oT ! rit | Pei | (| 
ry 


in) yy Mexico Wine l the yu rer iis | rhe Tre r \ Bir 
law made the Se retary, not the President, official custodial 
of the Mone ~» ANG the onlv powel 
the President CAT) exercise CCOTTICs a) tT Ce Arte I ch bie 
treaty has been made with Mexico. which will have the 
ettect of determining whet I’ Mexico is Or Is rhat entit ied to 
expect that the money will be paid back to her bv no 
possibility can Congress authorize a municipal court of the 
United States to determine this. 
If this part of the respondent's answer was merely in 
} 
: 


tended to suggest to the Court, in a respectful way. proper 


_— 


caution in framing the writ of mandamus, we hay C no objection 


ae 


to it. The Court is Fully apprised by the petition Ol the 


relator that he demands payment out of a fund lying in the 


hands of the Secretary of State, as money which the respond 
ents answer admits Was paid Into the Jepartinent by 
i . 


Mexico on account of and to satisfv this very award: and 


this is the only “stress” under which the mandamus will 
place thre Secretary , or place Mr. fi Line. lf the mandamus 
is vranted, the President cannot preve nt the Secretary from 
obevin rall the command that will be addressed to him, and 
if is not to be presumed that the Pre sident will wish to do 
30. or will attempt to change the custody of the funds. 

here is another part oO] the respond nts answer, which 
it may be well to quote in full: 


i 


* And furthermore, this respondent saith. that if would 
cause an embarrassing conflict of duty to hold him accountable 


Lo private parties for a fund which, 1f the charges and 
repress ntations aforesaid should be established, it might be 
the duty of the United States to return to the Republic of 
Mexic ». for in the lanvuage of the Chief Justice in the said 
case of Frelinghuysen v. Key, ‘The United States, when 


i 


, ; ; 
they assumed tne responsibility of presenting the claims 
inst Mexico for payinent, entered into 


Oo} rhewr CIirizens i he 


no contract obligations with the claimants to assume their 


frauds and to collect on their account all that. bv their 


, : 
' 


imposition and false testimony, might be given in the awards 
of the commission. As between the United States and the 
‘laimants he honesty of the claims is always open to 
uiry for the purposes of fair dealing with the Govern 
ment avaiust which, throueh the United States, a claim has 


HCeln WACae. 


No on pretends that the United States assumed or meant 
to assume to recover a fraudulent claim against Mexico for 
one of their own citizens. No one denies that, as the 
Supreme Court held, the honesty of Weil’s claim was open 
to inquiry after the award was made. But open to inquiry 
how? The Supreme Court said it was open to inquiry by 
negotiati mn hetipeen the two Clove ents. lt never sald 
or intimated that it was open to inquiry by the legislative 
department of the Government, or by the judicial department. 


Negotiation between the two Governments was opened by 


oo 


the proposal of a new treaty, which provided for setting aside 
Weil’s award and having a new trial of his original claim 
before another international tribunal. The Senate of the 
United States refused to consent te this Thereupon the 
negotiations were al end, and thre award Was lett a final 
and conclusive adjudication under the treaty of July 4, 1868. 


The final plea in the respondent's answer, in the nature 


* 


( 


- 
mates 


a plea LO the jurisdiction of this (Court. is as Follows: 


- And how this respondent, in the heht of} the matters 
and things hereinbefore averred and set forth, doth, Dy way 
of plea to the whole of the relator’s petition, say that the 
same doth relate to a matter which falls exclusively within 
the powers and competency of the President of the United 
States, and this respondent, as subordinate to him, and sub 
ject to his direction and control, and which doth in no wise 
fall within the jurisdiction and competency of the judicial 
department of the Government of the United States, and 
that it would involve an interference of the said judicial 
department with a matter which is exclusively committed 
hy the Constitution to its co-ordinate, the executive depart- 
ment, for this Honorable Court to take cognizance of the 
matter of the relator’s petition.” 


To this we reply that if it was an official, ministerial act 
which the relator asked the Secretary of State to perform— 
and of this the Court must, of course, be satisfied—then it 


’ 


is perfectly within the jurisdiction of this Court to grant 


—- 


the mandamus asked for. What does the respondent mean 
by his assertion that were the Court to grant the mandamus 
it would involve all interference DY the judicial cle partinent 
in a matter that is exclusively committed by the Constitution 
to its CO ordinate, the executive department! 6 if this means 
that under the Constitution the executive department is 
charged with the execution of a treaty, asa law of the land, 
it is perfectly correct, But if it means that the executive 


' 


department can refuse to execute a law which ¢ives a citizen 


5 


of the United States a vested right to require the official 
performance of an executive duty, and that this Court can- 
not in case of refusal grant a mandamus requiring its per- 
formance, it is altogether wrong. The rightful jurisdiction 
of this ¢ 


, 


ourt on the subject of writs cf mandamus addressed 
to exec itive othicers is Too familiar to its members to require 


extended discussion. 
SUMMARY. 


5 The award nade against Mexico in favor of Benjamin 
Weil remains a final and conclusive adjudication in 
favor of a citizen of the United States against a foreign 


vrovernment, 


ic 


The United States have not now and never have had 
any property, right, or interest in the original claim or 
the award, or in the money paid in by Mexico to meet 
and satisfy it. 


3. The money so paid is by the terms of a statute in the 
official custody of the Secretary of State. The Presi- 
dent of the United States has now no lawful control over 
it, and never had any lawful control over it, excepting for 
a temporary purpose during the pendency of a new 
treaty in the Senate. That control ended when the 


Senate rejected the new treaty. 


4. Congress has no constitutional power to pass the bill 
now pending in the senate, which undertakes to confer 
ona mnunicipal court of the United States jurisdiction 
to set aside the awards in question in a suit or suits 
instituted in the name of the United States to retry 
the original claims. This point is taken in case the 
Court should think if necessary To look ul the proposed 


, *} 
Senate bill. 


. therefore, 
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lhe mandamus asked 
be granted. 
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[l. See U.S. ». Sehurz (102 U.S. 378) as to juriscdic- 
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(as IS Pew claimed thst thre Dey mitment ce sired to do 

Cvyre +} more As to the lev rycl in) mnuestion ° and Marbury 


\I LOL Son Ur. BY is to thr LWo kinds ot work the 
Secretary is charged with: one, Presidential and therefo 
responsible to him, «ec. ; the other, work placed upon him 
Ly) law. and theretor he acts for, him elt ancl Ol his owl 
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bv du hun @ tulay yg Raut. 
: [il. see [ox. Doe.” No. LOS, Sth Cong... ist Session, }). 
2? ef sey.. for character of the testimony on which the retrial 
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Siby they hed and are re acy now to swe differently - ancl 
for the fact that Mexico had all her t stimony when the 


trial took place and why it was not produced. 
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VS. 


JAMES G. BLAINE, SECRETARY OF 


S9V. 


; No. 1149. 


State of the United States. 


IN ERROR TO THE SUPREME COURT OF THE DISTRICT OF 


COLUMBIA. 


BRIEF FOR THE RESPONDENT 


W 


m. A. Maury, 


Assistant Attorney-General. 


Hu the Supreme Court of the United States, 


OcroBer ‘Term, 1890. 


THe UNITED STATES EX RELATIONE |) 
Sylvanus C. Boynton | 

vs. \ No. 1149, 
JAMES G. BLAINE, SECRETARY OF | 
State of the United States. 


IN ERROR TO THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA. 


BRIEF FOR THE RESPONDENT. 


THE CASE, 


‘This case arises upon the award of the umpire ap- 
pointed under the treaty of July 4, 1868, between the 
United States and Mexico, for the adjustment of “ claims 
and complaints ” of the citizens of each Government 
against the other Government which had arisen since the 
signature of the treaty of Guadalupe Hidalgo of February 
2, 1848, by which award the sum of 5487,801.68 in Mex- 
ican gold was awarded and adjudged against Mexico on 
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the claim of a certain Benjamin Weil, a citizen of the 
United States. 

The amount thus awarded makes, in United States 
gold, the sum of $479,975.95, and upon that basis the 
payments ot Mexico and the computations al the State 
Department have been made. 

According to the statement in the respondent’s answer 
(p. 11) there is now in the hands of the President of the 
United States on account of the award, after all deductions 
for payments and expenses, the sum of S279,096.32. 

The relator, Boynton, claims as all assignee of the award 
to the extent of 359.561. He has been paid S22 2271.56 
ot that SUL and his pro rata share of the balance in hand. 
if demandable by him, would be 536,201.63, as stated in 
the answer (p. 11). 

It may be remarked that the amount that has been paid 
by Mexico on account of the award, including what has 
heen received by the relator, is 171,889.64 (answer, p. 11). 

The amount of $279,096.32 has been withheld from 
distribution because, as the answer states (p. 13), the 
integrity of the evidence on which the award is founded 
has been impeached by the Government of Mexico in a 
way to command the earnest and anxious attention of this 
Government. 

Justice to Mexico requires that it should be stated that 
the documentary history of what has passed between the 
two Governments touching the award in question shows 
that in bringing forward the grounds in support of her 
charge that the award was the result of false and fabri- 


cated evidence she has uniformly disclaimed any purpose 
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to attack the validity of the award, and has accordingly 


~ 


included it in each installment of the amount awarded, 
which, we may add, she has paid as it became due. 

In taking this course Mexico has simply appealed to the 
magnanimity and honor of the United States, leaving it 
entirely to this Government to decide whether it will 
appropriate or return the fruits of the award if it should 
be shown that it is based on fraud and corruption. 

The grounds on which this appeal is made are so for- 
midable that this Government has felt constrained to 
refuse to make further payments on account of the award 
until a satisfactory examination into them can be-made. 

, 

Although this (;overnment was at first indisposed to 
entertain the complaints ot Mexico, the time SOO Came 
when it was no longer possible for it to resist the appeal 
made to its sense of honor and justice. 

Mr. Evarts, then Secretary of State, in his communica- 
tion to the President of August 13, 1879, says, that the 
evidence. adduced by Mexico has brought ‘ into grave 
doubt the substantial integrity of the claim of Benjamin Weil,” 
and that “the honor of the United States does require 
that these two cases (the Weil and La Abra) should be 
further investigated by the United States to ascertain 
whether this Government has been made fhe Mmeanus of 
enforcing against a friendly power claims of our citizens 
based upon or exaggerated by fraud” (Senate Report No. 
1630, Fiftieth Congress, dated June 20, 1888)- 

The Foreign Relations Committee of the Senate, in the 
report just referred to, state that the evidence on which 


Mexico based her charges of fraud And perjury ‘“estab- 


lishes to the satisfaction of the committee that the claim 
of Benjamin Weil against Mexico upon which an award 
was made in favor of the United States, bv the decision of 
the umpire selects ad 1 accordance with said COM ntion. has ho 
actual foundation in fact; that it was originated m fraud 
and Was established hy false S7iC¢ aring +g \p. (1). Again, the 
committee say that “in all points material to make out his 
claim Weil and all his witnesses are impeached, their perjury 
is established, and their utter unreliability fully proved ; and 
that the claim from its inception to the present time has been 
marked by fraud, conspiracy, and corruption, and is entitled 
to no consideration at the hands of the Government of the 
United States” (p. 28). 

In his report to the President of 28th February, 18838, 
touching the impeached awards, Secretary Bayard says: 


It is a remarkable fact that whenever. since the distribution or the 
Mexican fund Was ¢ ommenced, the deliberate judgment of the officials au 
thorized by Congress to make such distribution has been recorded upon 
the two awards in question it has uniformly been to the effect that the 
evidences that the United States, in presenting the claims, had been made 
the victim of frandulent imposition were of such a character as to require 
investigation by a competent tribunal, possessing appropriate powers for 


that purpose, 


In a letter to the Secretary ot State. dated Mareh 4 


1887, Hon. O. R. Singleton, of the House Committee on 


Foreign Relations, says, after explaining why the House 


had failed to legislate with reference to the awards: 


I desire further to state to you that, as chairman of the subcommittee, 
to whom was assigned the charge of these cases, I gave them a laborious 
and careful examination, and I became thoroughly convinced that both 
of them were absolutely fraudulent and without any merit to recommend 
them to the favorable consideration of our Government. I earnestly hope, 
therefore, that you will withhold the payment of the awards until a fair 
opportunity is afforded Congress to determine what legislation is called 
for, or until the integrity of the awards are ascertained by a judicial in 
vestigation set on foot by the Executive. I am fully satisfied that unde 


ete 
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the act of June 18, 1873, and the decision of the Supreme Court in these 
cases, it is not only within the power, but that it is the positive duty, of 
the President to withhold payment until Congress shall take further 
action, or until there is a judicial reéxamination. (Senate Rep. No. 15, 


olst Congress, Ist session. ) 


In the face of all this, it is in vain’for the relator to speak 


disparagingly of the evidence adduced by Mexico in sup- 


port of her charges. No unbiased mind can deny that it 
would be deregatory to our national honor to allow an- 
other dollar to go into the hands of the relator and the 
other persons claiming interests in the award until the 
evidence of fraud shall have been overthrown. 

[tis but fair to the Executive Department of the Govern- 
ment to say, that if the Inquiries necessary to be made to 
inform its conscience as to the truth of the complaints of 
Mexico have not been made the failure to make them has 
been through no fault of that Department. 

The Executive, through Presidents Hayes, Arthur, and 
Cleveland, has repeatedly and with fullness of presenta- 
tion brought to the attention of Coneress the necessity ot 
providing the proper means for making such an investi- 
gation into the charges preferred by Mexico as must be 
made before the Executive can safely act upon those 
charges. ‘The subject has received much attention from 
the Committees on Foreign Relations of both Houses, as 
their elaborate reports show; but the desired legislation 
has not been furnished, although bills for that purpose are 
pending. 

In 1882 a treaty was negotiated with Mexico, having 
for its object to reopen the awards in the Weil and La 
Abra cases; but the Senate, after having had it under 


consideration for some time, refused to ratify it. 


6 
It is, perhaps, best that that treaty was rejected, be- 
‘ause it would seem to comport better with the honor 

and dignity of this Government that it should have under 
its own control, and should conduct, according to its own 
methods, any inquiry for the purpose of ascertaining 
whether its citizens have made .it the instrument for com 
mitting a great fraud against another Government. By 
shaping and having under its own control such an inves 
tigation the difficulties and embarrassments which might 
attend an international inquisition into the charges of 
fraud and perjury would be avoided, and it is more than 
probable that some such consideration was the cause of 
the rejection of the treaty. Indeed Mr. Secretary Bay ard 
says, In his communication of February 28, 1888, which 
accompanied the President’s communication to the Senate 
March 5, 1888, that the rejection of the treaty ly the 
Senate is to be regarded as an approval of Mr. Evarts’ 
opinion that the proposed investigation into the charges 
of fraud should be made by this government for itself, 
"as a matter affecting solely its own honor.” (Senate 
Report 15, 51st Congress, Ist session, p. 81.) 

Another reason for the action of the Senate may have 
been the one given by President Hayes for not conelud- 
ing a treaty with Mexico for the purpose of setting aside 
the impeached awards and reopening the cases in which 
they were made, namely, that a treaty having that effect 
would ‘ involve an admission by the United States that the 
results of the convention were not final and conclusive between 
the two Governments.” President Hayes, accordingly, 


strenuously insisted that Coneress should provide “ for 
g | 
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the further investigation of these claims by some domes- 
tic tribunal” (Senate Report 1630, 50th Cong., 1 session, 
)) 23) 

lt may be stated, also, as a ground on which the treaty 
may have failed, that it did not provide that, if fraud 
should be proved in either case, as to any part of the 
award, this Government would at onee abandon such 
award altogether; instead of which the treaty provided 
that the award should stand as to so much thereof as rep- 


resented a valid claim. ‘This was hardly in keeping with 


the honor and dignity of this Government, besides giving 
countenance to a practice calculated LO suggest and eh- 
courage fraud and bring settlements by arbitration into 
distavor. 

The object of the Executive in pressing upon Congress 
the subject of the award on the Weil claim has not been 
to have it referred to a tribunal with jurisdiction to de- 
termine the validity of the award, but to ask Congress to. 
provide the Executive with the means of making an ex- 
haustive inquiry, by judicial methods, into the question 
of fraud and perjury in procuring the award; an inquiry 
which would be entirely consistent with the validity of 
the award in point of law, as it is for the purpose ot 
enabling the Executive to determine whether it should 
use its legal advantage or not to the prejudice of a friendly 
power. 

lt is too apparent to need discussion that the Ki xecutive, 
under existing laws, is powerless to enter upon such an in- 
vestigation as the charges of Mexico demand. and it would 


be almost useless, and extremely unfair and disrespectful 


& 

to Mexico fol the lixecutive to undertake an investigation 
before Congress shall have provided adequate means for 
doing so. This has been the opinion of the various high 
functionaries whose duty it has been, from time to time, 
to deal with this subject. They have been oppressed by 
a sense of the duties and responsibilities that rest on the 
United States in the premises and of their own powerless 
ness to meet those duties and responsibilities without the 
assistance of Congress. 

On August 13, 1879, Mr. Evarts, then Secretary of State, 
wrote the President that ‘The Executive Government is 
not furnished with the means of instituting and pursuing 
methods of investigation which can coerce the production 
of evidence or compel the examination of parties and wit 
hesses. The authority for such an inve stigation must proceed 
trom Congress. 1 would advise, therefore, that the proofs 
and conclusions you shall come to thereon, if adverse to 
the immediate payment on these awards of the install- 
ments received from Mexico, be laid before Congress fo 
the exercise of their plenary authority in the matter.” 
(Senate Report No. 1630, Fiftieth Congress, first session, 
p. 22.) 

In this way there has been delay in Executive action, 
but that delay has been plainly unavoidable, and can not 
be urged as a valid reason for applying to the judicial 
department to compel the Executive to make the desired 
distribution without the investigation which the national 
honor calls for. 

It is a grave mistake to say that the course taken by the 
K;xecutive is incompatible with the finality of the award 


as the judgment of a court of exclusive jurisdiction. 


J 


Whether the award may be said to be in favor of Ben- 
jamin Weil or ‘fin law and in fact an award to the United 
States against Mexico,” as was held DY the loreigon Rela- 
tions Committee of the Senate (Senate heport No. L650, 
l'iftieth Congress, first session, p 25), is immaterial, be- 
cause, so lone as any duty ot the Lnited States remains 


’ 


to be performed with regard to the award, it is, necessa 
rily, subject to such control bd Luthy rity ot the lixecu- 
tive as MAY be necessary to protec’ that department from 
being made an instrument for enforcing against a friendly 
power performance ot an award obtained by the fraud and 
perjury of our own citizens. 

lf is iipon the eround ot this relatio it ft Dy the United 
States tO the award 1} questi I that Vibe ius has made ito 
complaints ol fraud to this trovernment nione, Without 
] 
i 


having any recara to the seyera persons who have sue 


ceeded tO Weil's interest Mn the award. mid it} LPO fhe 


sme eround that the United Stat zy cringe’ Wit 

° . . 4 . ° i a1 ae | 

iT will reituse fo receryve satisfaction of the aware : pric 
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this Government has not been able to see that ben Lbinin 


Weil. in his lifetime. or those claimine under him sines 
his death. had oT have <tii\ seh inte rest in the premises 


LS entitled him or entitles them to be consulted as to the 


course to be taken with references ro Ne complaint Ol 
Mexico. 

Looked at from this the true point of view, there is no 
reasoli whatever for the repeated imputations Ol} the Kx: 
ecutive and (Congress ot wishine tO trample under foot 
the judgement ot acourt ot exclusive jurisdiction protected 


by unusually solemn sanctions 
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to Mexico for the Kxxecutive to undertake an investigation 
before Congress shall have provided adequate means for 
doing so. This has been the opinion of the various high 
functionaries whose duty it has been, from time to time, 
to deal with this subject. They have been oppressed by 
a sense of the duties and respo nsibilities that rest on the 
United States in the premises and of their own powerless- 
ness to meet those duties and responsibilities without the 
assistance of Congress. 

On August 13, 1879, Mr. Evarts, then Secretary of State, 
wrote the President that “The Executive Government is 
not furnished with the means of instituting and pursuing 
methods of investigation which can coerce the production 
of evidence or compel the examination of parties and wit 
hesses. The authority for such an ive stigation mrust proceed 
trom Congress. 1 would advise, therefore, that the proofs 
and conclusions you shall come to thereon, if adverse to 
the immediate payment on these awards of the install- 
ments received from Mexico, be laid before Congress fon 
the exercise of their plenary authority in the matter.” 
(Senate Report No. 1630, Fiftieth Congress, first session, 
p. 22. ) 

In this way there has been delay in Executive action, 
but that delay has been plainly unavoidable, and can not 
be urged as a valid reason for applying to the judicial 
department to compel the Executive to make the desired 
distribution without the investigation which the national 
honor calls for. 

It is a grave mistake to say that the course taken by the 
K;xecutive is incompatible with the finality of the award 


as the judgment of a court of exclusive jurisdiction. 


Y 

Whether the award may he said tO he in favor ot Ben- 
jamin Weil or “in law and in fact an award to the United 
States against Mexico,” as was held Dy the loreion Rela- 
tions Committee of the Senate (Senate Neport No. L650, 
liftieth Congress, first session, p 25), is immaterial, be- 
cause, so long as any duty of the United States remains 
to be performed with regard to the award, it is. necessa- 
rily, subject to such control and authority of the Kxecu- 
tive tLS may be necessary LO protec that department from 
being made an instrument tor enforcing against a friendly 
power performance ot an award obtained D the fraud and 
perjury of our Own citizens. 

lt is upon the ground of this relation held by the United 
States to the award 1 question th; i] Mi Ico has made her 
complaints ot fraud to this Government alone, without 
having any regard to the several persons who have su 
ceeded tO Wi il’s interest in the award, a dit ts LLpaon the 
same vround that the United States is e« fering’ whethes 
it will refuse ro recelyve satistactiol {>} the award: ana 
this Gaovernment has not been able to see that Benjamin 
Weil, in his lifetime, or those claimine under him since 
his death, had or have any such interest in the premises 
cS entitled him or entitles them tO he consulted aus to the 
course to he taken with reterencs tO the complaint ol 
Mexico. 

Looked at from this the true point of view, there is no 
reason whatever for the repeated imputations on the Ex- 
ecutive and Congress of wishing to trample under foot 
the judgment of a court of exclusive jurisdiction protected 
by unusually solemn sanctions 
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l oes the principle ot res rude ata, if het \ he asked. 
compel the United States to appropriate the truits of an 
award steeped in iniquity, or debarth at Government from 
refusing LO take advantage of a I onl rielit obtained I) 
crime. whether such rieht will benefit itself or one of its 
citizens ? 

[It is true that the attempt of the United States and 
Mexico to provide by a new treaty for a re Kuimination 
ot the W ei] and La Abra cases by an he) ternational 
tribunal tailed through the refusal of the Senate to Coneul 
in that mode Of adjustment, but ean it be said with cit \ 
show of reason that the mere fact of the rejection ot this 
treaty, nevotiated with cl view tO a particular mode 1) 
passing Upon the charees preferred D\ \lexieo. iS la by, 
regarded as the jndament O} the Senate that the charg s them 
selves (lie groundless 7? because the sFenute rejected the 
treaty necotiated Dy President Arthur, it is said that the 
impeached awards, which have heen stliomatized by every 
ofhce ana ( oneressional committee \\ ho have looked into 
them. should he recognized CLS valid aid bey ond reproach 
In short. that in the presence ot all the shocking evidence 
placed by Mexico hbetore the President he mitist shut his 
eyes and tell Mexico that he sees nothine of which his 
Government should be ashamed ! 

Supposing, now, that all the undistributed money should 
be paid under the stress of writs of mandamus, would it 
not be a humiliating confession of weakness for the United 
States to urge, as a reason for not giving proper attention 
to the charges made by Mexico, that the moneys to which 


those charges relate had been taken from the hands of its 


ees sa 


vie Saath teas eadieaeteneeitimeensenn tn 
v, audi aultan: 


lcxecutive, against its will, by legal process sued out of 
ITS OWN COUTTS hy its OW] Cll ~ Is ditheult LO be- 
; +] > | ‘ ‘ ° 
lheve rial anY court would achilOw ITs LO be made lnstru- 
mental iy driving this Government to assume such an atti- 
4 ee. } | 47 4] 
ride OF abnyect helplessness netrore the other vreat powers 
of the world 
In December, 1881, the Mexi minister, in a com- 
munication to the Seeretarv of Stat expressed his un- 
Wii iss 1a) SUP Pos ‘the \) ric’ | mechanism et ct 
2 } | 
Malt to which many others tum rnelr eves Aas To a 
model to lack the means Of trustrat L. preatl fraud Orig? l- 
' , . * » _ | 7 aS 7 . as ot 
nated to the detriment of a Mrienadly Bete which IS Ssparilip 
+ > ’ . . 7 : | s.% 
ne pret sto tulfill its oblivations tow i ie nited States, 
ind thi EDD EES i] del the Treat’ 1) lKLdward hornton, 
suid he doubted whether eith (,overnment “would 
} | . . 
INSIST HPO thr pet ment Of ClalIms wh to be tounded 
Upolh perypury And it now remat LO quire whether 
‘ : . ° j ] ° ; 
the Mexiea minister mieht not h | i\ said that oul 
‘political mechanism Was Walil in the particular he 
. ; } } +} 1, - e : ees «| . . 
mentions, and whether the umpire was not mistaken 1n 
_ oo hat. if | | i »aent : h: ‘ rarcd —_— 
SUP POSTS | re il i] ShOoOULd cur Out T MAT the aware Was 
obtained by perjury, this {,overnment had the power LO 
, : , , ; J a , 
retuse to be instrumental i collecting the fruits ol the 


erime Or its own eitizens 


here 


The stress of the case is just 


ARGUMENT 


THiS WRIT OF ERKOHR CAN NOT BE MAINTAINED WEETHOL'T 
AN INVASION OF EXECUTIVE DISCHRE TION, 


As the answer show S. it Is the deliberate opinion of the 
President and the Secretary ot State that the honor ot 
the United States requires that no more payments should 
be made to the persons. claiming interests in the Weil 
award until the charges of fraud and perjury in obtaining 
that award shal] have been shown to be unfounded. 

It suiiciently appears that the Executive can not make 
a satisfactory investigation into these charges until Con- 
gress shall have provided the means for conducting such an 
investigation, and that the delay complained of is not 


owing to any absence of diligence on the part of the Exec 


utive, but to the difficulty of vetting the action of Congress. 
This is stated, not because it is supposed to bea subject 
for judicial inquiry, but because it is desired that the court 
should know that there is no disposition Ol} the part of the 
K.xecutive to retain this money unnecessarily. 

The question presented, then, is whether the Judicial 
Department of the Government has the power, in this con- 
dition ot things, to coerce the distribution of this IMOney 
by mandamus, in the face of the determination of the Exee- 
tive to withhold distribution for the reasons stated 

When a government is applied to by one of its citizens 
to urge his claim against another power there can be no 
doubt that such government may undertake the prosecu- 


tion of the claim or not, as it may see fit. And it would 
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13 
seein to be equally clear that if aecovernment undertake 
the prosecution of such a claim it may abandon the pros- 
ecution of it at chy time and leave the citizen to such 
rights eunid remedies cis he bret have 

In CVCry Case the vrovernment Is the exclusive judge 
whether it will prosecute or whether it will withdraw its 
support from a claim. In the nature of things this must 
be so or rovernmelts would he constantly involved in 
the frauds ot their citizels and the peace oft nations might, 
sometimes, be jeoparded by the dishonesty of a single in- 
vidual 

Why this well established principle is not applicable to 
the award (1) the Weil claim it 1s difheult tO comprehend. 
Certainly Weil had no right to compel the United States 
to demand satisfaction of his claim trom Mexico. Had he 
or have those claiming under him any right to prevent the 
United States from withdrawing trom all connection with 
the claim at any time and so long as anything remains 
to be done by that rovernment in connection with it? 

If this Government should have reason to conclude, after 
such an examination into the evidence as its honor and a 
proper consideration for the Republic of Mexico demand, 
that the award rests on fraud and perjury, has it not a 
right to say to the claimants that it will not be instru- 
mental in paying them another dollar? Granting, for the 
sake of argument merely, that the award stands as a final 
judgment in favor of Weil and those who stand in his 
shoes, ean it be said that the United States would be guilty 
of trampling that judgment under foot simply by refusing to 


be any longer instrumental in obtaining satisfaction of it? 
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By declining to aid these claimants further in getting 


the fruits of that judgment the United States would inter- 
fere with no vested right of theirs, unless they have a 
vested right to the active aid of this Government in col- 
lecting the amount of a final award which is polluted by 
perjury. 

It is to be observed that the treaty of 1868, unlike some 
other treaties of the same class, contains no provision re 
quiring either Government receiving money from the 
other Government to distribute it among the parties claim 


ing to be entitled to it. 


By article 1 of the treaty all claims of the citizens of 


each Government are to be presented by the agent ap 
pointed to represent it betore the Commission, and each 
Government thereby becomes responsible through its agent 
for the integrity of the proceedings in each case, the claim 
ants themselves or their private counsel having no stand 
ing whatever before the Commission. 

The United States became as much responsible for the 
integrity of each case it laid before the Commission as 
though the claim was its own, and became invested, neces 
sarily, with all the power over each claim that might be 
necessary to enable it to discharge its wliole duty to Mex 
ico. ‘The Supreme Court say, in Frelinghuysen v. Key 


(110 U.S, 63.): 


The presentation by a citizen of a fraudulent claim or false testimony for 
reference to the Commission was an imposition on his own Government, 
and if that Government afterwards discovered that it had in this way been 
made an instrument of wrong towards a friendly power, it would be not 
only its right, but its duty, to repudiate the act and make reparation as 
far as possible for the consequences of its neglect, if any there had been. 
International arbitration must always proceed on the principles of national 
honor and integrity. Claims presented and evidence submitted to such a 


* cl er t 
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tribunal must necessarily bear the impress of the entire good faith of the 
Government from which they come, and it is not to be presumed that any 
Government will for a moment allow itself knowingly to be made the in- 
strument of wrong in any such proceeding. No technical rules of pleading 
as applied in municipal courts ought ever to be allowed to stand in the 
way of the national power to do what is right under all the circumstances. 
Every citizen who asks the intervention of his own Government against 
nother for the redress of his personal grievances must necessarily subject 
himself and his claim to these requirements of international comity. None 
of the cases cited by counsel are in opposition to this. They all relate to 
the disposition to be made of the proceeds of international awards after 
they have passed beyond the reach of the Governments and into the hands 
of private parties. The language of the opinions must be construed in 
connection with this facet. The opinion of the Attorney-General in Gibbes’ 
ease (13 Op., 19) related to the authority of the executive officers to submit 
the claim of Gibbes to the second commission after it had been passed on 
by the first, without any new treaty between the Governments to that 


etleet., not to the powel to make such a treaty. 


To this may be added the following from the opinion 
of the Court of Claims in Great Western Ins. Co. v. U.S. 
M6 Cl. wae: Be. eee 4. 2. 2 Oe: 


When the National Government urged upon Great Britain the demands 
of Americaa citizens on account of the depredations of the rebel cruisers, 
those demands became reclamations by the sovereignty of this nation 
ivainst the British sovereign, and passed out of the region of mere private 
right into the domain of international law, and out of the hands of the 

Abi nto those of his .overnment. 

When they so passed, the authority of the National Government over 

them became immovable and supreme, not only as between it and the citizen, 


but as between it and Great Britain. If not so, it was impossible for the 
l'nited States to have treated honorably with Great Britain in regard to 
them: for it was Great, Britain’s high and undoubted right to know that 
the United States had sovereign power, absolute and unimpeachable, to 
do what they saw fit in regard to the claims which were the subject-matter 
of the treaty, and that there was nothing behind to impair or weaken that 


powel 

All this would seem to follow from the admission in the 
relator’s brief that it.is competent for the United States 
and Mexico to annul by treaty stipulation the award or 
judement claimed to be in favor of Weil without his con- 
sent. All that is necessary to contend for here is that the 


United States ean, if the charges are made good by 
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Mexico, return the money in its hands to that power, and 
leave the claimants to get satisfaction of the award in any 
way that is open to them. 

But it is said that the rejection of the treaty of 1882 
by the Senate, with the evidence in support of the charges 
of fraud and perjury before it, is the decision of that body 
that the charges were not supported, and that the honor 
of the country is fully vindicated, and that all that is left 
is a purely ministerial duty to pay the money. 

If the rejection of the treaty was on the ground that the 
Senate Was of opinion that the charees were baseless. it is 
remarkable that, ais we have seen, the Senate (Committee 
on Foreign Relations, in 1888, some time after the rejection 
of the treaty by the Senate, reported to the Senate that 
“ Weil and all his witnesses are impeached, their perjury is 
established, and their utter unre liability fully yn oved.” | Supra. ) 

It is not complimentary to the Senate to say that their 
rejection of the treaty compels the conclusion that they 
deemed the evidence adduced by Mexico unworthy of at 
tention, when several Presidents and Secretaries of State. 
and the Senate Committee on Foreign Relations have been 
deeply impressed, not to say convineed by that evidence 

This of itself shows that the Senate eould hot have pro 
ceeded on the ground attributed to it, but must have been 
swayed by other considerations, as has been already stated 
and need not be repeated, and justifies the assumption of 
Secretary sayard, in the communication above referred 
to, that the rejection of the treaty was in no sense an ex- 
pression of opinion adverse to the investigation of the 


charges with reference to the impeached awards. 


ie 
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But how can it be said that, because the Senate refused 
tO ratify cl treaty setting the award aside, the Executive 
is not at liberty to withdraw its aid and countenance from 
that award and leave the parties themselves interested, in 
it to collect what remains due? It is not perceived that 
it is necessary to abrogate the finality clause of the treaty 
of 1868 in order to enable the Executive to refuse its aid 
to the claimants and leave them to enforce their final judgq- 
ment in any way they can. ‘Vhere is nothine in such a 
course that would be inconsistent with the inviolability 
cyt the award, SO fear as We are able ro see, 

What, then, remains of the argument that the Execu- 
tive Is attempting to violate a solemn judement by solicit- 
ing Congress to give it the necessary means for inquiring 
into the charges preferred by Mexico in order that it may 
determine whether to abandon further connection with the 
impeached award or not 4 

Furthermore, it is not pereeived how the failure of the 
treaty making power to act, by th rejection ot the treaty, 
has had the effect of hampering or concluding the Presi- 
dent as to duties that be longa to hom alone, and with which 
the Senate have nothing to do. In what way can the 
Senate interfere with such duties? What relevancy has 
the action or non-action of the Senate to such duties? 
We contess we do not see the force of the argument of 
the relator on this point. We do not see what the finality 
clause of the treaty or the sanctity of judgments have to 
do with the case, inasmuch as the Executive does not pro- 
pose to interfere with either, should it determine to refuse 
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any further assistance to the parties interested in the 
award. 

It would be a waste of time to argue that the question 
whether the Government shall give its support to a private 
claim against another nation or withdraw that support is, 
under the Constitution, left to the exclusive discretion of 
the Executive 

The answer shows that the President has determined, 
upon the evidence before him, that no more money should 
be distributed under the Weil award until the charges of 
fraud and perjury can be properly investigated, and the 
important inquiry arises whether the judicial department 
of the Government has authority to review the premises 
upon which the President has acted and substitute its dis 


cretion tor his 


| | . 


Mandamus can not be maintained, for the further reason 
that the fund in question is in the hands of the President 
of the United States. ‘This is unavoidably the case, under 
the Constitution. 

Under the power granted by the Constitution to the 
Executive ‘‘ to receive ambassadors and other public min- 
isters” (art. 2, sec. 3), the President is, as Mr. Jefferson 
declared, ‘“‘the only channel of communication between 
the [this] country and foreign nations” (Whart. Dig. Int. 
Law, § 79, p. 586, 2 ed.). It was, therefore, by the Presi- 


dent alone that the money paid, from time to time, by 


Mexico could have been received, and it is in his hands. 
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and not in those of the Secretary ot State, that such of 
the money remains as has not been distributed. 

To say that this undistributed money is in the keeping 
ot the Secretary ot State, is tO ionore the proper relations 
of that ofhicer to the President lle is the mere hand of 
the President. and, like cll ordinary accent, his possession 
of the MOTE \ Is that ot his principal, the President, who 
may at any moment deprive him of all control over it; 
and what the Roman jurists say of the possession of de- 
positaries and hirers Is perfectly applicable to the Secre- 
tary of State, namely, that they do not possess, they are 
only wn POSSESSION, wow possi ni. SMT Tantiim WY, POSSESSIONE. 
As Ulpian says, it is one thing to possess but a vastly dif- 
ferent thing to be in possession, ‘‘a/iud est possidere, lona 
aliund im POSSESSION esse.” 

This relation between the Secretary of State and the 
President 1S hxed by the (‘onstitution and can not hy 
changed by Congress. or the court: It is founded in the 
fundamental distribution oft powers Along the three Ci- 
ordinate departments of the Government 

In U.S ex rel. White v. Bayard (127 U.S, 250) this 
very point was raised; and, although it was not necessary 
to decide it, the court notice its importance, by remark- 


in 
ng: 


We express no opinion as to the validity of the second ground of defense 
set up in the anawer. that the Secretary of State is not invested with 
authority over the moneys in question independently of the President, and 
thaé it is the opinion of the President that the public interests forbid the 
making of payments to White, in the condition of things set forth in the 


inswer., 


Besides the power “ to receive ambassadors and other 


public ministers” the Constitution, amongst others, conters 
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on the president the power to he **Commander-in-C het 
of the Army and Navy.” 
In establishing the State, War, and Navy Departments 


Congress has been attentive to the fact that the powers 


chiefly appertaining to the functions of these Departments 
are vested in the President by the (‘onstitution and not 


subject to legislative control. Accordingly, Congress has 


declared, in defining the duties ot the heads ot these 
Departments, that they shall be such only as the President 


himself shall pre V/ rab 


As to the duties of the Secretary otf State (Congress 
SAYS: 


The Secretary of State shall perform such d 


Ntries AS SOM irom Lime ta 
time be enjoined on or intrusted to him by the President relative to cor 
respondenes Ss. COMMISSIONS, OT mstrive Lions roor wi hy run lel ‘ ; rprat 


} ; } tt Pe ol 1} 
CVUNSUIS Trom the | nited States, or to negotiations wit t | niinisters 


iis or other applications from 
for ren publie ministers or other foreigners, or to such other matters re 
specting foreign afiairs as the President of the United States shall assign 
to the Department - and he shall conduct the business of thu Department 


bit Stile ly manner as the President sha | adireet at . 4 


With reference to the duties of the Secretaries of War 
and the Navy, (Congress has declared As follows 


rhe Secretary of War shall perform such duties as shall from time to 
time be enjoined on or intrasted to him by the President relative to mili 


tary COMMISSIONS, the military rorces air warlike stores of the United 


States, or to other matters respecting military afiairs; and he shall con- 
duct the business of the Department in such manner as the President shall 


direct. (R.S., 6 216.) 
The Secretary of the Navy shall execute such orders AS iit shall receive 


from the President relative tothe procurement of naval stores and materi 
| 


als, and the construction, armam: nt, equipment, ana employment of ves 
sels of war, as well as all other matters 


lishment. (R.S., 6 417.) 


connected with the naval estab 


But when Congress came to prescribe the duties of the 
Secretaries of the ‘l'reasury, of the Interior, and of Agri- 


culture, the Postmaster-General, and the Attorney-General! 
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if Sper fie d what they should he, ( OngTess not being restricted 
by the Constitution, in those Instances, as it Is in the cases 
of the three other Departments. 

It is not denied that Congress may lay the heads of the 
State, War, and Navy Departments under determinate 
duties, amounting to commands to do certain things, but 
such duties must always relate to matters which Congress 
may, under the Constitution, commit to the hands of the 
officers last mentioned, and not to duties appertaiming lo the 
President alone ; 

Chief-Justice Marshall, speaking of the head of the 
Department Ol loreign Aftairs, as the Department ot 
State was then called, in Marbury v. Madison, says, ‘‘ He 
is to conform precisely to the will of the President, he is 
the mere organ by whom that wiil is communicated. The 
acts of such an officer can never be examinable by the courts.” 
Again he says: 


i fhisw reasoning ta 4 "- hers the heads of Departments 


fiatha i ial ‘i sé nis ,f rr j Prurinre merely fo ere ute the 


fen? ; rarhner fo acrin “sae ti eheicn the Kyrecutire Pusseraes 
wmrhrona;il oj f 4 Ja ppacrerion nothing can he mere perfectly clear than that 
cis are o ij pol ical iy ¢ raminab ‘ | Cr ver ) 


lt Is hot perceived, theretore, that there is any possible 
way by which the judicial department of the Government 
can tasten a duty on the Secretary of State to pay the 
relator money that Is possessed by the President and sub- 
ject to his discretion and control, especially when the 
Seeretarv has said in his answer that the President has 
ordered him not to pay it 

This application of the relator for a mandamus is 


nothine less than an invitation to this court to take out of 


tn eA Ea He: 
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the President’s hands a matter committed to his exclusive 


charge by the Constitution, and apply to that matter its 


judgment and discretion. In a word, the relator’s object 


is to substitute judicial discretion, which the Constitution 
does not contemplate, for Executive discretion, which the 
Constitution does contemplate. ‘One branch of the 
Government can not encroach on the domain of another 
without danger. ‘The safety of our institutions depends 
in no small degree on a strict observance of this salutary 


rule.” (Sinking-Fund Cases, 99 U.S., p. 718.) 


THE ACT OF JUNE 8, S78. 


It is sought to evade this difficulty by the argument 
that the act of June 18, 1878 (20 Stat., 144), has made 
the Secretary of State the depositary and custodian of the 
fund. 

We can not accept this view of the statute: first. be 
cause we deny the power of Congress to take the fund 
paid by Mexico under the awards out of the hands of the 
President, where the Constitution places it, and make the 
Secretary of State its custodian. The argument on this 
proposition needs not tobe repeated. Secondly, the statute 
admits of no such meaning, supposing that Congress had 
the authority to pass such a law. 


It is to be observed that there was a complete harmony 


of opinion between the Congress that passed the act of 


1878 and the President as to the course to be taken 


with reference to the impeached awards. The President 


had communicated to Congress his opinion that the honor 


of this country required that no more payments should 
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23 
be made on those awards until the charges preferred by 
Mexico had been investigated and found without Ssup- 
port, and Congress expressly concurred in that view in the 
htth section of the act of 1878 

Now, to hold that Congress intended, by the act of 
IS78, to take the fund from the President’s control is 
little short of holding that Congress, by enacting that 
law, voted a want of confidence in the person who then 
filled the office of President. ‘There does not appear to 
be any escape from that conclusion. 

This court has repeatedly said that it will not take the 
language oft a statute in a harsh or unreasonable sense 
unless required to do so by al clear expression ot the 
legislative will. (Chew Heong v. United States, 112 U._S., 
936; Blake v. U. S., 103 U. 5, 227; United States v. 
Kirby, 7 Wall, 482: United States v. Jones, 131° U.S., 1.) 

Turning now to the several sections of the act of 1878, 
there does not appear to be anything in them that indi- 
cates a purpose to withdraw the fund from the custody and 
control of the President, for, as this court say in F'reling- 
huysen v. Key, “tv [Section 1] DOES NOT UNDERTAKE TO SET 
ANY NEW LIMITS ON THE POWERS OF THE EXECUTIVE;” and 
in another part of the same opinion the court say that, 
pending the negotiations with Mexico, the President “ may 
properly withhold from the relators their distributive shares 
of the MmOoOneys w0Ww in the hands of the Secretary of State,” 
showing, clearly, that the court regarded the moneys as 
still under the control of the President, notwithstanding the 
act of 1878. If the court had regarded the statute as trans- 


ferring the moneys to the control of the Secretary of 
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State, it would hardly have said that the President had 
the power to withhold them pending the negotiations. 

But the statute itself is its best expositor. The fifth 
section requests the President to investigate any charges 
of fraud as to the Weil and La Abra awards, and, in case 
he comes to the conclusion that the said eases, or either 
of them, should be reopened and retried, declares that “it 
shall be lawful for him to withhold payment of said 
awards, or either of them, until,” ete. If Congress had 
intended to put the Secretary of State in control of the 
fund it would hardly have declared that the President, 
and not the Secretary, should withhold payment of thi 
awards. 

The first section of the act is relied on to show a pur 
pose to put the fund under the full control of the See- 
retary of State, but that it had no such effect is shown by 
the already-quoted remark of this court, in the case above 
mentioned, that this first section ‘‘does not undertake to set 
any new limits on the powers of the [Hxecutive.” 

Indeed, the history of the act of 1878 shows this. ‘That 
act was framed at the solicitation first of Mr. Fish, and 
next of Mr. Evarts, as Secretaries of State. As the fol- 
lowing letter from Mr. Evarts shows, the necessity for the 
legislation asked for was to obtain an appropriation to 
make good to the fund awarded to our citizens the 
amount deducted by Mexico as the amount awarded to 
citizens of Mexico, and also to obtain from Congress a rule 


of action in respect of the satisfaction of the expenses of 


the commission. 


DK PARTMENT OF STATE. 


HWashington, November 6, 1°77. 


« 


sin: T have the honor to invite the attention of your honorable com 


mittee to the necessity of immediate legislation to¢ nable the prompt pay 


, 
‘ 


ment of the awards in favor of our citizens, under the convention of July 
1, LA68, between the United States and 4 

On the 3lst of January last. in due observance of the terms of the con- 
VenutIO! md of the subsequent agreements pa protocols. the Mexican Re- 
public pant to the United States a certain sum tn sat isfaction of the first 


instaliment then due The actual amount then received from Mexico was 


{mount due at tirst installment ae $500, 00000 


i ; y 4 : + ‘ 
| eas paiance in tavor of Mi kico on adjustment of joint ©i- 
’ nses of | : ' iiss it ; i sidwWwi I ite nent ill 
’ . ; ’ 
exed to the proto of December 10, 157 wccording |, 
3.3 ' - = a ‘ 
vithheld by Mexico ene o7., 499. O1 
'> : +) 4s 4 i} 
Daiance =P 242, S00. 99 
the «distribution of this sum, at least, is Tere ryentiy pressed on this 
1) : 7 ry 7 : , } ‘ ’ , ’ ’ , = . : ‘\% ' . } } ; « | t} " 
sft ' ti vik {} iT Vai 5} aa ' ' ,? ’ BiLatrtii my onewre SS U it 
sunt assumed bb Tne trovernment of the | re si ites according to the 


ern tf the convention, to wit, the s f awards in favor of Mexican 


; 4 ' + ; ant (,overnmel ‘ ; States Chis sum. nr) Duur- 


‘i ~ — «8 si : 
ntior eh} ‘ } —— 
lance OF tne convention, is W iexico from the aggregate 
wards in favor of! r cit a rompt distribution of 


meyvy awarded to : t the Government of the 


i tnited S&tnates tor ft iT ~ s ij 1 Ly ‘ t\ v! if h this (,overn- 
Sri . ‘1 = 7 : iv is at the cost of the 
Lal slits Stie Govel eal . “ self with interest on the 
ts hands. I : se, I a rmed that many of 
the claimants at that - noer that their necessities 
nay eX sc Tie [ ’ " SS | erest. 
| have , howevel eCsiba LO ti “ | S <Lis§l lt ni of the money on 


hand, w! h wv e a OT to the te ol the Government, be- 


cause of some legisiati i - Sssa©ry | ane yood to the fund the 
smount with w [ ‘ ' nt oF ft ted States ischargeable, and 


bere AuUse IL Is ike ~ | ’ | i ) or toe reservation from 


the installment e eX] sos of 1 rovernment should now be 
settled bes 1 ™ . | =S i 4 _ 4 LO Carry Vit these 

rposes t ust ( vress .s louse unanimously and 
received the ap \ t I ‘4 Relations and of the 
Judiciary or the Ss . Mk Pussal n the Senate was 
irrested in the last vs of 1 SeS5 y & stggestion that evidence 
might be preset that tw o swards W ised upon fraudulent 
testimony, and that s iv s " : f hat reason 

Since that time the Mexican GW 3s simply presented, in a 
pamphlet form, the mo ues " tora y before the umpire (Sir 


Edward Thornton) in the cases . ‘\ ynd of La Abra Mining 
Company, adding thereto the correspond etween the Mexican min 
in reference 
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ister, Don Ignacio Mariscal, and y pred aso! 
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to these two cases. These motions were denied byithe umpire, and these 
awards, standing upon the same footing of finality under the convention 
with all the others, are awaiting distribution 

In a communication accompanying these pamphlets, Sefhor Cuellar, the 
Mexican ohargé d’attaires ad interim, states that the object of this appeal 
of his Government is ‘‘ pot to prevent the payment of the awards made 
by the umpire in the now extinct mixed claims commission, but only in 
the interest of rectitude and justice, to render manifest the fraud com 
mitted by the parties interested.” 

I beg leave to inclose a copy of the bill of the last session. and to ask 
that it may be promptly considered, that this Department may be relieved 
from the importunities of the claimants, an installment on whose awards 

e is now in the hands of the Government of the United States 
I have the honor to be, sir, vour obedient servant, 
We. M. EVARTS 

Hon. THOMAS SWAN, 

Chairman of the Committee on Foreign Relations, 


HTouse of Representatives 
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Mr. Kivarts Was TOO enliehte ned a lawyer to think that 
there was any necessity to resort to Congress for authority 
to the President to distribute the money awarded, and, 
consequently, he asks for no such authority 

Nor does it seen) reasonable TO suppose that Congress, 
in extending the first section of the act to the subject of 
distribution, intended tO do more than it did by the fifth 
section, which the court said was a mere request from Con- 
eress to the Executive, and related to a matter over which 
the latter had complete authority without the statute. 

Indeed, there is an insuperable difficulty in holding that 
the act of 1878 had any such effect as to put the Secre- 
tary of State beyond the control of the President as to 
the moneys paid by Mexico in satisfaction of the awards, 
because that view of the statute requires that it should be 
held to have repealed by implication section 202, Revised 
Statutes, with which the interpretation contended for is 


in direct antagonism. Section 202 is as follows: 


The Secretary of State shall perform such duties as shall, from time to 
time, be enjoined on or intrusted to him by the President relative to corre- 


spondences, commissions, 0 pions to or with public ministers or 
consuls from the United States, or to negotiations with public ministers 
from foreign states or princes, or to memorials or other applications from 
foreign public ministers, or other foreigners, or to such other mattera re- 
ypecting foreign aflairs asthe Td’resident of the United States shall assiqn to 
the Department, and he shall conduct the business of the Department in auch 


, * 
manner as the Preside ni 


Now. repeals by implication are not favored ( Red Rock 
Vv. He wri, LOG [) =. . AQ6. and CASeS cited). nor is it at all 
probable that (Cloneress nite nded tO make SO radical il 
change in a law that has stood unchanged from the found- 
ing of the Government merely tor the purpose of taking 
from the Exeeutive control over the money paid on these 


Mexican awards 


Iii. 


but supposing the act of | | did have the effect of 


makine the Secretar of State the custodian ot the Money S 
paid Ly Mexico tO satisfy the AWoOPCUS acainst her, if is not 
perceived how thr door is thereby opened for eranting ct 
mandamus in this case, UNLESS if should he held that Con- 
vress intended to place the Secretary of State under the 
Stress ot cll) absolute command LO make distribution of the 
fund in case this Government and Mexico should fail to 
conclude il Treaty to reopen and retry the TWO Cases, and 
unless it should furthermore be held that Congress in- 
tended that the Secretar of State should be powerless to 
protect his Government from being made instrumental in 
procuring the payment of awards that should prove To 
have been procured by fraud and perjury. 

Now we afe unable LO comprehend how such an inten- 


tion could be attributed to Congress. 


' 
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[t is true that when the act of 1878 was passed it was 
supposed that a way out of the embarrassment in which 
this Government found itself would be aflorded by the 
negotiation of a new treaty setting aside the awards and 
providing for a new trial of them, but what warrant is 
there for saying that Congress intended, if no treaty 
should be made, to deprive the Secretary of State of the 
power to adopt any other recoe@iuzed mode of relieving 
his Government from its embarrassment that could be 
adopted without violating the sanctity of the two awards. 

Annulling the awards Dy Treaty Was One Way ; but it 
was not the only way out of the difficulty, as was evi 
dently the opinion of this court in Frelinghuysen v. Key, 
where it says that “‘as between the United States and 
Mexico the awards are final and conelusive until Set aside 
by agreement between the two Governments OR OTHER 
WISE.” 

Was the Secretary then bound to imperil (itl amicable 
relations with Mexico, by ignoring her charges and con 
fessing that Congress had deprived him of the power to 


cr 
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save his country from the contamination of further eon 
nection with awards which he helieved to be steeped in 
crime? What an attitude fora great government to take! 

It may be stated as well here as anywhere else that the 
view advanced that the Supreme Court decided in Freling- 
huysen v. Key that there was no course open to the Execu- 
tive for the protection of the national honor except by 
making a new treaty with Mexico, can not be sustained 


The question in that case was whether payment of the 


awards could be compelled while this Government and 


29 
Mexico were negotiating with reference to the awards, 
and the court. confining ts opinion to the case before it, ad- 
judged that, while those negotiations were going on, pay- 
ment could not be compelled. 

It is therefore gratuitous to say that the court also de- 
cided that the negotiations then on foot were the only 
means of meeting the difficulty that was embarrassing our 
Government. If that is so, what did the court mean when 
it said that the awards under the treaty of 1868 might be 
set aside “by agreement between the two Governments 
or otherwise?” 

[ am aware that the learned counsel for the relator con- 
veniently disposes of the words ‘or otherwise” by saying 
that what they import is merely obiter dictum; but we ap- 
prehend that they are too closely connected with the point 
in judgment to be let down the wind in that way. 

The strong terms in which the Chief Justice speaks of 
the duty of a government to prevent itself from being 
made instrumental in carrying out the frauds of its citizens 
against another government make it necessary and just 
to restrict the language of the opinion to the case actually 
before the court. As the learned counsel opposite himself 
insists, the Opinion of the court must be read in the light 
of the particular facts with which it was dealing. The 
learned Chief Justice never could have meant that if the 
treaty failed before the Senate, this Government was 
bound to be instrumental in obtaining payment of awards 
which it might be satisfied had been made on the testi- 


mony of perjured witnesses. 


' 
| 


30 


IV. 

The learned counsel for the relator is in error when he 
says, in a tone which savors of animadversion, that the 
respondent in his answer asks the court to wait until he 
‘an obtain legislation to cut down the claimant's rights. 
Nothing of the kind appears in the answer. All that is 
there said is that the Executive has not the means to con- 
duct an adequate investigation, and must appeal to Con- 
gress for those means. 

His predecessors had said the same thing, as we have 


shown, and the Supreme Court concur in that view in 


Frelinghuysen v. Key, where they say that ‘the report of 


Mr. Evarts can not be read without leaving the convie- 
tion that ¢/ the means had been afforded, the inquiries which 
Congress asked for would have been further prosecuted.” 

in its condition of helplessness, which this court recog- 
nizes in the quotation just made, what was the Executive 
to do but await the action of the legislative department 
of the Government ? 

Again, it may be asked what has the Executive to do 
with the character of such legislation as has been pro- 
posed? It has asked for the means of making a proper 
investigation, but if Congress, in furnishing those means, 
should go further and provide for vacating the awards, is 
that a matter which the Executive can control? Does it 
follow that, if Congress should, by such legislation, act 
beyond its powers, as is contended, the Executive would 
be any the less able to dissolve its connection with the 


awards, if the charges of Mexico should be proved, and 


~~ 
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leave the claimants to such rights as they have by virtue 
of the adjudication of the commission—rights which 
would not be attected by any legislation that might be 
invalid? 

If any domestic court should decide that the awards 


were the results of perjury and fraud, that would be a 


sufficient basis for Executive action; and it would be en- 
tirely immaterial to the Executive if such court went fur- 
ther and adjudged the awards void, because what the vin- 
dication of the honor of this country and the application 
of Mexico would in that event require are merely that this 
(tovernment should cease to be instrumental in enforcing 
the awards and no more. 

It is evident, therefore, that the learned counsel tor the 
relator misapprehends the position taken by the respond- 
ent and that his attention has been unnecessarily directed 
to an exposition of the judicial power under the Constitu- 


tion. | 
If, as is admitted by counsel, the Umited States has 


authority to agree by treaty with Mexico to set aside the 
awards, has not the United States the right, through its 
Kixecutive, to refuse to have anything more to do with 


their payment! 


Ve 
But suppose a mandamus should be awarded, and the 
President should deem it his duty to withdraw the fund 
from the respondent’s hands? Would that fact suffice to 
purge the apparent contempt of disobeying the writ? 


How could it have that effect? And what alternative 
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would the respondent have to paying de bonis propriis the 
amount named in the writ? ‘The counsel for the relator 


says he can hardly observe a ‘“ becoming seriousness ” In 


treating this point, but, unfortunately, he seems to mis- 


apprehend its bearing. As, however, we do not think it 
will become a practical question in the case, we forbear 


to discuss it. 


VI. 

It is unnecessary to inquire whether the award in ques 
tion was in favor of the United States, in order to establish 
the proposition that it is under the absolute control of the 
Executive. ‘lhe Senate Committee on Foreign Relations 
thought it was an award in favor of the United States, as 
we have seen, and this Court say, in Frelinghuysen v. 
Key (supra): 


* - + * 


Thus while the claims of the individual citizens were to be 
considered by the commission in determining amounts, the whole purpose 
of the convention was to ascertain how much was due from one government 
to the other on account of the demands of their respective citizens. 

See also the cases of Rustomjee v. The Queen (1 Q. B. 
L)., 487; S.C. 2 Q. B. D., 69) and Burnand v. Rodocanachi 
(5 C. P. D., 424; 8. C., 6 Q. B. D. (C. A.) 633, and 7 Ap- 
peal Cases). 

We respectfully submit that the records presents no 
‘ase for a mandamus. 

Wm. A. Maury, 


Assistant Attorney-General 


APPENDIX 


ACT OF JUNE 18, 1878 


Le it enacted by the Senate and House of Repre sentatives of the 
l’nited Ntates of America in Congress assembled, That the Secre- 
tary of State be, and is hereby, authorized and required to re- 
celve any and all moneys which may be paid by the Mexican 
Republic under and in pursuance of the conventions between 
the United States and the Mexican Republie for the adjustment 
of claims concluded July fourth, eighteen hundred and sixty- 
eight, and April twenty-ninth, eighteen hundred and seventy-six, 
and whenever and as often as any installments shall have been 
pail by the Mexcian Republic on account of said awards to dis 
tribute the moneys so received in ratable proportions among the 
corporations, companies, or private individuals, respectively, in 
whose favor awards have been made by said Commissioners or by 
the umpires, or to their legal representatives or assigus, except 
as inthis act otherwise limited or provided, according to the pro 
portion which their respective awards shall bear to the whole 
amount of such moneys then held by him, and to pay the same, 
ian is hereinafter provided, 


without other charge or deduction | 
to the parties respectively entitled thereto. And in making sach 
distribution and payment due regard shall be had to the value at 
the time of such distribution of the respective currencies in 


which the said awards are made payable; and the proportionate 
amount of any award of which, by its terms, the United States is 
entitled to retain a part shall be deducted from the payment to be 
made on such award, and shall be paid into the Treasury of the 
United States as a part of the unappropriated money in the 
Treasury, 

Sec. 2. That out of any moneys in the Treasury not otherwise 
appropriated a suflicient sum is hereby appropriated to enable the 
Secretary of the Treasury to pay to the Seeretary of State of the 
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United States, in gold or its equivalent, the equivalent of fifty 
thousand five hundred and twenty-eight dollars and fifty-seven 
cents in Mexican gold dollars, and ten thousand five hundred aud 
fifty-nine dollars and sixty-seven cents in American gold coin, and 
eighty-nine thousand four hundred and ten dollars and seventeen 
cents in United States currency, said sums being the aggregate 
in said currencies respectively of the awards made under the said 
convention of July fourth, eighteen hundred and sixty-eight, 1 
favor of citizens of the Mexican Republic against the United 
States, and having been deducted from the amount awarded in 
favor of citizens of the United States, and payable to Mexico, In 
accordance with article four of said treaty: and that said sums, 
when paid to the Secretary of State, as aforesaid, shall be regarded 
as part of the awards made under the said treaty, to be paid o1 
distributed as herein provided. 

Sec. 3. Thatout of the payments and installments received from 
Mexico, as aforesaid, on account of said awards, and out of the 
moneys which shall be received by the Secretary of State under 
the provisions of this act, the Secretary of State shall, when and 
as the same shall be received and paid, and before any payment 
to claimants, deduct therefrom and retain a sum not to exceed five 
per centum of said moneys awarded to citizens of the United 
States, until the aggregate of the amounts so dedueted and re 
tained shall equal the sum of one hundred and fourteen thousand 
nine hundred and forty eight dollars and seventy-four cents, being 
the amount of the expenses of the Commission, Including Conn 
gent expenses paid by the United States in accordance with article 
six of the treaty, as ascertained and determined in pursuance of 
the provisions of the said treaty; which said sums, when and as 
the same are deducted and retained, shall be, by the Secretary of 
State, transmitted to the Secretary of the Treasury, and passed to 
the account of and be regarded as unappropriated money in the 
Treasury. 

SEc. 4. That in the payment of money, in virtue of this act, to 
any corporation, company, or private individual, the Secretary of 
State shall first deduct and retain or make reservation of such 
sums of money, if any,as may be dueto the United States from any 
corporation, company, or private individual in whose favor awards 
shall have been made under the said convention. 

SEc. 5. And whereas the Government of Mexico has ealled the 
attention of the Government of the United States to the claims 
hereinafter named with a view to a rehearing, therefore be it 
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enacted that the President of the United states be, and he is 
hereby, requested to investigate any charges of fraud presented 
by the Mexican Government as to the cases hereinafter named, 
and if he shall be of the opinion that the honor of the United 
States, the principles of public law, or considerations of justice 
and equity require that the awards in the cases of Benjamin 
Weil and La Abra Silver Mining Company, or either of them, 
should be opened and the cases retried, it shall be lawful for him 
to withhold payment of said awards, or eithér of them, until sueh 
case or cases shall be retried and decided in sueh manner as the 
Governments of the United States and Mexico may agree, or 
until Congress shall otherwise direet. And in ease of such re- 
trial and decision any moneys paid or to be paid by the Republic of 
Mexico in respect of said awards, respectively, shall be held to 
abide the event, and shall be disposed of accordingly; and the 
said present awards shall be set aside, modified, or affirmed as 
may be determined on such retrial: J’revided, That nothing 
herein shall be construed as an expression of any opinion of Con 
eress in respect to the character of said claims, or either of them. 
(20 Stat., 144.) 


CONVENTION OF JULY 4, 1868, FOR THE SETTLEMENT OF 
CLAIMS BETWEEN THE UNITED STATES AND MEXICO 


Whereas it is desirable to maintain and increase the friendly 
feelings between the United States and the Mexican Republic, and 
so to strengthen the system and principles of republican gov- 
ernment on the American continent; and whereas since the sig- 
nature of the treaty of Guadalupe Hidalgo, of the 2d of February, 
1848, claims and complaints have been made by citizens of the 
United States, on account of injuries to their persons and tieir 
property by authorities of that republic, and similar claims and 
complaints have been made on account of injuries to the persons 
and property of Mexican citizens by authorities of the United 
States; the President of the United States of America and the 
President of the Mexican Republic have resolved to conclude a 
convention for the adjustment of said claims and complaints, and 
have named as their plenipotentiaries the President of the United 
States; William H. Seward, >eeretary of State; and the Presi- 
dent of the Mexican Republic, Matias Romero, accredited as en- 
voy extraordinary and minister plenipotentiary of the Mexican 
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Republic to the United States, who, after having communicated 
to each other their respective full powers, found in good and due 


form, have agreed to the followiug articles : 


ARTICLE Il. 


All claims on the part of corporations, companies, or private in- 
dividuals, citizens of the United States, upon the Government of 
the Mexican Republic arising from injuries to their persons or 
property by authorities of the Mexican Republic, and all claims 
on the part of corporations, companies, or private individuals, eit- 
izens of the Mexiean Republic, upon the Government of the 
United States arising from injuries to their persons or property 
by authorities of the United States, which may have been pre- 
sented to either Government for its interposition with the other 
since the signature of the treaty of Guadalupe Hidalgo between 
the United States and the Mexican Republic of the 2d of Febru- 
ary, 1848, and which yet remain unsettled, as well as any other 
such claims which may be presented within the time hereinafter 
specified, shall be referred to two Commissioners, one to be ap- 
pointed by the President of the United States, by and with the 
advice and consent of the Senate, and one by the President of the 
Mexican Republic. In case of the death, absence, or ineapacity 
of either Commissioner, or in the event of either Commissioner 
omitting or ceasing to act as such, the President of the United 
States or the President of the Mexican Republie, respectively, 
shall forthwith name another person to act as Commissioner in 
the place or stead of the Commissioner originally named. 

The Commissioners so named shall meet in Washington within 
six months after the exchange of the ratifications of this conven. 
tion, and shall, before proceeding to business, make and subscribe 
a solemn declaration that they will impartially and carefully ex. 
amine and decide, to the best of their judgment, and according to 
public law, justice, and equity, without fear, favor, or affection to 
their own country, upon all such ciaims above specified, as shall 
be laid before them on the part of the Governments of the United 
States and of the Mexican Republic, respectively ; and such deela- 
ration shall be entered on the record of their proceedings. 

The Commissioners shall then name some third person to act as 
an umpire in any case or cases on which they may themselves differ 
in opinion. If they should not be able to agree upon the name 
of such third person, they shall each name a person, and in each 
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and every case in which the Commissioners may differ in opinion 
as to the decision which they ought to give, it shall be determined 
by lot which of the two persons so named shall be umpire in that 
particular case. The person or persons so to be chosen to be 
umpire shall, before proceeding to act as such in any case, make 
and subseribe a solemn declaration in a form similar to that 
which shall already have been made and subseribed by the Com- 
missioners, which shall be entered on their record of their pro- 
ceedings. In the event of the death, absence, or incapacity of 
such person or persons, or of his or their omitting, or declining, 
or ceasing to act as such umpire, another and different person 
shall be named, as aforesaid, to act as such umpire, in the place 
of the person so originally named, as aforesaid, and shall make and 
subscribe such declaration as aforesaid. 


ARTICLE II. 


Ehe Commissioners shall then conjointly proceed to the inves- 
tigation and decision of the claims which shall be presented to 
their notice, in such order and in such manner as they may con- 
jointly think proper, but upon such evidence or information only 
as Shall be furnished by or on behalf of their respective Govern- 
ments. They shall be bound to receive and peruse all written 
documents or statements which may be presented to them by or 
on behalf of their respective Governments in support of or in 
answer to any claim, and to hear, if required, one person on each 
side on behalf of each Government on each and every separate 
claim. Should they fail to agree in opinion upon any individual 
claim, they shall call to their assistance the umpire whom they 
may have agreed to name, or who may be determined by lot, as 
the ease may be; and such umpire, after having examined the evi- 
dence adduced tor and against the claim, and after having heard, 
if required, one person on each side, as aforesaid, and consulted 
with the Commissioners, shall decide thereupon finally and without 
appeal. The decision of the Commissioners and of the umpire 
shall be given upon each claim in writing, shall designate whether 
any sum which may be allowed shall be payable in gold or in the 
currency of the United States, and shall be signed by them, re- 
spectively. It shall be competent for each Government to name 
one person to attend the Commissioners as agent on its behalf, to 
present and support claims on its behalf, and to answer claims 
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made upon it, and to represent it generally in all matters con 
nected with the investigation and decision thereof. 

The President of the United States of America and the Presi- 
dent of the Mexican Republic hereby solemnly and sincerely en 
gage to consider the decision of the Commissioners conjointly, or 
of the umpire, as the case may be, as absolutely final and conelu 
sive upon each claim decided upon by them or him respectively, 
and to give full effect to such decisions without any objection, 
evasion, or delay whatsoever. 

It is agreed that no claim arising out of a transaction of a date 
prior to the 2d of February, 1848, shall be admissible under this 
convention. 


ARTICLE III. 


Kvery claim shall be presented to the Commissioners within 
eight months from the day of their first meeting, unless in any 
case where reasons for delay shall be established to the satistae 
tion of the Commissioners, or of the umpire in the event of the 
Commissioners differing in opinion thereupon, and then and in 
any such case the period for presenting the claim.may be extended 
to any time not exceeding three months longer. 

The Commissioners shall be bound to examine and decide upon 
every claim within two years and six months from the day of their 
tirst meeting. It shall be competent for the Commissioners con 
jointly, or for the umpire if they differ, to deci.e in each case 
whether any claim has or has not been duly made, preferred, and 
laid before them, either wholly or to any and what extent, accord 
ing to the true intent and meaning of this convention. 


ARTICLE IY. 


W hen decisions shall have been made by the Commissioners and 
the arbiter in every case which shall have been laid before them, the 
total amount awarded in all the cases decided in favor of the eiti- 
zens of the one party shall be deducted from the total amount 
awarded to the citizens of the other party, and the balance, to the 
amount of three hundred thousand dollars, shall be paid at the city 
of Mexico, or at the city of Washington, in gold or its equivalent, 
within twelve months from the close of the Commission, to the 
Government in favor of whose citizens the greater amount may 
have been awarded, without interest or any other deduction than 
that specified iu Article VI of this convention. The residue of 
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the said balance shall be paid in annual installments to an amount 
not exceeding three hundred thousand dollars, in gold or its equiv- 
alent, in any one year, until the whole shall have been paid. 


ARTICLE V. 


The high contracting parties agree to consider the result of the 
proceedings of this Commission as a full, perfect, and final settle- 
ment of every claim upon either Government arising out of any 
transaction of a date prior to the exchange of the ratifications of 
the present convention; and furtherengage that every such claim, 
whether or not the same may have been presented to the notice 
of, made, preferred, or laid before the said Commission, shall, from 
and after the conclusion of the proceedings of the said Cominis- 
sion, be considered and treated as finally settled, barred, and 
thenceforth inadmissible. 


ARTICLE V1. 


The Commissioners and the umpire shall keep an accurate 
record and correct minutes of their proceedings, with the dates. 
lor that purpose they shall appoint two secretaries versed in the 
language of both countries to assist them in the transaction of the 
business of the Commission. Each Government shall pay to its 
Commissioner an amount of salary not exceeding forty-five hun- 
dred dollars a vear in the currency of the United States, which 
amount shall be the same for both Governments. The amount of. 
compensation to be paid to the umpire shall be determined by 
mutual consent at the close of the Commission, but necessary and 
reasonable advances may be made by each Government upon the 
joint recommendation of the Commission. The salaries of the 
secretaries shall not exceed the sum of twenty-five hundred dol 
lars a year inthe currency of the United States. The whole ex- 
penses of the Commission, including contingent expenses, shall 
be defrayed by a ratable deduction on the amount of the sums 
awarded by the Commission, provided always that such deduction 
shall not exceed five per cent. on the sums so awarded. The de 
ficiency, if any, shall be defrayed in moteties by the two Govern 
ments, 


ARTICLE VII. 


The present convention shall be ratified by the President of the 
United States, by and with the consent of the Senate thereof, and 
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by the President of the Mexican Republic, with the approbation 
of the Congress of that republic, and that the ratifications shall be 
exchanged at Washington within nine months from the date 
hereof, or sooner if possible. 

In witness whereof the respective plenipotentiaries have signed 
the same and have affixed thereto the seals of their arms. 

Done at Washington, the fourth day of July, in the year of our 


Lord one thousand eight hundred and sixty-eight. 
WILLIAM H. SEWARD. [L. S. 


M. ROMERO. iL. 8.| 
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CHARLES HOFF ET AL. VS. TRON CLAD MANUFACTURING CO. | 


fu. s.] The President of the United States of America to 
hs [ron Clad Manufaeturing Company, Greeting : 

You are hereby commanded that you personally appear before 
the judges of the circuit court of the United States of America for the 
southern district of New York, in the second circuit court, in equity, 
on the first Monday of September, A. D. 1854, wherever the said court 
shall then be, to answer a bill of complaint exhibited against you in 
the said court by Charles Hoff and Peter Renner, and do further 
and receive what the said court shall have considered in that be- 
half; and this you are not to omit under the penalty on you of two 
hundred and fitty dollars. 

Witness Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at the city of New York, on the 
lith day of August, in the year one thousand eight hundred and 
eighty-four, and of the Independence of the United States of America 
the one hundred and ninth. 


TIMOTHY GRIFFITH, Clerk. 
GEO. J. MURRAY, 


Complainants’ Sol’r. 


The defendant is required to enter appearance in the above cause 
in the clerk’s office of this court on or before the first Monday of 
September, 1884, or the bill will be taken pro confesso against it. 

T. G., Clerk. 


2 | Endorsed :| I hereby certify that on the 11th day of Au- 

gust, 1884, at the city of New York, in my district, I person- 
ally served the within subpcena upon the within-named Iron Clad 
Manufacturing Company by exhibiting to John J. Hinman, the 
president of sald company, the within original and at tiie same time 
leaving with him a copy thereof. Dated Aug. 18, 1884. Joel B. 
Ehrhardt, U.S. marshal, 8S. D. of N. Y. U.S. cireuit court. Filed 
Aug. 13, 1884. Timothy Griffith, clerk. 
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3 Cireuit Court of the United States for the Southern District 
of New York. x 


CHaRLes Horr and Peter RENNER 
vs. . In Kquity. 
[RON CLAD MANUFACTURING Co. 
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To the honorable judges of the circuit court of the United States for 
the southern district of New York: 

Charles Hoff and Peter Renner, citizens of the United States re- 
siding at Cincinnati, county of Hamilton, State of Ohio, bring this 
their bill of complaint against the Iron Clad Manufacturing Co., a 
corporation incorporated under the laws of the State of New York 
and having its office and principal place of business at the city of 
New York, in the State of New York; and thereupon your orators 
complain aud say— 


1—255 
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That heretofore and before the 26th dav of March, 1883, Charles 
Hoff, one of the complainants above named, was the original, true, 
first, and sole inventor of a certain new and useful improvement in 
coal-hods fully described in letters patent hereinafter mentioned, 
and which had not been known or used before his said invention, 
and which, at the time of his application for a patent, as hereinafter 
mentioned, had not been for more than two vears In public use or 

on sale with his consent or allowance. 
4 That prior to the issuing of the said letters patent herein- 

after mentioned, to wit, on the 2Ist day of March, 1883, at the 
city of Cincinnati, the said Charles Hof by assignment, duly signed 
and delivered and entered on record in the Patent Office of the 
United States, assigned one-half of all his right, title, and interest in 
and to said invention and discovery to his coplaintiff, Peter 
Renner, and requested that said patent might issue to himself and 
the said Peter Renner jointly for their respective interests therein. 

And your orators further show unto your honors that the said 


Charles Hoff, being so as aforesaid the first inventor and discoverer of 


said improvements and being also a citizen of the United States, 
did jointly with his coplaintiff, Peter Renner, on the 19th of June, 
1883, upon due application therefor, obtain letters patent of the 
United States for said invention, in due form of law, under the seal 


of the Patent Office of the United States, signed by the Secretary of 
the Interior and countersigned by the Commissioner of Patents of 


the United States, bearing date the day and year last afuresaid, and 
numbered No. 279,871, whereby there was granted and secured to 
Charles Hoff and Peter Renner, their heirs, administrators, assigns, 
or intended so to be, for the term of seventeen years from and after the 


date of said letters patent, the full and exclusive right and liberty of 


making, constructing, using, and vending to others to be used the said 
invention and improvements, as set forth in said letters patent, which 
are now remaining on record in the Patent Office of the United 
States, and by virtue whereof said Charles Hoff and Peter 
5 Renner became and now are the sole owners of all the rights 
and privileges granted and secured or intended to be granted 
and secured in and by said letters patent, as by said letters patent 
or a duly certified copy thereof, here in court to be produced, will 
fully and at large appear 
And your orators further show unto your honors that by virtue of 
the premises they became and now are the sole and exclusive owners 
of said letters patent and the inventions and improvements described 
therein and of all the rights and privileges granted and secured or in- 
tended to be granted and secured thereby; and that since they became 
owners thereof as aforesaid and expended large sums of money and 
have been to great trouble in and about said invention, and for the 
purpose of carrying on the business ef manufacturing coal-hods 
according to said invention and making the same profitable to 
themselves and useful to the public, and that said invention has 
been and isof great benefitand advantage, and that they have made 
preparations to make large quantities of said coal-hods according 
to said invention, to the great advantage of the public, and that the 
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public have generally acknowledged and acquiesced in the afore- 
said rights of your orators, and your orators believe that they will 
realize and receive large gains and profits therefrom if infringe- 
ments by said defendant and its confederates shall be prevented. 

Yet the said defendant, well knowing the premises and the rights 
secured to your orators aforesaid, bul contriving to injure your 

orators and deprive them of the benefits and advantages 
6 which might and otherwise would accrue unto them from 

said invention, after the issuing of the letters patent as afore- 
said and before the commencement of this suit, did, as your orators 
are Informed and believe, without the license or allowance and 
against the will of your orators and in violation of their rights and 
In infringement of the aforesaid letters patent, unlawfully and 
wrongfully and in defiance of the rights of vour orators, make, con- 
struct, use, and vend to others to be used the said invention, and 
did make, construct, use, and vend to others to be used coal-hods 
made according to and employing and containing said invention, 
and that it still continues so to do, and that it is threatening to 
make the aforesaid coal-hods in large quantities and to supply the 
market therewith and to sell thesame— 

All in defiance of the rights acquired by and secured to your 
orators as aforesaid and to their great and irreparable loss and in- 
jury, and by which they have been and still are being deprived of 
great gains and profits which they might and otherwise would have 
obtained, but which have been received and enjoyed and are being 
received and enjoyed by the said defendant by and through its 
aforesnid unlawful acts and doings. 

And vour orators further show unto your honors, on information 
and belief, that said defendant has made and sold large quantities 
of said coal-hods and has a large quantity on hand which it is offer- 
ing for sale,and has made and realized large profits and advantages 
therefrom, but to what extent and how much exactly your orators 

do not know, and pray a discovery thereof; and your orators 

say that the use of the said invention by said defendant and 

its preparation for and avowed determination to continue the 
same and its other aforesaid unlawfu! acts in disregard and defiance 
of the rights of your orators have the effect to and do encourage 
and induce others to venture to infringe said patent in disregard of 
your orators’ rights. 

And your orators further show unto your honors that they have 
caused notice to be given to said defendant of said infringements 
and of the rights of your orators in the premises and requested it 
to desist and refrain therefrom; but it disregarded said notice and 
refused to desist from said infringements and still continues to make 
and sell said coal-hods. 

And forasmuch as your orators can have no adequate relief ex- 
cept in this court, to the end, therefore, that the said defendant may, 
if it can, show why your orators should not have the relief hereby 
prayed, and may, by its proper officers, according to their best and 
utmost knowledge, remembrance, information, and belief, full, true, 
direct, and perfect answers make to the premises and to all the 
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several matters hereinbefore stated and charged as fully and particu- 
larly as if severally and separately interrogated as te each and every 
of said matters, and m: LV ‘be compelled to account for and pay to 
your orators the profits by it acquired and the damages suffered by 
your orators from the aforesaid unlawful acts. 

And your orators pray that said defendant, its servants, agents, 

attorneys, and workmen, and each and every of them, may 
8 be restrained and enjoined provisionally and perpetually by 

the order and injunction of this honorable court from directly 
or indirectly making, constructing, using, vending, delivering, work- 
ing, or putting into practice, operation, or use or in anywise counter- 
felting or imitating the said invention or any part thereof or any 
coal-hod made in accordance therewith or like or similar to those 
which it has heretofore made, and that the said defendant may be 
decreed to pay the costs of this suit, and that your orators may have 
such further relief or such other relief as to this honorable court 
shall seem meet and as shall be agreeable to equity. 

May it please your honors to grant unto your orators the writ of 
injunction, as well provisional as perpetual, issuing out of and under 
the seal of this honorable court, commanding, enjoining, and re- 
straining the said defendant, its servants, agents, attorneys, and 
workmen, and each, and every of them, as is hereinbefore in that 
behalf prayed. 

May it please your honors to grant unto your orators the writ of 
subpeena, issuing out of and under the seal of this honorable court, 
directed to said defendant, The Iron Clad Manufacturing Company, 
commanding it, by a certain day and under a certain penalty, to be 
and appear, through its officers, in this honorable court, then and 
there to answer the premises and to stand to and abide such order 
and decree as may be made against it. 


And your orators will ever pray, &c. 


GEO. J. MURRAY, 
9 Solicitor for Complainants. 
ARTHUR vy. BRIESEN, 
Of Counsel. 


STATE OF OHIO, 
Hamilton Co., | 


88: 


On this 4th day of August, 1884, before me, personally ap peared 
Charles Hoff and Peter Renner, the above-named complainants, 
who, being by me first duly sworn, depose and say that they have 
read the foregoing bill of complaint subseribed by them and know 
the contents thereof, and that the same is true of their own knowl- 
edge, except as to the matters therein stated on information and 
belief, and as to those matters they believe it to be true, and that 
they verily believe the said Charles Hoff to be the first, original, and 


‘ 


hd 
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sole inventor of the invention described and claimed in the letters 
patent referred to in the bill of complaint 
CHARLES HOFF. 
PETER RENNER. 
Sworn to and subscribed in my presence this 4th day of August, 
1884. 
DAVID 8. OLIVER, 
Notary Public, Hamilton Co., Ohio. 


ove. notary fee, paid by complainants 


| SEAL. | DAVID S. OLIVER. 


, 


(Endorsed:) Cireuit court of the United States for the southern 

district of New York. Charles Hoff and Peter Renner vs. lron Clad 

Manufacturing Company. Bill in equity. Geo. J. Murray, 

10 compl'ts’ sol’r. Arthur v. Briesen, of counsel, 229 Broadway, 

N. ¥. U.S. eireuit court. Filed Aug. 11,1884. Timothy 
Grithth, clerk. 


1] Circuit Court of the United States for the Southern District of 
New York. 
CHARLES Horr and Perer RENNER 
Us. >In Equity. 
iIrox CLAD MANUFACTURING Co 


The clerk will please enter my appearance as solicitor for the de- 
fendant in this suit. 

Dated N. Y., Sept. 1, 1884. 

ERNEST C. WEBB. 
22 Cliff St., New York City. 

To Timothy Griffith, Esq. 

Endorsed: U.S. circuit court, southern dist. of N. Y. In equity. 
Charles Hoff and Peter Renner vs. lron Clad M’f’g Co. Appearance. 
Ernest C. Webb, def’t’s solicitor, 22 Cliff St., N. Y. city. 


12 In the Cireuit Court of the United States for the Southern 
District of New York 


CHARLES Horr and Petrer RENNER 
vs >In Equity. 
Toe Iron Crap MANUFACTURING COMPANY. 


The answer of the Iron Clad Manufacturing Company, the above- 
named defendant, to the bill of complaint of Charles Hoff and 
Peter Renner, the above-named complainants. 


? 


This defendant, now and at all times hereafter, saving and reserv- 
ing unto itself all and all manner of benefit and advantage of ex- 
ception that Cahh OF ay be had or take nto the mhahy errors, Uncer- 
tainties, insufliciencies, and imperk etlons In th said bill of complaint 
coltained, for answer thereto or unto so much thereof as it is advised 
is material or necessary for it to make answer unto, answering, says: 


Seman tame ~ 
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That it admits it is a corporation organized and existing and 
having its principal office as alleged in said bill. 
15 And this defendant, further answering, says: 

First. It admits,on information and belief, that letters 
patent of the United States numbered. 279,871 were, on the 19th 
day of June, A. D. 1883, granted unto Charles Hoff and Peter 
Renner jointly, for an alleged improvement in coal-hods, alleged to 
have been made by Charles Hoff, but whether the said Charles Hof 
made application in due form of law for said letters patent or 
whether he complied with all the requirements of the statutes in 
such cases made and provided this defendant does not know and 
is not informed, and therefore leaves said complainants to make 
such proof thereof as they may be advised. 

Second. This defendant, further answering, says that it is not ad- 
vised, save by the said bill of complaint, whether any interest in 
suid letters patent was assigned before the granting thereof, or at 
any time, to Peter Renner, or whether said letters patent were prop- 
erly granted to said Charles Hoff and Peter Renner jointly, as set 
forth in said bill, or otherwise, or whether said alleged assignment 
was duly or at all recorded in the Patent Office, and leaves the com- 
plainants to make such proof thereof as they may be advised. 

Third. And this defendant, further answering, on information 
and belief denies that said alleged improvements had not been 
known or used before the alleged invention thereof by said Charles 
Hoff, or that said alleged improvements had not been for more than 
two years, at the time of his application for a patent therefor, in 
public use or on sale. 

Fourth. And this defendant, further answering, denies that the 
said alleged invention is useful, or that it isan improvement and 
advance in thisart; but, on the contrary thereof, on information and 

belief this defendant avers and charges the fact to be that 
14 the said letters patent are null and void for want of utility, 

and also, for a further and separate reason, for want of in- 
vention in the said Charles Hoff. 

Fifth. And this defendant, further answering, on information 
and belief Says that for the purpose of deceiving the public the de- 
scription and specification filed by the said Charles Hoff in the 
Patent Office as part of the alleged application for said letters patent 
was made to contain less than the whole truth relative to his said 
alleged invention or discovery, and the same is null and void by 
reason thereof. 

Sixth. And this defendant, further answering, says that it does 
not know and is not informed, save and except by said bill of com- 
plaint, whether said complainants have ever applied the said alleged 
improvement to practical use, or whether since the grant of said 
letters patent, or at any time, the complainants have “been in the 
undisturbed or any possession, use, or enjoyment of any privileges 
supposed to be secured by said letters patent, or whether said com- 
plainants have received any profits therefrom, as alleged in said bill 
of complaint, and therefore this defendant neither admits nor 
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denies the same, but leaves the said complainants to make such 
proof as to these several matters as they may be advised. 
Seventh. And this defendant, further answering, denies that it 


¢ * _ : , ° } : 1 ’ mr ‘ , ’ fé . : 
has at any time and Wy any piace Iniringed upon an legal O! equilta- 


ble right or rights of the complainants herein; and further denies 
has ever at any time and in any place made, used, or sold 
any coal-hods or any other articles in infringement of the said letters 
patent on which this suit is brought or any claim thereof. 

Kighth. Aud this defendant, further answering, avers and 


ld charg s the fact to be that the said Charles Hoff was not the 
original and first inventor of the said alleged improvements 


) 
In coal-hods described and claimed in said letters patent No. 279,871, 
of June 19th, 1883; but, on the contrary thereof, that the same thing 
in all material and essential features and the same principle and 

1 were, previous to the said alleged invention of Charles 
Hoff, fully described and set forth in the following publications and 


17 | 


letters patent, long prior to the alleged or any Invention or dis- 
covery thereof in the said Charles Hoff, to wit: 

U.S. letters patent No. 105,079, granted to Timothy J. Powers 
May 17, 1870, for improvement in cartridge cases. 

U.S. letters patent No. 124,095, granted to George Smith Febru- 
ary 27, 1872, for improvement in coal-seuttles 

lL). S. letters pat nt No. Lobo, rrant dito Anna Powers, execu - 
trix ol ‘TL mothy J Powers, decease 1 Nove mb r od, 1S74, for im- 
provement in paper boxes 

U.S. letters patent No. 191,071, granted to E lward O'Toole May 
22d, 1877, for improvement In coal-hods 

l' S. letters patent No. 94210, cranted to B. B. Hotchkiss August 
ol, 1869, for improvement in metallic cartridges. 

Ninth. And this defendant, further answering, on information and 
bel f Suys that the claims of said letlel patent cannot be properly 
So construe d as to cover any eoal-hods or other articles made, used, 
or sold D\ this defendant: and, further answe ring, on information 
and belief says that if the claims of said letters patent or either of 
said claims shall be construed so broadly as to include the coal-hods 
manufactured by it, then the said Charles Hott was not the first in- 
ventor of the improvements claimed in said letters patent, for the 

reason that long before any invention or discovery thereof by 
16 said Charles Hoff the same was known to and had been in- 

vented and discovered by Henry 8S. Reynolds, residing in 
Brooklyn, Kings county, New York, and had long prior to said al- 
leged Invention or discovery by the sald (Charles Hoff been SUCCeSS- 
fully and practically illus trated by said Henry 8. Reynolds and by 
him exhibited and disclosed to the following-named persons, to wit: 
Frank E. Young, Edward Peacock, David Mckenzie, and Henry W. 
Shepard, all residing in said Brooklyn, Kings county, New York, 
all of whom are possessed of knowledge of the making and operation 
of sald Invention by suld Reynolds. 

Tenth. And this defendant, further answering, on information and 
belief says that the said Charles Hoff was not the original and first 
inventor and discoverer of any material or substantial part of the 


conrbinatiol 


ly 
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thing patented aforesaid ; but, on the contrary thereof, that the 
same thing in all material and essential features and particulars 
and the same principal and combinations had been previous to the 
alleged invention of Charles Hoff known to and used by the follow- 
ing-named persons and at the following places, to wit: Henry 8S. 
Reynolds, Krank E. Young, Kdward Peacock, David Mckenzie, IK. 
W. Bliss, X. Stoutenborough, Henry L. Brevoort, and Henry W. 
Shepard, all residing in Brooklyn, Kings county, New York, and 
having knowledge of the prior use of the same at said Brooklyn and 
other places. 

John Sprague, residing in Orange, New Jersey, and having knowl- 
edge of the prior use of the same at New York city, New Y ork, and 
other places. 

And divers other persons, whose names and residences and the 
places where they respectively had known and used the same are at 
present unknown to this defendant, but which this defendant prays 

to be allowed to set tp and insert in its answer as soon as it 
17 ascertains the same; all of which use and knowledge was 
prior to the pretended invention of said Hoff. 

Kleyenth. And this defendant, further answering, says that it has 
had and now has the right to make, use,and sell articles to restrain 
the manufacture, use, and sale of which this suit is brought under 
the authority of and by virtue of the right vested in the manufact- 
urer thereof so to do under U.S. letters patent No. 304,033, granted 
to this defendant, as assignee of Henry Reynolds, for improvement 
in coal-hods, on the 20th day of August, 1854. 

Twelfth. And this defendant, further answering, on information 
and belief denies that the complainants OF any one else have ever, 
by the practice of said alleged invention described and claimed in 
suid letters patent, made any coal-hods or any other article to the 
great advantage of the public, or that the public have generally 
acknowledged and acquiesced in the alleged rights of the complain- 
ants. 

Thirteenth. And this defendant, further answering, on informa- 
tion and belief says that the said Charles Hoff, after his alleged and 
pretended invention of said alleged improvements, abandoned the 
same to the public, as this defendant will show at the hearing hereof ; 
and it avers and charges the fact to be that the said letters patent 
are null and void by reason of the abandonment of the alleged in- 
vention therein described to the public. 

Fourteenth. And this defendant, further answering, says that it 
is ignorant of how much time and money the said complainants 
may have expended in and about the said alleged invention, and 

leaves them to make such proof thereof as they may be advised. 
18 Fifteenth. And this defendant, further answering, denies 

that it has ever contrived to injure said complainants or to 
defraud them of any profits, benefits, or advantages whatever; and 
further denies that it is now threatening or has ever threatened to 
make, use, and to sell or to make, to use, or to sell any coal-hods or 
any other article in infringement of the bet alleged improvement 
or invention described and claimed in the said letters patent here in 
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suit; and it denies that it has ever at any time or at any place made, 
used, or sold any such article. 

Sixteenth. And this defendant, further answering, says, on in- 
formation and belief, that,in.view of the state of the artas it existed 
at the time of the alleged invention of said Charles Hoff, the same 
did not cover any new and useful art, machine, manufacture, 
or composition of matter or any new and us: ful improvement in any 
art, machine, manufacture, or composition of matter, and that the , 
subject-matter embraced in said letters patent is not such as can 
lawfully be the subject of letters patent. 

Seventeenth. And this defendant, further answering, denies each 
and every other allegation in the said bill of complaint contained 
not hereinbefore admitted, controverted, or denied; and this defend- 
ant prays the same benefits of the facts and things herein set forth as 
if for the reason thereof the said bill had been demurred to, where a 
demurrer would have been proper, and the same benefit thereof as 
if they had specially pleaded to said bill. 

Wherefore this defendant submits to this honorable court that said 


. complainants have no right to any further answer to said bill or any 
part thereof than is hereinabove contained, and no right to any In- 
junction, account, or other relief prayed for in said bill; and 
ly this defendant pravs to be hence dismissed with its reasonable 
costs and charges in this behalf most wrongfully sustained. 
And will ever pray, &c. 
- IRON CLAD MANUFACTURING CO., 
By HENRY W. SHEPARD, President. 
ERNEST C. WEBB, [L. s.] 
Solicitor and of Counsel for Defendant, 
22 Cliff Street, New York City. 
UNITED STATES OF AMERICA, | 
yo State of New York, County of Kings, § * 


Henry W. Shepard, being duly sworn, on his oath deposes and says 
that he is the president of the Iron Clad Manufacturing Company, 
the defendant named in the foregoing answer subscribed by him as 

* such president ; that lie has read the same and knows the contents 
thereof, and that the same is true of his own knowledge, except as to 

d 

by aed 

J 


the matters therein stated on information and belief,and as to those 
matters he verily believes it to be. 
HENRY W. SHEPARD. 
Subscribed and sworn to before me this 6th day of October, A. D. 
. 1884. 
JOSEPH KELLY, 
[ L. s. | Notary Public, Kings Co. 


(Endorsed:) U.S. circuit court, southern dist. of New York. In 
equity. Charles Hoff and Peter Renner vs. Iron Clad Manufactar- 
ing Co. Answer. Ernest C. Webb, solicitor for defendant, 22 Cliff 
St., N. Y. city. 

(File-mark:) U.S. circuit court. Filed Oct. 6, 1884. Timothy 

» Griffith, clerk. 
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20) Circuit Court of the United States for the Southern District 
of New York. — 


CHARLES Horr and Peter RENNER 
Us. -In Equity. 
[Ron CLAD MANUFACTURING Company. | 


The replication of Charles Hoff and Peter Renner, complainants, 
to the answer of The Iron Clad Manufacturing Company, de- 
fendant. 


These repliants, saving and reserving unto themselves now and 
at all times hereafter all and all manner of benefit and advantage 
of exception which may be had or taken to the manifold insuffi- 
ciencies of the said answer, for replication thereunto say that they 
will aver, maintain, and prove their said bill of complaint to be true, 
certain, and sufficient in law to be answered unto, and that the said 
answer of the said defendant is uncertain, untrue, and insufficient 
to be replied unto by these repliants. 

Without this, that any other matter or thing whatsoever in the 
said answer contained material or effectual in law to be replied 
unto, and not herein and hereby well and sufficiently replied unto, 
confessed or avoided, traversed or denied, is true. 

All which matters and things these repliants are and will be 

ready to aver, maintain, and prove as this honorable court 
21 shall direct, and humbly pray as in and by their said bill 
they have already prayed. 
GEO. J. MURRAY, 
Solicitor for Complainant, 


by BRIESEN & STEELE. 


(Endorsed :) United States circuit court, so. district of N. Y. In 
equity. Charles Hoff and Peter Renner vs. Iron Clad Manufactur- 
ing Company. Replication. A. v. Briesen, of counsel for complain- 
ants, No. 229 Broadway, New York, N. Y. U.S. cireuit court. 
Filed Noy. 3, 1884. Timothy Griffith, clerk. 


22 Circuit Court of the United States for the Southern District 
of New York. 


CHARLES Horr and Peter RENNER, Coanynennnin, » 
Us. >In Kquity. 


Iron CLAD MANUFACTURING COMPANY, Defendants. } 


Depositions of witnesses taken before me, David 8. Oliver, a notary 
public in and for the county of Hamilton and State of Ohio, at 
the time and place specified in the notice hereto attached and in 
conformity thereto, on behalf of the complainants in the above- 
named cause. 


Geo. J. Murray was present on behalf of the complainants and 
Ernest C. Webb on behalf of the defendants. 
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I'RANKLIN H. Lawson, being by me first duly sworn, deposes 
and says as follows: 


Q. 1. State your name, age, residence, and occupation. 

A. Franklin H. Lawson; age, 50 years; residence, Cincinnati, 
Ohio; am a merchant. 

Q. 2. Are you acquainted with Charles Hoff, one of the complain- 
ants in this suit? And, if you are, state how long you have known 
him. 

A. Lam acquainted with him. I do not know exactly how long 
[ have known him; upwards of a vear and a half or two years; 
have known him on my books longer than personally. 

(). 3. Are you acquainted with any of the officers or agents of the 
[ron Clad M’f’g Co. of New York Citv? And, if you are, state the 

name of the party or parties. 
23 A. Lam acquainted with Mr. Hinman, who I have always 
understood is an officerand agent also of saidcompany. His 
full name is John J. Hinman. He is a salesman and represents the 
company. 

Complainants here offer in evidence certified copy of letters pat- 
ent granted to Charles Hoff and Peter Renner June 19, 1883, num- 
bered 279,871, for improvement in coal-hods. Notary will mark 
the same “ Complainants’ Exhibit No. 1;” also coal-hod, and no- 
tary will mark the same “ Complainants’ Exhibit No. 2.” 

(. 4. Please examine the coal-hod now shown you, which is 
marked “ Complainants’ Exhibit No. 2, David S. Oliver, notary pub- 
lic,” and state, if you know, by whom the said coal-hod was manu- 
factured or sold and when it was sold, if you know. 

A. A lod like this was either manufactured or sold by the [ron 
Clad M’f’g Co. We received first shipment, to my best recollection, 
taken from my books, in August, 1884; made a memorandum of 
first invoice, which was shipped Aug. 13, 1884. There were other 
Invoices subsequent. 

Q. 5. State if buckets received at that date had bottom formed in 
radial crump, with piece in bottom, the same as shown in bucket 
marked “ Complainants’ Exhibit No. 2.” 

Objected to as incompetent. 

A. Well, I will state before answering that question that what I 
know is from statements made by employees of mine, as | was ab- 
sent at that time from the city. Our employees said that nearly, if 
not all, the coal-hods received at that date from the Iron Clad M’f’g 
Co. were similar in every respect to sample now shown me, except- 


ing they were of different sizes and quality of iron. 


g 
Ali after the word city objected to as hearsay. 
Q. Has the house of Lawson & Co. received or purchased any 
coal-hods having the bottom formed as in the hod marked “ Com- 
lainants’ Exhibit No. 2” from any other parties than the I Clad 
plainants Ibxhibit No. 2° from any other parties than the lron Cla 
M’f’g Co. of New York City ? 
A. To the best of my knowledge, we have not. 
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24 Q.7. Can you state how many coal-hods similar to said 
exhibit, since the date of first invoice, Aug. 13, 1884, you 
have received ? 

A. I cannot say without further examination of my books, but I 
should say over 500 dozen. 

Q. 8. Please examine the coal-hod now shown you, and state 
whether you have ever seen the same before, or one having the 
bottom made similar to it. 

A. I cannot say whether I have seen this identical hod before, 
but have seen hods with bottoms made similar to it. 

Q. 9. State where and under what circumstance you first saw such 
coal-hod. 

A. My recollection is that Mr. Hoff, who is here present, came to 
my place of business, having with bim a sample hod something 
similar to the one before me, and asked my opinion as to the merits 
of the same, and also whether I would like to take hold and become 
interested in it in some way. I was very favorably impressed with 
the coal-hod and made some recommendation and suggestion with 
regard to it. I think that was either in the fall or winter of 1888, 
but made no memorandum of the date, not thinking I would ever 
be called as a witness in regard to the matter. 

Q. 10. State whether or not vou had at any time any conversa- 
tion with Mr. Henman or any officer of the Iron Clad Co. in regard 
to the Hoff hod, similar to the exhibit before you ? 

A. I had, with Mr. Hinman. 


The coal-hod about which witness is testifving is here offered in 
evidence. Notary will mark the same “ Complainants’ Exhibit 
No. 3.” 

Offering of exhibit objected to as immaterial. 


Q. 11. State as nearly as you can the substance of that conversa- 
tion, when it took place, and who, if any, besides yourself and Mr. 
Hinman, were present. 

A. I would state that Mr. Hinman, of the Iron Clad Co., came to 
our place of business at a date subsequent to the conversation I had - 

with Mr. Hoff in regard to the bucket while in my office. I 
25 informed Mr. Hinman about this eoal-hod, and told him that 

[ considered it the best hod in the market, and it would be 
the most successful selling hod, provided it could be manufactured 
and put on the market at reasonable prices. This is the substance 
of our conversation. I suggested to him to have Mr. Hoff have an 
interview with him, which Mr. Hinman agreed to. I sent a mes- 
sage to Mr. Hoff, I think by telephone, and he came to our place of 
business and brought with him one or more samples of hods. They 
talked the matter over, but I do not remember their conversation, 
except that, at Mr. Hinman’s request, « sample of the hod was sent 
to the address of the Iron Clad Co.,in New York citv. Considerable 
conversation took place at the time, as I was anxious to have the 
Iron Clad Co. have control of this hod, provided it were practicable. 
The hod was shipped to the Iron Clad Co. with our tag on it, I 


think. 
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Q. 12. Do you remember, or not, selling a hod like Exhibit No. 1 
to Charles Hoff, one of the complainants, now present? 


Objected to as immaterial and indefinite as to time. 


A. I do not remember anything about it. I do not think I did, 
because | do not believe I was here at the time. 

(). 13. Have the coal-hods like Exhibit No. 2, sold by Iron Clad 
Co., any name by which they are known to the trade? 

A. I think not, any more than Iron Clad hods. 

Q. 14. Since your house has been purchasing hods like Exhibit 
No. 2 from Iron Clad Co., how many of old-style hods, like they 
sold before the introduction of the new hod, have you received from 
said Co. ? | 

A. Nearly if not all hods we have received since the introduction 
of the new hod have been like Exhibit No. 2. 


It is hereby stipulated and agreed between the parties that here- 
after in taking tye testimony Exhibit No. 2 shall be called the “ Iron 
Clad Hod,” and Exhibit No. 3 “ The Hoff Hod,’ and Exhibit No. 1 


as Complainants’ Patent.” 


Cross-examination: 


X 15. In answer to question 4 you say that the first shipment 
of these hods was made in August, 1884, and that the first 


26 invoice was shipped August 15. Do you mean that the first 
lot of these goods were shipped to you from New York by the 


i) 


[ron Clad Co. on Aug. 13% 

A. As lI said before, I took the date of invoice from our books. 
There might possibly have been an invoice previously, which | 
‘annot state without examining our books. This was the first im- 
portant shipment. We place our orders early in the season, and 
that was one of these shipments. 

X 16. As I understand you, you cannot state positively at the 
present time the date when the [ron Clad Co. first sold and shipped 
to your firm any hods like the Iron Clad hod ? 

A. I ean state positively that the invoice of Aug, 13, 1884, con- 
tained hods similar to the Iron Clad hod, but as to previous dates 
cannot state further without examination of our books. 


hRANKLIN H. LAWSON. 


Fenton Lawson, being by me first duly sworn, deposes and says 
as follows: 

Q. 1. State your name, age, residence, and occupation. 

A. Fenton Lawson ; 27 years old; live !n Cincinnati; am with the 
firm of F. H. Lawson & Co., merchants. 

Q. 2. Examine the Iron Clad coal-hod now shown you, your 
attention being particularly directed to the formation of the bottom, 
and state if you are familiar with coal-hods so constructed ; and, if 
so, when and where you have seen them and by whom they are 
manufactured and sold. 

A. I know the hod. The first one | ever saw was brought out 
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here by Mr. Hinman, of the Iron Clad M’f’g Co. I saw it in our 
office. It was some time in June, 1884. We have bought them 
from the Iron Clad M’f’g Co. 

Q. 3. State when you bought the first ones from the Iron Clad 
Co. 

A. We gave an order for a lot for the season some time in June, 
at the time I first saw them or the day following. 

Q. 4. Can you state when you received the first shipment from 
the Iron Clad Co. of the hods like the exhibit, “The Iron Clad 

Hod?” 
27 A. In answer to that I should like to explain that I was 
afraid it would be so late before they would get here that I’ 
had a half dozen sent for our salesmen as samples, and thev were 
shipped from New York on July 2, 1884, and were received here 
about the 4th or 5th. The next bill of goods was sent by freight 
and the bill was dated at New York, Aug. 15, 1854. 

Q. 5. State if these two invoices were shipped by the Iron Clad 
Co. on the order given by your house to Mr. Hinman when he ex- 
hibited to you the bucket in June 

‘A. The second invoice was on our order given in June, 1884. 

(). 6. Do you remember selling one of these hods, similar to the 
exhibit, to Charles Hoff? Examine bill now shown you and state 
the kind of a hod sold for which that bill was made. 

A. We sold him a hod—one of the half dozen. This bill was 
for one of these hods. It was on July 10, 1884. Having this bill 
before me, I know it is in our bill clerk’s writing. 


Bill referred to is herewith offered in evidence. Notary will mark 
same “ Complainants’ Exhibit F. H. Lawson’s Bill.” 


Cross-examination: 


X 7. As I understand your testimony, it is to the effect that you 
sold Mr. Hoff a coal-hod in July, 1884, which was one of six your 
firm had received from the Iron Clad M’f’'g Co., and that the hod 
marked “ Iron Clad hod” is similar in appearance to the one you 
sold Mr. Hoff. Am I correct? 

A. Yes, sir. 


Redirect: 


Q. 8. Has your firm had any hods similar to the Iron Clad hod 
before except those your house obtained from the Iron Clad M’f’g 
Co. of New York City ? 

A. We have not. 

FENTON LAWSON. 


FERDINAND D:ECKMANN, being by me first duly sworn, deposes 
and says as follows: 
Q. 1. State your name, age, residence, and occupation. 

. Ferdinand Dieckmann; am 51 vears old; residence, 82 Har- 


> 
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rison Ave., Cincinnati, O.; [ manufacture tin elbows and pipe 
28 —.2. How long have you been engaged in your present occu- 

pation and what did you do previous to that? State gen- 
erally how long you have been engaged in mechanical pursuits and 
what branch of mechanics. 

A. Have been engaged in my present occupation about 12 or 13 
years. Previous to that [ made linages : have been engaged In me- 
chanical pursuits 32 years. I worked about 6 years in a machine 
shop. ‘Then | made images for 3 or 4 years; then | was a house 
and sign painter; then carpenter and builder; then to making pat- 
ents. ver since I have got up patents and worked with machines 
besides. 

(). 3. Do you mean by making patents that you have made In- 
ventions for which you have received patents; and, if so,in what 
branch of the arts have vou made inventions for which you have 
obtained patents ? 

A. The first invention [ made was a wooden bridge; second was 
a stovepipe elbow made of one piece. Then I made another stove- 
pipe elbow; the- I got a patent on gas engines; then I got upa 
vapor coal-oil stove, for which I got two or three patents. 

(). 4. From your familiarity with mechanies and letters patent, 
would you be able from an examination of letters patent relating to 
sheet-metal vessels to understand said said letters patent and the 
articles shown and described therein 

A. Yes, sir. 

(). 5. Examine the certified copy of letters patent No. 279,871, 
dated June 19, 1683, now shown you, and marked “ Complainants’ 
exhibit Patent,” and state if you understand the invention shown, 
described, and claimed therein. 

A. Yes, sir; Ido. It isa coal-hod made of one plece formed into 
a cone shape, and the point of this cone shape crimped down into a 
flat bottom. It has claims, for no matter in what shape or fashion 
the crimping is done, if they only succeed in getting the point of 
the cone shape into the flat bottom. ‘This is as near as I can ex- 
plain it. 

(. 6. Please examine the Iron Clad hod now shown you and 
state wherein it compares with or differs from the invention 
shown and described and particularly referred to in the claims of 

said Exhibit Complainants’ Patent. 
Zu A. This has a little different fashion of the coal-hod Mr. 
Hoff has deseribed and adopted to nianutfacture, but it is the 
same thing, crimping in the bottom from a cone shape. ‘The piece 
in the center is merely a handy closure. ‘The same thing, I think, 
could be done with a rivet. It wouldn’t need that piece in there at 
all. 

Q. 7. Would or would not a mechanic skilled in the art to which 
this invention relates be enabled to make a hod like the Iron Clad 
hod from reading the complainants’ specification and examining 
drawings of his patent without invention ? 


+) 


Objected to—(1) as incompetent, (2) as calling for an opinion 


16 CHARLES HOFF ET AU. VS. 


from a witness who has not been shown to be competent to give 
such an opinion, (38) as calling for a mere conclusion on the part of 
this witness. 

A. No, sir. He would not make an invention after having read 
the complainants’ specifications. I think it is as plain a patent as — 
could be to show that Mr. Hoff is entitled to any coal-hod made 
from a cone-shaped piece of metal. 

Q@. 8. Can you state from an examination, as a mechanie, of the 
Iron Clad hod how the bottom of the said hod was formed ? 

A. It was formed of crimps bent in toward the centre. On the 
outer side of the bottom the erimps start and then increase so as to 
take up the necessary surplus metal. ‘The centre is filled out with 
a flat piece in order to give a finish. 

Q. 9. Are you acquainted with Charles Hoff, one of the parties 
to this suit; and, if so, how long have you known him ? 

A. Yes, sir; have known him about 20 years. 

Q. 10. Are you familiar with his inventions in coal-hods repre- 
sented by the Hoff hod now shown you and the complainants’ pat- 
ent? How long have you been familiar with said inventions? 

A. Yes, sir; cannot tell the date, but it is about two years and a 
half. I know from the time when he experimented. Le made a 
good deal of it in my shop. 

Q. 11. Please describe the experiments you are familiar with and 
which you say were made in your shop. 

A. I saw him crimp in a coal-hod then similar to this Iron 

Clad hod here, but the patch was larger in the centre The 
00 patch in the centre was about 4 or 5 inches. Then he had 

another one with a large rivet in it. It was botched up be- 
cause made by hand and without tools. Then the last experiment 
was the present patented shape. He did not finish it in my shop, 
but showed it to me when it was finished. 

Q. 12. What was it you saw him crimp in? 

A. It was a cone-shaped piece of metal. 

®. 13. Was the bottom.in each of these hods closed in? I refer 
to the one with the patch, and also the one with the rivet. 

A. Yes, sir. 

Q. 14. What became of these experimental hods? 

A. I suppose it went away with the waste material. 

Q. 15. State, if you know, why Mr. Hoff changed his plan of 
construction shown in the [ron Clad hod to that shown in the Hoff 
hod. 

A. He requires no riveting or pieces to make an entire closure, 
and, besides, it has three layers of iron uniformly divided around in 
the bottom. Such is not the case in the Iron Clad hod. It hasa 
single laver, which is easily broken by coal. That is all I can sav 
about that. 


Adjourned until 10 o’clock, Friday, Jan. 16, 1885. 


Met pursuant to adjournment, at 10 o’clock Friday morning, Jan. 


16, 1885. 
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Q. 16. Do you know anything in relation to the Hoff hod being 
sent on tothe [ron Clad M’f’g Co. or returned by them to Charles 
Hoff? 

A. I gota telephone message from Lawson to tell Charles Hoff 
he should come down to Lawson’s, as there was an agent from New 
York there, and he should bring down his coal-hod. I went to see 
Hoff. He was in the neighborhood making plans for his machine 
when I found him, and about half an hour afterward he took his 
hod along and went down to Lawson’s, and from there he took it 
to the express office, as far as | know, as | was not present. 

As I understood it Was sent on, and I inquired what had become 
of his hod, and what the people said of his hod. That was a 

long time after that. Hoff said that he was going to write 
3 them that they should return the bucket, if they did not 

want to make a bargain. A short time after that Hoff told 
me that they had written tohim that thev could not use a bucket of 
that description, and that they had sent the bucket back by express. 
When Hoff brought the bucket from the express office I picked up 
the bucket for curiosity to look at it, and noticed in the bottom 
pencil marks. Then I said to Hoff: “ Look here, Charley, they 
have been making plans on your bucket to lay the crimps in another 
way. ‘They want to lay them, I suppose, or calculate to lay them the 
same as you had them some time ago.” He said: “1 suppose they 
did ; it looks just like it.” That is all | know about that. 


That portion of the answer which relates to what was done with the 
bucket after Hoff left the witness is objected to as hearsay, and that 
relating to the pencil marks, as a mere conclusion on the part of the 
witnesses. 


Q. 17. Please examine again the Hoff coal-hod, and state, if you 
know, whether or not this is the identical hod which Mr. Hoff brought 
back with him from the express office, and the one you saw him 
take down with him to Mr. Lawson’s in response to the telephone 
message you delivered to him. 

A. Yes, sir; that is the same hod that was sent down to him and 
was returned by the express office. 

Q. 18. Will you carefully examine the bottom of said Hoff hod 
and state if you recognize any of the pencil marks on said hod 
which you have heretofore spoken about’? 


Objected to as immaterial. 
A. There is a small portion of these pencil marks left. 
Cross-examination de bene esse: 


X 19. How do you identify this hod as the same hod Mr. Hoff 
took to Mr. Lawson to send to New York? 

A. By the bottom and by the irregularity of the crimps in the 
bottom. 
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X 20. Then you identify it, do you not, by the general appearance 
of the bottom and not by anv special mark ? 
o2 A. The irregularity of the crimps forms a special mark. 

X 21. And vou identify it by the general appearance of 
the bottom ? 

A. Yes, sir. 

X 22. Have you had any practical experience in the manufact- 
ure of coal-hods? 

A. As far as crimping iron is concerned, I have had. 

X 23. Crimping iron for what purpose? 

A. Sheet-metal elbows of one piece. 

X 24. Question 22 repeated. 

A. No, sir. 

X 25. Have you ever witnessed the manufacture of a coal-hod 
identical in construction with Exhibit “Tron Clad Hod” so as to 
understand the several steps followed in such manufacture ? 

A. I have seen Mr. Hoff about it. 1 was never in a factory of 
that kind. 

X 26. From the Exhibit “Iron Chad Hod” itself, do you under- 
stand the method followed in making such a hod ? 

A. Yes, sir; I think I could follow it right up, and even make 
the machinery necessary for that. 

X 27. Describe the method, step by step. 

A. Well, they first cut out their blank iron and turn it up into a 
cone shape. They make the proper divisions where the ‘y want to 
make their crimps, on the end or wherever they want to start. This 
crimping is done by at least two processes. One is done by what 
we call the raised or sunk process. It is dented in. That will draw 
the iron naturally half way toward the centre. Then by taking a 
die and pressing down from the top, it naturally must have a die 
below or block to lie on, the upper die will simply press the iron 
clear down, and the crimps will naturally find their own proper 
place to lie. ‘The piece putin the centre is first formed up some- 
thing like a shoe box, a little slant, then stuck through and the 
outer edges bent down. 

X 28. Please look at Complainants’ Kxhibit Hoff Patent and 
state if any of the figures of the drawing of that patent show a “ cone 
shape.” 

A. Fig. 3 does. 

X 29. Is what is shown by full lines in Fig. 3 what you under- 

stand by a “cone shape? ” 
33 A. I do. 

X 30. The first claim of the Hoff patent states “ the method 
of forming the body of a coal-hod or other similar vessel, which con- 
sists substantially as before set forth.” You understand, do you 
not, that these words “ substantially as before set forth” relate to the 
specifications which precede the claims ? 

A. Yes, sir. 

X 31. Now, what are the essential characteristics of the method 
set forth in the specification ? 

A. The principal part of it is that he forms a cone shape out of 
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lis blank before he begins crimping. «That is about as near as I can 
get to It. 

A 32 The essential feature of the Hoff invention as described 
imed in Complainants’ Exhibit Hoff Patent is to make the 
wer taper bottom of the hod out of a singie piece of metal by form- 
Ing up a blank to a cone shape, and then folding the cone end in 
crimps to form the bottom, is it not 


A Yi S. sir 


X 33. Then suppose I take a piece of metal and shape it to form 
a coal-hod body, and nate: Dene 58 Ree snetes at the smaller end in 


erimps, partially forming the bottom in this manner, but still leav- 
ing an opening in said rte would such a structure, In your 
opinion, be the invention specified and claimed in the Hoff patent? 

A. Yes, sir; the little piece in the centre is only to surround the 
patent. Itis nota ieveiade eock tothe wile The erimps first 
made is the largest part of his patent, and they only cut the point 
out to make it look a little different 

That portion after the answer after the words ~ Ves, sir, is ob- 
jected to as irresponsive and volunteered 


X 34. [am not asking you about mn xhibit [ren Clad Hod, but 


Ain asking you to Suppose a hod eonstri “as 1n) the question, 
which says n othing about caiieamieiie-eniiie With this ex- 


’ 
plan ition. the que stion 1s repeats dd. 


A. Yes. sir 


X 35. The coal-hod so constructed would have a_ hole in its bot- 
tom. wol ld if not ¢ 
A. Yes, si 

34 A 36. It would not be a complete article of manufacture 


then. would it? 

A. No: it would not 

xX Oi. Would it then be a ecoal-hod having its body and bottom 
made out of a single piece of metal made by forming up a blank to 
a Cone shape and then folding the cone end lt} Crilli ps to form the 
bottom ” 

A. It would be an unfinished one. If Mr. Hoff wanted to prt a 
plece It the cent re of his he ecoul do SO. 

X oo. APTe the claims ol f the loft pat tent for ra complete or incom- 
plete article ? 

A. Well, they are made to include a complete article; but an In- 
complete article is not suitable for sale. 

X 39. Is the Exhibit Iron Clad Hod a coal-hod formed of a single 
piece ? 

A. Yes, sir 

X 40. And in giving your testimony have you done so with that 
understanding ? 

A. I meant to say that it is formed of one piece. If they had bent 
the iron over or had made the iron a little longer, which in me- 
chanical doings might have been done as well as not, they could 
have avoided any piece in it, and I do not see where the improve- 
ment comes in for which they had a patent allowed. If Mr. Hoff 
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had made the Iron Clad hod and the Iron Clad Co. had made Hoff’s 
hod I would see an improvement in it. 

X 41. But as it is constructed it is not formed of a single piece, 
is It? 

A. The improvement lies in the single piece; otherwise they 
might have left it as it was in former days and nailed the whole 
bottom on. 

X 42. What improvement do you mean? 

A. I mean if a person gets a patent on an article he proves an im- 
provement above anything made in that line before, and that I 
eannot find in the Iron Clad hod. 

X 43. Please hear the notary read your answer to the 41st inter- 
rogatory and state if the improvement you referred to is that covered 
by the Hoff patent. 

A. The improvement in coal-hods isin making them out of one 

piece. 
oo X 44. Do you know who was the first person to make and 
patent a coal hod having its bottom and body formed from a 
me ple ce of metal ? 
I never saw one before Hoff’s, and never heard of one. 

x 45. Do you find in the Hoff patent any limitation as to the 
character of the material out of which the coal-hod must be made? 

A. It calls for sheet metal. That means any sort of metal—cop- 
per, brass, iron. 

X 46. Any material, then, might be used which could be formed 
up and m: ade i Into a hod by the method deseribed ” 

| guess so. 

X 47. Have you ever seen kitchen and household utensils—such 
as pails, basins, and the like—made of paper t 

A. Yes, sir. 

X 48. Could paper be used in these coal-hods ? 

A. Well, it calls here for sheet metal. That is what 1 meant 
when I said I guess so. I did not think you would get into the 
aper line. 

X 49. Then a coal-bhod made of paper or paper composition would 
not be covered by the Hoff patent? 

A. No, sIr: | do not think it calls ior that. 

X 50. How do you know the [ron Clad Co. obtained a patent on 
their hod ? 

I think Mr. Hoff told me so. 

X 51. Have you ever seen a Copy of the patent? 

A. No, sir. 

X 52. If the piece of metal or cap in the bottom of the Iron Clad 
hod be removed there will be an opening to the bottom, will there 
not? 

Undoubtedly. 

X 53. Suppose, then, that the opening was twice as large and was 
closed by a cap or piece of metal twice the size of the one in the Iron 
Clad hod, would the hod then embody the invention ? 

A. Yes, sir; in my judgment, it would. As long as they draw in 
the end by means of seams they are infringing on Mr. Hoff’s pat- 
ent. 
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X 54. And in that ease would the Iron Clad hod, before the bot- 


tom piece or cap is put in, be “a coal-hod made of one piece 


3b formed into a cone shape and the point of this cone shape 
crimped down into a flat bottom “? 
A. It — | be an unfinished Hoff hod. 
X 55. Please hear the notary read your answer to the 6th inter- 


rogatory and state how the bottom of the Iron Clad hod could be 
closed by a rivet 

A. Well, sinee I look at it right, 1! could be closed without a rivet. 
If you make uniform ribs, you can shove one-rib Into the other and 
let them extend over each other about an inel or half an inch, and 
when galvanized it would require no rivets at all. 

X 56. Do you mean ribs running in the same direction as these 
in the Iron Clad hod? 

A. Yes, sir 

X. 57. In such ease the ribs wou 
centre of th hg wei SO { 

A. Yes, sir 

» | AS (lan you state the year w hie i} \ir tlofl first be oan his eX- 


cd extend over each other at the 


? 
' 
i 
et . _ ’ ' ts 
sto ciose thie Jt? Lil 


_— 


periments in your shop? 

A. | have not paid particular wttention to the time when he did 
do that. It was about two years and a half ago, I think. It might 
be more or it might be less. I could not tell you. 


xX HY. Can you state the year w lit n he mad the first hod in all 
respects | ke the Jexhibit “ Hoff Hod 

A. Actually I do not know. This I can say, he made it shortly 
before he made the application for his patent [ did not time all 
these things. 

X 60. Did you ever pat nt your sheet-metal elbows made of one 


+) 


plece 

A. Yes, sir. 

X 61. When? 

A. In 1871, Nov. 18th, I think. 

X 62. Did you help Mr. Hoff in his experiments ? 

A. No, sir: he isa rood tin! er himst lf He does not require any 
help 

X 63. How much of this ex pe rimenting did he do in your shop? 

A. Ot thi S last t model he made only the cone shape. Whatever 
he did to others, he did either in my shop or in Mr. Noll’s shop, 
which is on the same floor. 


FERDINAND DIECKMANN 


37 JoHN H. Nout, being by me first duly sworn, deposes and 
Says as follows: 


(. 1. State your name, age, residence, and occupation. 

A. John H. Noll; age, 51; 82 Harrison avenue, Cincinnati, O 
am a tinner. 

(). 2. Are you acquainted with Mr. Hoff, one of the complainants 
in this suit? And, if you are, state how long you have known him. 

A. I ain; about 15 or 16 years. 
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Q. 3. You will please examine the Exhibit Iron Clad Hod and 
state if you have ever seen that hod or one similar to it before. 

A. I have seen that one or one like it last year, in 1884. 

Q. 4. Please state where you saw such hod, and the time you saw 
it, as near as you can recollect. 

A. I saw it over at Mr. Lawson’s store, in the fore part of July, 
1884. I mean F. H. Lawson & Co.’s store, 

@. 5. Are you familiar with the invention in coal hods for which 
letters patent Exhibit the Hoff Patent, now shown to you and granted 
to Charles Hoff and Peter Renner? 

A. Yes, sir: I am somewhat familiar with it. 

q. 6. After you saw a hod or hods similar to the [ron Clad hod, 
in the early part of July, 1884, at I. H. Lawson’s store, when, if 
ever, did you next see a hod similar to the Exhibit Iron Clad Hod? 

A. The next time I saw one of them was in my store. 

Q. 7. You will please state how the said hod came to your store, 
and when it was you saw fim there, and you may also state who 
brought it there, if you know. 

A. After I had seen the hod at I. H. Lawson’s I told Mr. Hoff 
that I had seen a bucket at T°. H. Lawson’s, made something after 
his style of a cone-shaped bucket. He then went and purchased 
one, and brought it up to the shop. This was a few days after | 
saw it at F. H. Lawson’s, in the fore part of July. 

Q. 8. When you first saw the bucket at Lawson’s was there one 
or more than one there at that time’? 

A. I cannot state just how many there were there, but there were 
only a few. 


Cross-examination waived. 


JOHN H. NOLL. 


38 CHARLES Horr, being by me first duly sworn, deposes and 
says as follows: 

Q. 1. State your name, age, residence, and occupation. 

A. Charles Hoff; 32 years; Cincinnati, O.; am a tinner. 

Q. 2. Are you the same Charles Hoff, one of the complainants to 
this suit ? 

A. Yes, sir. 

Q. 3. Please examine the Exhibit Iron Clad Hod and state, if you 
know, by when it was made, by whom sold, and state all you know 
about it. 

A. The hod was sold by F. H. Lawson & Co. to me. I asked him 
where this hod was got from. He then told me that it was a new 
hod that the Iron Clad M’ft’g Co. are now putting out in the market. 
I then asked Mr. Lawson whether he would not sell me one of them. 
I told him it was an infringement on my hod. I bought the hod 
for the purpose of showing my attorney that there was a hod mann- 
factured by the Iron Clad M’f’g Co. which infringes upon my late 
patent. | 

Q. 4. Is this hod, “ Exhibit Iron Clad Hod,” the identical hod 
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purchased from IF. H. Lawson & Co., or is it one similar to the one 
you say you purchased from the said firm of fF. H. Lawson & Co.? 

A. This is the very hod J purchased from F. H. Lawson & Co. 

Q. 5. When did you purchase said hod, and when and how did 
you ascertain that F. H. Lawson & Co. were selling and had for sale 
hods hke this or hods having the saime invention as shown In your 
patent here in suit? 

A. I purchased it July 10, 1884. Mr. Noll informed me about 
that hod. 7 

Q. 6. You will please examine Complainants’ Exhibit F. H. Law- 
son’s Bill and state, if you know, when that bill was made, and for 
what. 

A. That bill was made for the purchase of the lron Clad hod here. 
[t was made the 10th day of July, 1884 

Q. 7. Are you or not able, from an examination of that bill, to 
say Whether or not the Exhibit Iron Clad Hod was purchased by 
vou from I. H. Lawson & Co. on July 10, 18847? 

A. lam able to say that I bought that hod on July 10, 1884, 
from I. H. Lawson & Co. 


289 Cross-examination: 


X 8. Has this Exhibit Iron Clad Hod been in your possession 
ever since you purchased it from F. H. Lawson & Co.? 
A. Yes. Sir. 
CHARLES HOFF. 


[t is stipulated and agreed by and between the solicitors of the 
respective parties that all exhibits introduced during the taking of 
testimony shall remain in the possession of the party offering the 
same until the hearing herein, and that such exhibits shall always 
be accessible to either party, and shall be sent to the place or places 
of examination when called for by letter or otherwise. It is also 
stipulated and agreed that the defendant shall have forty-four days’ 
time from this date to take its proofs herein and that the complain- 
ants shall have thirty days fron the date the defendant closes to 
take their proofs in rebuttal 

GEO. J. MURRAY, 
Solicitor for Complainants. 
ERNEST C. WEBB, 
Solicitor for De fe ndants 
Dated Jan’y 16, 1880. 
40 Circuit Court of the United States for the Southern District 
of New York. 
CHARLES Horr and Peter RENNER ) 
vs. - In Equity. 
THe [Ron CLAD MANUFACTURING Co. 

It is hereby stipulated and agreed by and between the solicitors 
for the respective parties in the above-entitled cause that the proofs 
for final hearing, taken and introduced in behalf of the complainants 
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herein, may be taken before D. S. Oliver, notary public, of Cincin- 
nati, Ohio, as special examiner, and on the part of the defendant 
before Arthur C. Webb, notary public, of New York city, as special 
examiner, to take the testimony adduced on the part of the defend- 
ant, at New York city and Brooklyn, New York, and Newark, New 
Jersey; and the proofs so taken on each side may be filed in the 
clerk’s office of this court and used with the same force and effect 
as though taken before a regular standing examiner of this ecurt. 
Dated Feb. 14, 1885 
GEO. J. MURRAY, 
Solicitor for Complainants. 
ERNEST WEBB, 
Solicitor for De fendnnts. 


41 COMPLAINANTS’ EXH/BIT OF F. H. LAWSON BILL. 


Davip S. Oriver, Notary Public. 


CINCINNATI, JULY 10, 1885. 
HOFF & RENNER, 
Boucut or F. H. LAWSON & CO. 
IMPORTERS AND DEALERS IN Copper, Tin Puate, SHEET [RON, 
Tinners’ Toots, 


MACHINES, PRESSED AND JAPANNED TINWARE, ETC, 


TERMS: -——— Nos. 188 & 190 MAIN STREET. 


= 


js Doz., 17, GAL. Hops, . 3 4.68 - $0.39 


49 Stipulation. 


Circuit Court of the United States for the Southern District of 
New York. 


CHARLES Horr and Peter RENNER 
Us. >In Equity. 
THE ITRon CLap MANUFACTURING COMPANY. 


[t is hereby stipulated by and between the solicitors for the re- 
spective parties in the above-entitied cause that the proofs for final 
hearing, taken and introduced in behalf of the complainants herein, 
may be taken before D. 8S. Oliver, notary public, of Cincinnati, Ohio, 
as special examiner, and on the part of the defendant before Arthur 
C. Webb, notary public, of New York city, as special examiner, to 
take the testimony adduced on the part of the defendant, at New 
York city and Brooklyn, New York, and Newark, New Jersey ; and 
the proofs so taken on each side may be filed in the clerk’s office of 
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this court and used with the same force and effect as though taken 
before a regular standing examiner of this court. 
Dated Feb’y 14, 1885. 
GEO. J. MURRAY, 
Solicitor for Compl 'ts. 
ERNEST C. WEBB, 
Solicitor for Def’t. 
43 Notice. 


U.S. Cireuit Court, Southern District of New York. In Equity.° 


CHARLES Horr and Perer RENNER ) 


is, 
[RoN Crap MANUFACTURING a 


} 


Please take notice that the defendant in the above cause desires 
the evidence to be adduced therein to be taken orally, under the 
67th rule in equity of the U.S. Supreme Court, as amended, and 
that I shall, on behalf of the said defendant and under the said 
rule, proceed, before a competent officer, on Tuesday, February 24th, 
1885, at 11 o’clock in the forenoon, at my otlice, No. 22 Cliff street, 
New York city, New York, to take testimony orally, to be used on 
the final hearing of the said cause, at which time and place you can 
attend and cross-examine if you so desire. 

The examination will be adjourned irom day to day until con- 
cluded. 

Dated N. Y.. February 14th, 1886. 

ERNEST C. WEBB, 
Solicitor for Defendant. 

To Geo. J. Murray, Kisq., solicitor for complainants. 

Service of a copy of this notice admitted this — day of February, 
LSS5. | 

GEO. J. MURRAY, 


f ompt rinants’ Solicitor. 
44 (lS. Cireuit Court for the Southern District of New York. 
CHARLES Horr and Peter RENNER 
ns. >In Equity. 
Tue Iron CLAD MANUFACTURING Uo. 


Testimony taken on the part of the defendant for final hearing, 
under and pursuant to the 67th rule of the Supreme Court of 
the United States, as amended, before Arthur C. Webb, special 
examiner (by consent). 

New York, February 24th, 1885—11 o’clock a. m. 
Present: George J. Murray, of counsel for complainants, and 
Ernest C. Webb, Esq., of counsel for defendant. 


iieNry S. Reynowps, a witness called on the part of the defend- 
ant, being duly sworn, deposes and says: 


4—225 
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Q. 1. What is your name, age, residence, and occupation ? 

A. My nameis HenryS. Reynolds; Lam 42 years of age; I reside 
666 Lorimer street, Brooklyn, E. D., and am by occupation a ma- 
chinist, in the employ of the Iron Clad Manufacturing Company. 

Q. 2. Please look at letters patent to Charles Hoff, June 19th, 1854, 
marked Complainants’ Kxhibit Patent, and state if you have ever 

examined a copy of that patent. 


45 A. | have. 
(). 3. Please look at a certified copy of U.S. letters patent 


No. 304,033, granted to the Iron Clad Manufacturing Company, 
August 26, 1584, for improvement in coal-hods, as assignee of Henry 
S. Reynolds, and state if you are the Henry 8. Reynolds mentioned 
in that patent. 

A. I am. 

Q. 4. Now please state when vou made the invention covered by 
that patent, and relate as fully as you can all the circumstances 
connected therewith, and also state what, if anything, suggested to 
you the idea of a coal-hod having its bottom partially formed of 
radial ribs crimped or folded in as described in said patent. 

A. In 1879. I conceived the idea from a eylinder or drum that 
is used for shipping zinc in. I made models in December, 1879, to 
form some idea of how I would construct the hod, but after [ had 
made these models I was so busy until about June, 1880; then Mr. 
Shepard, the president of the Iron Clad Manufacturing Company, 
transferred me to another company, in which he was connected with, 
to superintend it; that was the reason that 1 had stopped on the 
hod until January, 1888; and during all this time until the above 
time, 1882, stated, my time was so occupied there with machines 
und the general supervision of the busines that I could not find 
time to finish my Invention. 

Q. 5. Can you produce any of the models you made in December, 
1879? . 

A. I can. 

(). 6. Please do so. 

A. Here they are—five in all. 

Witness hands examiner the models referred to. 


Q. 7. Are these models you have produced all the models illus- 
trating your invention that you made in December, 1879? 
46 A. no, sir; not all of them. I have made some since, but 
these five pieces is all I made in December, 1879. 


Models produced by the witness offered in evidence and marked 
Defendant’s Exhibits Reynolds Models 1 to 5, inclusive, A. C. W., 
special examiner, Feb’y 24, 1885. 


Q. 8. When you made these models just offered in evidence what 
was the idea you had in your mind that you were trying to work 
out at that time? 

A. A coal-hod in one or two pieces—that is, to form the body and 
the bottom by throwing in the lower edge of a hod by crimping or 
folding the surplus stock to form the bottom. 
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(. 9. Can you produce one of the cylinders or drums referred to 


in the 4th answer ? 
A. I ean and do so. 


Witness produces one of the cylinders called for. 


ection Hs the one produce d. 
ant’s Exhibit Zine Cylinder, A. C. W., 


used extensively or not 

A\ hey are Use¢ d quite extensively. M 
shipped Lt) such Cals. 

®. 12. Prior to December, 1879, had y: 
construction frequently ? 

A. I had. 

‘ 

L/ A 


SOs, If} ( 


At such places as Phelps, Do 


(). 14. After you ¢ yneeived the idea of a 


. 


tom formed by crimping or folding in the 
to illustrate the same, did 


and made the models you have produced 


} 

‘ 

l 
A should say ren years apo, and poss! 


(). 18. Where had you seen such cylinders ‘ 
lge & Company, Thomp- 
liff street, and several other places in Water street. 


10. Please state when first you saw a cylinder of the same con- 


? } 
,i 4 ig) ver 
iv longer. 


linder produced is offered in evidence and marked Defend- 


special examiner, Feb’y 


Q. 11. State, if you can, whether these zine cylinders have been 


st all of the sheet zine is 


u seen cylinders of this 


9) 


‘oal-hod having its bot- 
iower edge of the body 


vou talk to anv one about your Invention and show these models to 


any one: and, if so, to whom ? 
A. Yes, sir; I did; 

Frank E. Youn 

Company 


y 
- 


4 


’ 


Edward Peacock, 
and Mr. Shepard, the pr 


. 15. In answer to the fourth question y 


Daniel MeKenzie. and 
3] lent of the [ron Clad 


u say In substance that 


you were so busilv eng ved with other matters until 1883 that you 


. “ae os ; » Senenané! 
could not find time to finish vour Inventi 


You mean 


3 


n Please explain what 


A. Well, I was busily engaged in manufacturing metallic counters 
for boots and shoes, which I considered at that time was of more im- 


portance than the coal-hod. 
ember, 1883, instead of January. 
. 16. From the time you made these 


I stated January, 1883; I meant De- 


models until December. 


1883, you did not do anything further in respect to your invention, 


‘); 


did you 


- 
A. No, Sir. 


Q. 17. What did you do about your invention in December, 1883 ? 
A. Started to make a coal-hod full size, same as models. 


\). 18. And did you make such a hod ? 
A. I did 


Q. 19. In what respect was your invention not finished in Decem- 


ber, 1879, when vou made these models ” 


, 


A. The only difference was that I divided the bottom off in six 
parts instead of four, as in 1879, and the cylinder being in two 


pieces in 1879 instead of one, as now. 


ere] 
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Q. 20. By parts do you mean ribs or folds ? 
A. I mean the ribs dividing it off, making six ribs or folds instead 
of four. 
48 Q. 21. Did you make a full-sized coal-hod in December, 
1883, of the same construction as the models you have pro- 
duced, excepting the differences you have pointed out ? 

A. Yes, sir. 

Q. 22. Can you produce the full-sized hod you made in Decem- 
ber, 1883? 

A. I ean; they are at the factory in Brooklyn, and [ will send 
over for it. 

Q. 23. Did you make more than one full-sized hod in December, 
1883, of the same construction as these models ? 

A. I did, with the exception of the finishing, the bail, the base, 
and the back handle. 

Q. 24. Have you ever manufactured any hods of the same con- 
struction as these models for sale? 

A. No, sir. 

(). 25. Have you manufactured hods under patent 304,033, a certi- 
fied copy of which is now offered in evidence and marked Defend- 
ant’s Exhibit Reynolds’ Patent, A. C. W., special examiner, Febru- 
ary 24, 18857 

A. The Iron Clad Manufacturing Company have. 

Q. 26. Please produce one. 

A. That is one. 


The witness hands the examiner a coal-hod. 


Q. 27. Now, can you produce a blank for this size hod, a body 
formed up from such a blank, and a body after the first and second 
operations in the manufacture of coal-hods like the one you have 
produced ? 

A. I ean, and do so. 


Articles produced by the witness respectively marked Defendant’s 
Exhibit “ Reynolds’ Blank,” “first step,” “second step,” and 
49 “third step,’ and the coal-hod produced offered in evidence 
and marked Defendant’s Exhibit Reynolds’ Finished Hod. 
The witness also produces a bottom piece, which is marked De- 
fendant’s Exhibit “ Fourth Step,” A. C. W., special examiner, Keb- 
ruary 24, 1855. 


@. 28. When you commenced to manufacture coal-hods for sale 
in the market why did you follow the construction illustrated by 
Defendant’s Exhibit Finished Hod instead of following the con- 
struction illustrated by Defendant’s Exhibits Reynolds’ Models ? 

A. Well, I found that Defendant’s Exhibit Finished Hod required 
less material to complete it than one would made after the models, 
and also it would stamp up more readily in six ribs or folds than 
four, as in the models. 

Q. 29. Now, please look at Complainants’ Exhibit Hoff Hod and 
state if you have ever seen a hod like that before. 


o peregey_s netcontae seamen 7 ? = ™ “ 
ee oe ae Poses aire et os : 


tead 
ber, 
pro- 
em- 
end 


ber 


? 


ase, 


200 - 


»rti- 
nod- 
yru- 


ody 
ond 
ave 


nt’s 
ind 
luce 
q 

De- 
‘eb- 


sale 
by 
on- 


red 
els, 


anh 


ind 


THE IRON CLAD MANUFACTURING CO. Ad 


A. I have seen one similar to this (witness holds in his hands 
Complainants’ Exhibit Hoff Hod) 

Q. 30. When did you first see such a hod”? 

A. It may have been in December, 18835 

©. 31. Who showed it to you? 

A. Mr. Young, the superintendent of the Iron Clad Manufactur- 
ing Company. 

(). o2. by you know whe Tre Mr. Y OuUnL (OT the hod like (Com- 
plains ints’ Ie x hibit Hoff Hod that he showed you at that time? 

A. Yes, sir; it was sent from the office of the Iron Clad Manu- 
facturing Company, No. 22 Cliff street, by Mr. Hinman, the vice- 
president. 

Q. 33. What, if anything, did you say to Mr. Young when he 
showed this hod to you? 

A. Itold Mr. Young that the hod that I had could be made 
cheaper than the one that was shown me, from the fact that it 

would not take so much material to make it. 
50 Q 34. How long did you examine this hod like the Hoff 
hod at that time’? 

A. But a very few minutes. 

(). 35. What became of it after that, 1f you know? 

A. I don’t know what eam of it after I left it in the office at 
the factory. 

@. 36. Did Mr. Young or any one else until to-day ever show you 
a hod like the Hoff hod ? 

A. I saw it twoor three days ago for the first time since Mr. Young 
showed it to me. That was last Friday when Mr. Webb showed it 
to me In his office. 

Q. 37. With this exception, please answer the 36th question 

A. No, sir: they did not. 

@. 38. When Mr. Young showed you this Hoff hod did you make 
any pencil marks on any part of 

A. I made no pencil marks whatever on it of any kind. 

(). oy. Have you recently, at my req uest, made up ra | coal-hod 
body and a finished hod in accordance with the Hoff patent, and a 
coal-hod body and a finished hod in es with the Reynolds 
patent? And, if you answer yea, please produce the same. 

A. I have, and produce them. 

(). 40. ‘The articles you have produced were made by you at ny 
request, for use as exhibits in this ease, were they not? 

They were. : 

Articles produced by the witness offered in evidence and respect- 
ively marked Defendant’s Exhibits Hoff Body and Hoff Hod and 
Reynolds Rody and Reynolds Hod, A. C. W., special examiner. 
lebruary 24, 1885. 


51 ©. 41. Please state whether or not the two finished hods 
just produced are of the same size and capacity. 
They are made from the same sized blank, with the exception 
of th at portion of the cone cut off to make the Reynolds hod; other- 
wise the measurements are the same. 
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(). 42. Now, please state if you have made a comparison to as- 
certain the difference in cost of manufacture between coal-hods of 
the same construction as Defendant’s Exhibits Reynolds & Hoff 
Hods; and, if you answer yea, please state what the difference, if 
any, Is. 

A. Ihave. After close measurement I find there is twelve and a 
half per cent. difference in material used between the two hods in 
favor of the Reynolds hod. 

Q. 43. Is this difference of twelve and a half per cent. an item of 
importance in the manufacture of coal-hods ? 

A. It is quite a difference. At the rate the hods are sold and 
have been selling at this last year, there is scarcely twelve and a 
half per cent. profit. 

Q. 44. Have you, at my request, made a diagram illustrating the 
size sheet of iron from which and how the blanks for two Reynolds 
hods can be cut?’ (Of the same size as Defendant’s Exhibit Rev- 
nolds Hod.) 

A. I have, and produce it. 

Diagram produced, offered in evidence, and marked Defendant’s 
Exhibit Reynolds Diagram, A. C. W., special examiner, February 
24, 1885. 

Q. 45. What are the two smal] circles on this diagram intended 
to represent ? | 

A. To represent the blank for the small bottom. 

Q. 46. Now, please answer question 44 in respect to Complainants’ 

Exhibit Hoff Hod ? 
52 A. I have and produce it. 


Diagram produced, offered in evidence, and marked Defendant’s 
Exhibit Hoff Diagram, A. U. W., special examiner, February 24, 
1885. 

Q. 47. Can you state what, if any, difference there is between the 
sIze of the sheet required for the LWO Reynolds hods and the size of 
the sheet required for the two Hoff hods? 

A. Yes,sir; Tecan. The Hoff hod requires a sheet of iron twenty- 
six and a half inches by forty-five and the Reynolds twenty-six 
and a half inches by forty to cut two blanks out of each sheet. 

Q. 48. How do these two hods, the Reynolds and the Hoff, com- 
pare, in your opinion, in strength and durability and in the facility 
with which they can be manufactured ? 

A. I don’t know as there would be much difference in the strength 
and durability, but in the manufacturing, I think, and in facet I 
know, the Reynolds hod can be made with a poorer quality of ma- 
terial than the Hoff, from the fact that the way in which the Rey- 
nolds hod is stamped the material will give more readily to the 
shape than that of the Hoff hod. 

Q. 49. And if the Reynolds hod is made of a poorer quality of 
material would it still be as durable and answer the purposes for 
which it is intended as well as the Hoff hod, although the latter has 
to be made of a better quality of iron? 


| 
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THE IRON 
A. The qual ity of the material of which the hod is made of has 
not much to do with the durability of it, only in the working of the 
ron. 

Q. 50. Can you now produce a full-sized hod illustrating the in- 
vention you conceived in 18797” 

A. I can, with the exception of the bail and base. 

od (). 51. Please do so. 


Witness produces a coal-hod body and says that is it. Offered 
in evidence and marked Defendant’s Exhibit Reynolds December, 
1883, Hod, A. C. W., special examiner, February 24, 1880 


Adjourned until Wednesday, February 25, 1885, at 9.30 o’clock 
a.m. 


New York, February 25, 1S85—9.30 o'clock a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Continuation of the direct examination of Mr. REYNOLDS by 


Mr. WeBp: 


Q. 52. Prior to 1883, did you ever see a coal-hod having a cone- 
shaped body formed of il single ple ce ot met il ? 

A. Yes, sir: I have. 

Q). Oo. Where did vou see such) a hod ? 

A. I think it was at the Excelsior Sheet [ron Works, corner of 
North Third and Third streets, Williamsburg 


q. 54. Do you remember who made hods of that construction ? 


A. That company, | believe, manufactured them. ‘The patentee 
himself showed me the hod. 

XJ. 55. Who was the patentee 4 

A. George Smith. 


Defendant’s counsel offers in evidence a certified copy of U.S. 

letters patent No. 124,098, for improvements in coal-scuttles- 

o4 granted February 27,1872,and the same is marked Defend, 

ant’s Exhibit Smith Patent, A. C. W., special examiner, Feb- 
ruary 20, 1880. 


Q. 56. Hlave you made at my request a model illustrating the in- 
vention described in this Smith patent? And, if you answer yea, 
please produce the saine. 

| have and do produce it. 


Model produced, offered in evidence, and marked Defendant’s hix- 
hibit Smith Model Hod, A. C. W., special examiner, lebruary 20, 
LSS5. 


Cross-examined by Mr. Murray : 


X Q. 57. How long have you been employed by the [ron Clad 
Manufacturing Co.? 

A. Twelve years, with the exception of one year which I was 
away. ° 
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X Q. 58. What have your duties been during the time you have 
been employed by the company ? 

A. Superintending the manufacturing of different articles—ma- 
chinery, Xe. 

X Q. 59. It has also been a part of your business, has it not, to 
get up improvements on machinery and the various articles manu- 
factured by the company, and you have, during your employment, 
applied for several patents which were assigned by you to the com- 
pany, have you not’? 

A. I have made improvements and have applied for patents which 
I have assigned to the company, which is a part of my business. 

X Q. 60. Where have the Reynolds models, 1 to 5, inclusive, been 
since the time you say you made them in 1879? 

A. They have been kept in my private office at the factory, with 
the exception of the time that Mr. Webb has had them in his 

care. 
OO X Q. 61. When did you speak to the parties named in one 
of your former answers about the models of 1879? 

A. About at the same time that I made them. 

X Q. 62. And was this the hod you referred to in your conversa- 
tion with Mr. Young at the time he showed yon the Hoff hod in 
December, 1883 ? 

A. Those were the models I referred to. 

X Q. 68. Can you fix the time in December, 1883, when Mr. 
Young showed you the Hoff hod ? 

A. Not exactly the date, but I believe it was in December, 1883, 
that he showed it to me. 

X Q. 64. May it not have been in November, 1883, that he showed 
you that hod? 

A. My mind is fixed on December. It may have been, but I 
really believe it was December. 

X Q. 65. How long was it before the time you made the coal-hod 
body marked Defendant’s Exhibit Reynolds December, 1883, Hod? 

A. It may have been a week—something like that—or a few days 
after I saw the Hoff hod that I made this one. 

X Q. 68. How long after that time was it that you made the first 
hod like the Complainants’ Exhibit [ron Clad Hod and the Defend- 
ant’s Exhibit Reynolds Hod? 

A. Very shortly after I made the Reynolds December, 1883, Hod, 
as that one led me directly into this. 


The witness having the Reynolds hod in his hand. 


X Q. 67. How long after you made the first Reynolds hod was it 
before the Iron Clad Manufacturing Company commenced to manu- 
facture hods like it for sale and put them upon the market ’ 

A. It may have been July or August of 1884. 

X Q. 68. Is that as near as you can fix the date? 

A. Yes; about. 

X Q. 69. These hods have been manufactured and sold 
o6 quite extensively by the Iron Clad Manufacturing Company 
since July or August, 1884, have they not? 
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A. Yes, sir; they have. 

X Q. 70. Are all, or nearly all, the hods made by the company at 
present made upon this plan? I mean like the hod shown in your 
patent and represented by the Reynolds hods here in evidence. 

A. The greatest portion of them are made like the Reynolds 
hod. 

X Q. 71. When did you make the coal-hod Defendant’s Exhibit 
Hoff Hod ? 

A. The 23d of February, 1885. 

X Q.72. When did you first examine a copy of the Hoff patent? 

A. At the time their hod was shown me in December, 1883; they 
were both shown to me together. 

X (J. 73. What does the labor cost on a Reynolds hod, such as 
those the Iron Clad Manufacturing Company have been making 
since July or August, 1884? 

A. I should say about forty-ei 


r ‘ 
ia 5 
oht cents per dozen. 


HENRY S. REYNOLDS. 


Taken and reduced to writing and by the witness subscribed and 
sworn to before me this 25th day of February, 1885. 
ARTHUR C. WEBB, 


Special Kxraminer. 
Recess taken until 1 o'clock p. m. 


After recess, same day, 1 o'clock p. m. 
Parties present as before. 


om 


D7 Joun J. HINMAN, a witness called on the part of the de- 
fendant, being first duly sworn, deposes and says: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is John J. Hinman; | am 42 years old; I reside at 
No. 125 Quincy sireet, Brooklyn, N. Y., and am by occupation vice- 
president of the [ron Clad Manufacturing Company. 

Q. 2. Please state generally what your duties are. 

A. My duties are buying the goods—stock ; looking after the 
sales—seeing the goods are sold. I have never had anything to do 
with the factory—that is, manufacturing the goods. 

Q. 3. Are you acquainted with Mr. F. H. Lawson, of Cincinnati, 
Ohio ? 

A. Yes, sir. 

Q. 4. Did you have a conversation with Mr. Lawson about a coal- 
hod which had been patented by Charles Hoff and Peter Renner, of 
Cincinnati ? 

A. Yes, sir. 

Q. 5. Do you remember when and where that conversation took 
place and how the Hoff hod was brought to your notice? 

A. I recollect the place and the-month, but | couldn't say to a 
day. It took place in Mr. Lawson’s office, in Cincinnati, during the 
month of December, 1883. The Hoff hod was brought to my notice 
through the solicitation of Mr. Lawson. 
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Q. 6. Please state the substance of the conversation you had at 
that time with Mr. Lawson in relation to the Hoff hod. 

A. Well, my conversation with Mr. Lawson wasa short one, as he 
is a little deaf. Mr. Lawson thought it would be a very good hod 
if it could be made cheap—a practical thing to make; suggested 
that I have an interview with Mr. Hoff; offered to telephone for 

him, and did telephone for him, and asked him to bring a 
08 sample of the hod. Mr. Hoff came there witha sample, and 

the conversation Mr. Hoff and myself had was about as fol- 
lows: I asked Mr.. Hoff what he thought that coal-hod could be 
made for, and what he wanted to do with it. His idea was to sell 
the patent or have some concern manufacture on a rovalty. I also 
told him that I was not practical in this thing, and that I would 
have to send the sample home to our people. I think I asked him 
what royalty he would expect in case we thought it a practical thing 
and would negotiate with him. His answer was, | think, that he 
thought he ought to have twenty or twenty-five cents per dozen, 
I am not positive which it was. I then told him I didn’t think we 
could stand that, as we didn’t make over half of that on a good 
many hods we now sold, but if he would send it home we would 
submit it to our people, as I was not authorized to make contracts 
or accept propositions, as | was not a practical man in such matters. 

Q. 7. What reply did Mr. Hoff make to your inquiries as to the 
cost of manufacturing hods like the sample he showed you ? 

A. As near as I can recollect, he couldn’t give ine any substantial 
information about that. He thought that his hod could be pro- 
duced cheaper than any hod made. 

Q. 8. Did Mr. Hoff send a sample hod to the Iran Clad Manufact- 
uring Company ” 

A. He did. The hod was left with Mr. Lawson and he forwarded 
iton here. It had Mr. Lawson’s tag on it when it arrived here. 

Q. 9. Did you see this hod after it was received at the Iron Clad 
Company’s office ? 

A. Yes, sir; I did. 

Q. 10. Please look at the hod now shown you and state if it is 
similar in construction to the hod Mr. Hoff showed you in Cincin- 
nati and the one he sent through Lawson to your company. 

A. It is. 


oY The hod shown the witness is marked Complainants’ Ex- 
hibit Hoff Hod, David 8. Oliver, notary public. 


Q. 11. After you received this hod in New York what did you do 
with it? 

A. I sent it to our factory in Brooklyn. 

Q. 12. Why was it sent to the factory ? 

A. It was sent there for the practical part of our people to figure 
on and see what it could be produced for. 

Q. 13. And was this done? 

A. The first time that Mr. Shepard, the president of the Irod Clad 
Manufacturing Company, came from the factory he told me that 
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Henry Reynolds had a hod that would knock this higher than a 
kite. 

Q. 14. Was that the first time you had heard of the Reynolds hod ? 

A Yes, sir, 

(). 15. Was anything said to you by Mr. Shepard or any one else 
from tie factory in relation to the cost of producing hods of the 
same construction as the Hoff lod”? 

A. Mr. Shepard, I think, told me it would be impractical to make 
it on account of the expense—that is, to make it according to the 
drawings Mr. Hoff sent us. The iron would have to be rolled so 
wide that it would cost so much more than the ordinary merchant 
iron that it would be impractical 

(). 16. Are coal-hods sold at a smal! profil iy 

A. They are—much smaller than any other goods we manufact- 
ure. 

(). 17. Since the Iron Clad Company have been manufacturing 
hods like the Reynolds hod have they made any other kinds? 

A. Yes, sir; two other hods; what we eall the [ron Clad and the 
Lady’s Favorite. 

(). 18. These two styles do not have‘the bottom formed in the 
same manner as the Reynolds hod, do they ? 
60) A. No, sir. 

() 19. In about what proportion have these different kinds 
been manufactured since you commenced the manufacture of the 
Revn lds hod? 

A. About one-half of the hods we have manufactured and sold 
have been of the Reynolds hod, up to the present time. 

(). 20. Can you produce a Lady’s Favorite and Iron Clad hod? 


A. | Can, and do SO. 


The hods produced by the witness are offered in evidence, and 
respectively marked Def’t’s Exhibit Lady’s Favorite and Def’t’s 


Exhibit Iron Clad Hod, A. C. W., spec. ex’r, Feb’y 25, 1885. 


(J. 21. What branch of the business of the lron Clad Manufactur- 
ing Company does Mr. Shepard devote his attention to particularly ? 

A. The manufacturing the goods at the lactory. [In other words, 
what we call the factory man. 

Q. 22. Did you make any pencil marks on the hod Mr. Hoff sent 
to the Iron Clad Company through Mr. Lawson? 

A. I did not. 

Cross-examined by Mr. MurRAy: 

X Q. 23. The drawings that were sent on by Mr. Hoff, that you 
referred to, was a copy of his patent, was it not? 

A. He sent a copy of the patent, and my impression is a rough 
sketch on a piece of brown paper. 

X Q. 24. How long did the hod sent by Mr. Hoff remain in the 
possession of the Iron Clad Manufacturing Company before it was 
returned to him ” 

A. I cannot say. It might have been a month or it might have 

been two months. 
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61 X Q. 25. When the hod was returned did you write Mr. Hoff 

or Mr. Renner, giving any reasons why your company de- 
clined to accept or take an interest in the patent, or manufacture on 
a royalty ? 

A. I think we wrote them a short letter, stating that we did not 
think ita practical thing to make. That is my impression, sir. 

X Q. 26. Your company usually carriesa large stock of coal-hods, 
does it not? 

A. We carry a large stock in the season of the trade—summer 
and fall. 

X Q. 27. When did you first commence to manufacture the Rey- 
nolds hod ? 

A. It was May, 1884, I think, before we had samples to send 
out. I am not positive about this, as I have not taken the trouble 
to find out; it may have been a little earlier or a little later. 

X Q. 28. Is there any difference between your selling price of the 
three kinds of hods made by your company; I mean, of course, 
hods of the same size and finish ? 

A. We sold the Reynolds hod and the Iron Clad hod, and offered 
them at the same price, in some instances, and the Lady’s Favorite 
hod at a higher price than either one. 

X Q. 29. When there was a difference made in price between the 
Iron Clad and the Reynolds hod, in which hod was the difference 
in favor of? 

A. We always asked more, when we made any difference at all, 
for the Iron Clad hod. 


Redirect by Mr. Wess: 


R. D. Q. 30. How many times were you in Cincinnati during the 
winter and fall of 1883? 

A. I wasthere once during the winter of 1883; that wasin Decem- 
ber. I was there in June, 1883, also. 

R. D. Q. 51. At what hotel did you stop when you were there in 

December, 1883? 
62 A. Gibson House. 
JOHN J. HINMAN. 

Taken and reduced to writing and by the witness subscribed and 

sworn to before me this 25th day of February, 1885. 
ARTHUR C. WEBB, 


Special Lxaminer. 
Adjourned until Thursday, February 26, 1885, at 10 o’clock a. m. 
New York, February 26, 1885—10 o’clock a. m. 


_ Met pursuant to adjournment. 
Present :' Counsel as before. 


FRANK E. Youna, a witness called on behalf of defendant, being 
first duly sworn, deposes and says : 


Q. 1. What is your name, age, residence, and occupation ? 
A. My name is Frank E. Young; I am thirty-five years old; re- 
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side at 484 Willoughby avenue, Brooklyn, New York, and am by 
occupation superintendent of the factory of the Iron Clad Manufact- 
uring Company. 

Q. 2. How long have you been superintendent of the Iron Clad 
Manufacturing Company ? 

A. Since January Ist, 1889. 

Q. 3. Are you acquainted with Henry 8. Reynolds? 

A. lam, 

@. 4. Are vou familiar with Mr. Reynolds’ invention in coal-hods, 
represented by Defendant’s Exhibit Reynolds’ Finished Hod ? 

A. Iam. 
63 Q. 5. Please state when first you learned anything about 
that invention. 

A. The latter part of January, 1880. 

(). 6. How do you fix that date—by what circumstance, if any? 
A. By my engagement with the Iron Clad Manufacturing Com- 
pany, tuking place on the first of Janu ry It took me to about the 
last of the month to get thoroughly acquainted with all the shops, 
tools, and machinery and everything connected with the manufact- 
ure of goods generally ; and during that time I was shown these 
samples or models as specimens of what had been done toward the 
manufacture of a coal-hod. 

(). 6. Please state what models you refer to and whoshowed them 
to you. | 

A. These are the models | have in my hand, marked Defendant’s 
Exhibit Revnolds’ Models 1 to 5, inclusive. They were shown to 


_me by Mr. Henry 8S. Revnolds. 


Q. 7. What did you understand when Mr. Reynolds showed you 
these models—the invention to be that he was seeking to illustrate 
by them ? 

A. That a coal-hod could be made in one piece by turning the 
lower edge in by lapping or crimping to form the bottom. 

(. 8. Please look at the hod now shown you and state if you have 
ever seen a hod having its bottom constructed like that. 

A. I saw a hod in July, 1883, with a bottotn censtructed like that. 


The hod shown is marked Complainants’ Exhibit Hoff Hodd. 
(). 9. Where did you see 1b? 
A. At the factory of the Iron Clad Manufacturing Company, in 
Brooklyn. 
(). 10. Do you know where that hod you saw at that time came 
from ? 
64 A. From the New York office of the lLron Clad Manufact- 
uring Company. 
Q. 11. Do you know of whose make that hod was supposed 


Q. 12. Why was it sent to the factory ? 
A. As being something new in the method of making coal-hods. 
Q. 13. Do you know what the object was in sending the bod to 


the factory ? 
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A. To see if the hod could be manufactured any cheaper than 
other hods that we had. 

Q. 14. How long was this hed at the factory ? 

A. About two weeks. 
Q. 15. Where was it during that time ? 

A. In my office behind my desk. 

Q. 16. Did Mr. Reynolds examine it while it was there? 

A. He did. 

Q. 17. And did he make the examination in your office ? 

A. He did. 

@. 18. How much of an examination of it did he make? 

A. Well, he merely picked it up, looked it over, and set it down 
again. 

Q. 19. Did he say anything to vou about it? 

A. I can beat that hod all! to pleces by those models that have 
been lying up in Ed.’s office so long. 

Q. 20. You say the hod was at your office about two weeks. What 
was done with it after that? 

A. Sent it to the New York office of the Iron Clad Manufacturing 
Company. 

Q. 21. I think you are mistaken when you say you saw this hod 
in July, 1883; please consider the Sth question again 

A. Well, I get that month by remembering the date of a letter 

written in that month by Hoff & Renner which accompanied 
65 the hod when sent to the factory of the Iron Clad Manufact- 
uring Company. 

Q. 22. What, if anything, occurred to you when you examined 

this Hoff hod at the factory ? 


Objected to as incompetent and immaterial. 


A. It im pressed meas nota desirable hod to make. 

Q. 23. Did you make any pencil marks on the bottom of that 
Hoff hod ? 

A. I did not. 

Q. 24. Who is the Ed.s referred to in your answer to the 19th 
question ? 

A. Edward Peacock, formerly of the tin shop at the factory of the 
Iron Clad Manufacturing Company. 

Q. 25. Prior to your employment as superintendent of the Iron 
Clad Manufacturing Company had you ever been engaged in the 
manufacture of metal goods? 

A. Not directly. I had been with a concern for five years mak- 
ing similar goods, but I was employed as buyer. The concern was 
the U. S. Stamping Company. 

Q. 26. Please look at Defendant’s Exhibit Zine Cylinder, and state 
if you have ever seen a like article having its bottom or head closed 
in the same manner as represented by the exhibit. 

A. I have. 

Q. 27. Please state when first and where you saw such an article 
and for what purposes it was intended or used. 
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A. In 1873, in Cliff street between Fulton and John streets; it 
was used for the purpose of holding sheet zine. 

(). 28. Have you or not frequently seen such iron cylinders for 
} 


holding Zine | 
A. | have. 
66 Q. 29. And have such iron cylinders been in general use 
for this purpose since 1873” 

A. They lave. 
(). 30. Please look at Defendant’s Exhibit Hoff Hod and Defend- 
ant’s Exhibit Reynolds Hod, and and state if there is any difference 
in the quantity of iron required to make these hods; and, if you 
answer yea, what the difference is. 

A. Yes; about twelve and a half per cent. less in the Reynolds 
hod than in the Hoff 

Q. 31. Can you produce a blank required for each one of those 
hods ? 

a. 3 Cali, and do. 

Blanks produced hy the witness and respectively marked De- 
fendant’s Exhibit Revnolds Blank No. 1 and Hoff Blank, A. C. W., 


spec, ex 'r. ke b. 26. LSSS. 
Cross-examination walved 
FRANK E. YOUNG. 


Taken and reduced to writing and by the witness subscribed and 
sworn to before me this 26th day of February, 1885. 
ARTHUR C. WEBB, 


Spe cial Examiner. 
Recess until | o'clock » Th. 


After recess, same day, 1 o'clock p. m 

Present: Counsel as before. 

I;DWARD M. Peacock, a witness called on the part of the defend- 
ant, being first duly sworn, deposes and says: 

67 (. 1. What is your name, age, residence, and occupation ? 
A. My name is Edward M. Peacock; I am 32 years of 

age; reside, 796 Lafayette avenue, Brooklyn, New York, and am 

‘occupation foreman of the tin shop of the Iron Clad Manufactur- 

g Company. 

Q. 2. What class of goods are made in the tin shop, and how long 

have you been foreman of it? 

A. Tin milk goods, galvanized iron ash-eans and coal-hods, and 
other general work of atin shop. I have been foreman four years 
since January Ist, 188]. 

Q. 3. Prior to January Ist, 1881, were you employed by the Iron 
Clad Manufacturing Company’? Aud, if so, in what capacity ? 

A. I was as journeyman tinsmith. 

Q. 4. For how long a time? 
A. Since April, 1873. 
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Q.5. Are you acquainted with Henry S. Reynolds? And, if so, 


how long have you known him? 


A. lam. I have known him since the time of his employment 
by the Iron Clad Manufacturing Company, which was in the sum- 
mer of 1873. 

Q. 6. During that time have you known of Mr. Reynolds making 
any inventions or improvements in machines and articles of the 
class used and made by the company? And, if so, please state 
what inventions or improvements he has made, to your knowl- 
edge. 

A. When he first came to the [ron Clad it was introducing a new 
coal-hod; since then he has had several patents on the same; also 
a watering-pot and machines for hemming heel counters. He has 
also made improvements in metallic shingles, with other minor im- 
provements and methods of manufacturing goods. In fact, he has 
been constantly employed in that line. 

Q: 7. What improvements has he made in coal-hods? 
68 A. Several, the principal of which I consider the forming 
of the bottom and body of one piece by lapping or folding 
the sides over at right angles, or nearly, to form the bottom. 

Q. 8. When did you first know of his making that invention? 

A. About December Sth to 11th, 1879. 

Q. 9. How do you fix this date? 

A. From the fact that I had been out of the employ of the Iron 
Clad Manufacturing Company for some four months, and returned 
on December the Sth, 1879, and that Mr. Reynolds showed me a 
hod model made in that manner within two or three days after my 
return. 

Q. 10. Please look at the five pieces marked Reynolds’ Models | 
to 5, inclusive, and state if you have ever seen them before, and if 
any of those pieces is the hod model referred to by you in the last 
answer. 

A. I have seen them before, but I could not swear that either of 
these is the exact one he showed me at that time, although I reeog- 
nize them as having been in my possession from January Ist, 1881, 
until some time last year. 

Q. 11. Do any two of those pieces put together so as to form a 
complete hod body ? 

A. They do. 

(). 12. Please put the two pieces together which form a complete 
hod body. 

A. The two copper ones form a complete hod body when put to- 
gether. 

(. 15. Please state whether or not these two copper pieces when 
put together to form a complete hod body differ in the method of 
forming the bottom from the method illustrated by the model Mr. 
Reynolds showed you in December, 1879. 

A. They do not. 

Q. 14. Please hear the examiner read question and answer seven, 
and state what you mean when you say ‘the forming of the bottom 
and body in one piece.” 
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69 A. I mean, as stated in the previous answer, the folding 

or turning in a portion of the body by lapping or crimping 
to form folds by which to take up surplus stock, thereby forming 
the bottom. 

Q. 15. Where did you keep these models while they were in your 
possession t 

A. In a pigeon-hole in a shelf in my office. 

(). 16. You mean your office at the lactory 

A. At the factory of the Iron Clad Manufacturing Company at 
Brooklyn 

(). 17. What office does Mr. Reynolds occupy at the factory ? 

A. He has no office; he has a private machine shop. 

(). 18. Do you mean at the present time ? 

A. Yes, sir. 

(). 19. Was he at one time in charge of the same department that 
you are foreman of now ? 

A. He was at two separate times. ‘The last time from November 
or December, 1879, until January, 1881, at which time I took his 
place. 

Q. 20. During that time did he have an office at the factory ? 

A. During the latter period he occupied the same office which I 
now use. 

(). 21. After Mr. Reynolds showed you the models in December, 
1879, of his coal-hod invention, what did he do next 1n relation to 
that Invention ? 

A. He worked at it for a while, until he seemed to be satisfied 
that it was practicable, and then left it for something else. 

Q. 22. Did he take it up again? 

A. Yes. 

. 25. When ? 

A. After oceasionally mentioning it, he commenced to make the 
tools for its manufacture in the latter part of LS85. 

(J. 24. Please look at Defendant’s Exhibit Reynolds’ l'inished Hod, 

and state, if you know, when the lron Clad Manufacturing 
10 Company commenced to manufacture coal-hods of that con- 


struction and if you are familiar with the manufacture of the 


+) 


same, 

A. They commenced to manufacture them in the late spring or 
early summer, and Iam familiar with all the details of its manu- 
facture. 

Q. 25. Of how many pieces is the body and bottom of that hod 
com posed ? 

A. ‘lwo. 

Q. 26. Please describe the operation of making it. 

A. Reynolds’ blank is cut from a sheet of iron and then formed 
into the shape of Exhibit First Step. It is then put onto a form 
or die the shape of Exhibit Second Step and struck with a metal 
force having corrugations the reverse of Exhibit Second Step, which 
forms it into that shape. It is then put on a form shape of Exhibit 
Third Step and struck with a flat metal force, which closes the cor- 
rugations and forms part of the bottom. ‘The hod ts then put over 
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a die having an oval opening and struck with a punch of the same 
shape, thereby cutting a smooth and true hole in the center, as 
shown by Exhibit Third Step, for receiving a small bottom, Exhibit 
Fourth Step. Exhibit Fourth Step Is then pushed into the opening 
from the inside and placed over a tool the proper shape and struck 
on the outside with a flat tool, which completes the bottom, as shown 
in Reynolds’ finished hod. 

Q. 27. After the second stamping operation which flattens the 
ribs, as shown by Exhibit Third Step, what is the object of the next 
or cutting operations? 

A. Experience has shown us that stamping is apt to draw the 
iron in different places at different tines according to its quality, 
and would thereby leave rough edges around the opening, however 
nicely tools may be made, and we prefer trimming so as to have a 

true edge to receive the bottom, Exhibit Fourth Step 
71 Q. 28. Can you produce one of the blanks for Exhibit 
Fourth Step? 
A. I ean and do. 


Article produced by the witness, offered in evidence, and marked 
Defendant’s Exhibit Blank for Bottom, A. C. W., spec. ex’r, Feb- 
ruary 26, 1580. 


(). 29. Please look at Defendant’s Exhibits Diagram of Hoff Hod 
and Diagram of Reynolds Hod, and state whether or not any blanks 
like Defendant’s Exhibit Blank for Bottom could be got out of the 
cuttings or waste of elther of those sheets: and. if SO, how nbahy 
from each sheet. 

A. They can; two from the sheet of Reynolds’ diagram, as shown, 
and four from sheet diagram of Hoff’s hod. 

Q. 30. Making a comparison between the blanks to form two com- 
plete Reynolds hod bodies and two complete Hoff hod bodies, which 
requires the most material ? 

A. The Hoff hod body. 

(). ol. What is the difference ? 

A. About twelve and a half per cent. 

Q. 32. Please look again at Defendant’s Exhibit Diagram of Hoff 
Hod, and state whether the blanks marked out on that sheet have 
been marked out to be cut to the best possible advantage for the 
production of two hods of the same capacity and dimensions as 
Complainants’ Exhibit Hoff Hod. 

A. As far as my knowledge goes, yes. 


Cross-examined by Mr. Murray: 


X Q. 33. How long did it take Mr. Reynolds to make the ma- 
chinery for the manufacture of the Reynolds hods as now manu- 
factured by the Iron Clad Company ? 

A. From first until last about eight months. 
72 X Q. 34. That is, you mean the machinery for all the dif- 
ferent-sized hods? 


A. Yes, sir; I do. 
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X Q. 35. How long before the machine for one size of hod was 
made and hods manufactured by it ? 

There was one set of tools made that we called experimental 
which were finished in about six weeks or two months from the 
time he commenced making the tools. 

X () 36. Did j you ever see a complete coal-hod made of the form 


7 } | , ’ . . 2 
shown by the Reynolds Models 1 to 5, inclusive, of December, 


X Q. 37. When? 

A. W hen he first recommenced to work on the hod in the latter 
part of 1585. 

X Q. 38. Were there more than one of these made, and were they 
ready for sale? 

A. There was quite a number made, but none finished or put 
upon the market. 

X Q. 39. Is Defendant’s Exhibit Reynolds December, 1883, Hod 
one of these completed ho Is thy it WaS hol finished for the iarket ? 

‘. It is somewhat similar, but not as near completion as some; 
| finished ready to put the hoop on. | 
be lie ve one or two had hoops — 

X Q. 40. Do you know why these were not finished and put upon 


| » 
there were some that were a 


A 
X J | The only difference bet wi Cl) thi IEexhibit Re Cy! no ids L583 


Llod and the Models 1 to 5, inelusive, of 1S79 isthat the seam inthe 
December. 1883. hod is from front to rear of the hod, while thosein 
the models are intended to be f rom side to side, 1s 1t not? 
\. It is, with the alteration of f ids conse juent to the change of 
SCatil 
70 X Q. 42. Did you ever see, prior to December, 1883, any 


hod or model of a hod like Reynolds Exhibit 1 to 5, inclu- 
sive, put together and finished ? 


A have 
X Q. 43. Was it one of those models that are here in ev idence e? 
\ It was one of these models—the copper one. When it left my 


possession it was together and in shape 
oF ). 44. When was it put together and in shape and by whom? 
\. That I can’t savy; but it was prior to January Ist, 1881, as I 
found it in my office in the tin shop of the Lron Clad Manufacturing 
Company when I took possession January Ist, 1881. 
X Q. 45. It is in the same condition now as it was when it left 


oe 


your possession, with the exception that the parts are slipped 
sunder ? 
A. It Is. 
X Q. 46. About what proportion of coal-hods manufactured by 


» Tron Clad Manufacturing Company within the last eight months 
are of the kind represented by Defendant’s Exhibit Reynolds Hod ? 
[ mean all sizes having that bottom. 
A. I have no positive information or knowledge, but would judge 
there was about one-half. 
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The witness reads his testimony, and desires to state : 

That in answer 24 of my direct examination, in stating that the 
[ron Clad Manufacturing Company commenced to manufacture hods 
like the Reynolds hod in the late spring or early summer of 13884, | 
would add that we commenced to make bodies before the tools for 
completing the hod were finished, and refer to my answer to ques- 


tion 33 in the ecross-examination: and that Defendant’s Exhibit . 
Reynolds Finished Hod was the first size ready for the 
74 market and Complainants’ Exhibit lron Clad Hod was the 


next size ready. 


EDWARD M. PEACOCK. 


Taken and reduced to writing and by the witness subscribed and 
sworn to before me this 26th day of February, 1885. 
ARTHUR C. WEBB, 
Special Examiner. 

Same day, 4 o’clock p. m. 

Parties present as before. 

Davin McKenztr, being called on the part of the defendant, and 
first sworn, deposes and says: 


(). 1. What is your name, age, residence, and occupation ? 

A. My name is David McKenzie; I am 35 years of age; reside at 
srooklyn, New York, and am by profession a sheet-irou worker. 

Q. 2. With whom are you employed ? 

A. The Iron Clad Manufacturing Company. 

Q. 3. How long have you been in the employ of the [ron Clad 
Manufacturing ( ompany t 

A. Between ten and eleven years. 

Q. 4. What department have you worked in? 

A. Manufacturing coal-hods. 

Q. 5. Are you acquainted with Henry S. Reynolds ? 

A. Yes, sir; I am. 

Q. 6. How long have you known him ? 

A. About fourteen years. 

Q. 7. Please look at the articles now shown you and state if you 
ever saw them before. : 

A. Yes, sir; I have seen a hod that was similar to that before. 

Q. 8. By similar to that do you mean similar to those two copper 

pieces you hold in your hand? 

70 A. Yes, sir. j 


The examiner certifies that the articles shown the witness are 
marked Defendant’s Exhibits Reynolds’ Models 1 to 5, inclusive, 
A. C. W., spec. ex’r, Feb’y 24, 1885. 

Defendant’s counsel requests the examiner to state whether or not ’ 
the exhibit tag was on those models when they were shown the wit- 
ness. 

The examiner states that it was not, having been removed here- 
tofore to examine the models respectively. 
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Q. 9. Who showed you the hod which was similar to those two 
copper pleces 4 

A. Mr. Reynolds. 

@. 10. When was that ? 

A. That was in the latter part of 1879 or 1880; 1880, I believe it 
Was 

®. 11. In what month in 1880? 

A. January. 

Q. 12. How do you fix that date in your mind ? 

A. Because Mr. Young came there at that time to take charge of 
the factory, and that’s what makes me remember it. 


cy —_ ’ ’ ’ - ) 
(. 13. Did you understand, when Mr. Reynolds showed you the 
’ , . P ‘ 4] ; 1 « 
mwodel, what the Invention Was he was trying to show UD) the model ? 


A. Yes, sir; I did 


es, 14. What did you understand it to be 
A. lL understood it to be the body and bottom in one piece, the 
body folded to make the bottom. 


Cross-examination waived. 


DAVID McKENZIE. 


‘Taken an reduced tO Writini by thew itness subseribed and 
ie this 26th dav of February, 1885 
ARTHUR C. WEBB. 
. if Sill: 


Speci ie. 


76 NEW YorK, February 27, ’85—10.30 a. m. 


Met pursuant to adjournment 


Present: Counsel as before. 


WittraM H. WELLS, a witness called on} behalf of the defendant, 
and being first duly sworn, deposes and says 


; 


Q. What is your name, age, residence, and occupation ‘ 

A. William H. Wells; I am 26 years old; reside in Brooklyn, 
N. Y.,and I am a salesman with Robert Crooks & Co., 54 Jehn 
street, metal importers. 
Q. 2. How long have you been in the emp 
W Co. ! 

A. Sinee October Ist, 18838. 

Q. 3. What, if anything, did you do prior to that? 

A. 1 was in the employ of Phelps, Dodge & Co., of No. 11 Cliff 
street, metal importers. 

Q. 4. How long were you with them and in what capacity were 
you employed? | 

A. From May Ist, 1876, until October, 1883. [ was employed as 
shipping and entry clerk ; also as salesman later on. 

Q. 5. Look at the article now shown you and state if you know 
what it is. 

A. That is a cask for the protection of sheet zinc. 


oy of Robert Crooks 


Article shown the witness is the exhibit marked “ Zinc Cylinder.” 


~ 
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Q. 6. Have you ever seen an iron cylinder of that construction 
before? And if you answer yea, state generally all you know about 
the use of such cylinders and how you became possessed of your 

knowledge of the same. 
ii A. I have, and my knowledge dates from my first con- 

nection with Phelps, Dodge & Co., when they were manu- 
facturers of zine at Birmingham, Conn., and from examination of 
packages when they arrived from the factory for storage, and as 
they were opened for the purpose of retailing the zine. The pack- 
age consists of an iron cylinder riveted and the ends hammered over 
and fastened to a wooden head and bottom. 

Q. 7. Have cylinders of this construction been used extensively 
or not? 

A. I believe they have been used by all manufacturers of zine 
from that time to the present, and I have seen casks similar to that 
made by the Matthisen & Hechler Zine Company, of La Salle, II. 
and the Illinois Zine Company, of Peru, Ind. 

Q. 8. Were both ends of these cylinders usually closed in the 
same manner and as shown by the Exhibit Zine Cylinder? 

A. They were. 

Q. 9. What time do you refer to in answer to question 7? 

A. From May, 1876. 


Cross-examination waived. 


WILLIAM H. WELLS. 


Taken and reduced to writing and by the witness subscribed and 
fon . 
sworn to before me this 27th day of February, 1886. 
ARTHUR C. WEBB, 


Special Examiner. 
Same day. 


Henry L. Brevoort, a witness on behalf of the defendants, 
have been first duly sworn, in answer to interrogatories propounded 
by Mr. Wess, says: 


Q. 1. What is your name, age, residence, and profession ‘ 
78 A. Henry L. Brevoort ; lam 36 years of age; I reside in the 
city of Brooklyn, State of New York, and I am by profession 


a mechanical engineer. 


? 


Defendant’s counsel offers in evidence certified copy of United 
States letters patent No. 156,596, granted to Anna Powers Novem- 
ber 3d, 1874, for “improvement in paper boxes,” and the same is 
marked “ Defendant’s Exhibit Powers’ Box Patent, February 27, 
1885.” ; 

Also certified copy United States letters patent No. 191,071, granted 
Edward F. O’Toole, dated May 22, 1877, for “ improvement in coal- 
hods,” and the same is marked “ Defendant’s Exhibit O’Toole Pat- 
ent, February 27, 1885.” 

Also certified copy United States letters patent No. 103,079, granted 
to Timothy J. Powers, dated May 17, 1878, for “ improvement in 


in d 
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cartridge cases,” and the same is marked “ Defendant’s Exhibit 
Powers Patent, February 27, 1885.” 


(). 2. What experience have you had relative to the constructing of 
metallic vessels, and have you ever been called upon to testify as 
an expert witness ? 

A. | have had considerable experience in the construction of me- 
tallic vessels—such as oil-cans, soda-water fountains, boilers, lan- 
terns, and various articles made of sheet metal. I have been very 
frequently called upon to testify as an expert witness In suits re- 
lating to patents, and | have so testified in between 300 and 400 
cases. 

(). 3. Have you read the evidence of Ferdinand Dieckman, who 
was called as an expert witness by the complainants, and have you 

examined the exhibits referred to in said testimony ? 
i9 A. I have read the testimony and I have examined the ex- 
hibits therein referred to. 
Q. 4. Have you read the evidence of Henry 8S. Reynolds, John J. 
Hinman, Frank kK. Young, Edward Peacock, and William H. Wells, 
and have you examined the exhibits referred to therein ? 

A. 1 have read the depositions referred — in the question and I 

have examined the various exhibits and I understand them. 


— 


q. 5. Have you read the letters patent No. 279,871, granted to Hoff 
and Reuner June 19, 1883, for “improvement in coal-hods,” being 


Lilie prea Le mtb ih sult. and do Vou Ubauelrstanad the Same ? 


A. I have carefully read the patent many times and I think I un- 
derstand that which is there shown and described. 

(). 6. Please state what you understand to be the invention therein 
described and claimed. 

A. The patent describes a sheet-imetal vessel and shows in the 
picture a coal-hod, but in the specification I find the following: 

“It is also evident that my invention is applicable to buckets, 
scoops, and many other vessels made of sheet metal.” 

The only peculiarity of the vessel shown in the drawings consists 
in the structure of the bottom. ‘This made in the following way: 
The metal which is to form the bottom is brought Into cone shape 
and this cone the li has circumferential frrooves made around it, the 
metal being forced inward to form the FrOoOVES. 

[ do not understand that it is material exactly what shape these 
grooves have; also, | understand that they may be truly cireumfer- 
ential, or that they might be one long groove in a spiral form. 

The patent says as follows: “I do not desire to limit myself to 
any particular form of crimp or fold for the bottom of the hod nor 

to the exact shape of the blank.” * * 
OU After the tapered end of the blank has been compressea by 

the circumferential grooves as described, the rest of the 
article being properly held on dies, a plunger is brought to bear 
upon the apex of the crimped cone, and the crimps are then forced 
one upon the other, the crimps giving the conical portion the ca- 
pacity within the limits of the strength of the metal of being forced 
into a plane, the forcing of the conical portion into a plane being 


— 


- 


AS CHARLES HOFF ET AL. VS. 


thus effected upon previously formed lines, which are the ones upon 
which the metal is to bend on going from the conical to the flat 
shape. It is evident that if the conical end of the hod was not 
crimped, but was merely subjected to the action of the plunger, a 
flat bottom would result, and the metal would bend upon irregular 
and unexpected lines, and the result would not be a commercial 
article; but, however, by making the circumferential crimps the 
metal is forced to bend when subjected to the action of the plunger 
in such a way as to make a serviceable and practical bottom to the 
vessel. By the method described in the patent the body and bottom 
of the vessel are all made of one piece, and the bottom 1s all over 
its surface practically composed of either two or three thicknesses 
of material. 

I do not understand that the vessel need be conical at any portion 
other than that which is to form the bottom; the rest of the vessel 
may be cylindrical or of any other desired shape. 

Now, it is evident that this is not a patent for any kind of bottom 
made by compressing the metal upon itself, for this Is not, as I 
understand it. claimed : but, Ol) the other hand, the patent is for a 
vessel having a bottom formed substantially as-therein described— 
that is to say, taking the first claim, which is for a process, I find 
that the said claim first sets forth that a cone-shaped body is to be 
formed,and that then this cone-shaped body is to be folded intocrimps, 
so that the bottom can be formed. I suppose, also, that the claim in- 

volves the third step, ot forcing the bottom flat. 
8] The second claim is for an article of manufacture, which 
article of manufacture is to have its bottom so crimped or 
folded that when the plunger has acted upon it a series of annular 
ribs or rings of progressively increasing diameter will make up the 
bottom of the vessel. 

Q. 7. Have you read the various patents introduced in evidence 
by the defendant in this ease? 

A. I have. 

Q. 8. Please compare the defendant’s hod, “Complainants’ Exhibit 
[ron Clad Hod ” or Defendant’s Exhibit Reynolds Hod,” with the con- 
struction of hod described and claimed in complainants’ exhibit 
patent and state whether they are similar or dissimilar, and give 
your reasons for any opinion you mnay express. Refer in your 
answer to any exhibits in the case and any facts within your knowl- 
edge. 

A. | have made the comparisons called for in the question. I do 
not think that the hods manufactured by the defendants contain 
the invention of either the first or the second claims of the com- 
plainants’ patent. My reasons for this opinion are as follows: but 
before giving them I will state the structure, as 1 understand it, of 
the defendants’ hod. 

A body of sheet metal is first formed. This body is in the shape 
of the frustum of a cone. ‘The portion of this body which is to form 
the bottom, or, rather a part of the bottom, is. then bent in, the sur- 
plus metal being taken up in radial folds, which is possible with 
the defendant’s structure, because, unlike the complainants’, a true 
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cone 1s not formed. The bottom, thus folded in radial folds, is 
squeezed flat, and a plate of metal properly flanged is fastened in 
the opening in the bottom, and when thus secured completes the 


formation of the bottom of the vessel. ‘Thus a portion of the bot- 
tom of the vessel is made up of the turned-in sides of the 
82 body of the vessel, and a = yn is made by this separate 


plate, without which no complet » bottom would exist. 

| do not think that thisstructure of the defendants or the method 
of forming the structure embodi S pany of the inventions of the Hoff 
patent, because the article resulting is not the ‘aa claimed in the 
second claim and the process of making the article is substantially 
re different process. 

Turning to the first claim, the first step therein referred to is the 
forming of the cone-shaped portion for the bottom of the vessel 

The defendants form a part of a cone, it is true, but they do not 
so form this part as to enable it to form the entire bottom for the 
vessel, as do the complainants, the complainants’ structure requir- 
ing that a complete cone should first be formed. 

The next step of the process claim of the patent consists of the 
crimping of the cone. 

This the defendants do not do, and | think there is an important 
ditt rence to be considered in this connection No Crimp ps, as | un- 
derstand it, would be the equivale nt for the crimps shown in the 
Llofl pate nt, unite ss suc i) Critups were —_— d to make a bottom, such 
as is shown in the Hoff natent—fold « e crimped lines. Now, to 
make a bottom such as is shown in the ‘Hof patent the crimps must 
be circumferential, in contradistinction to radial crimps, for if the 
cone shown in figure 3 of the Hoff patent was formed and it was at- 
tem p ted first to crimp the conic al end with radial! crim ps, In eontra- 
distinction to circumferentia crimps, then the conical end, after 
being so crimped, would, = submitted to pressure, not necessarily 
fold upon the crimped lines, but would be in the same condition as 


— 


an uncrimped body and would fold upon accidental lines, thus pro- 
due lng necessarily a us seless art Indeed, radial crimps 
So could not be ma de at all in the conieal b dy of the Hoff pat 
ent, or at least none could be made which would in any way 


| } 


aid in the even gathering-in of the metal when the crimped portion 
was submitted to pressure. 

The defendants are able to construct their vessel with radial erimps 
because they form the bottom partly out of the bent-in sides of the 
vessel and partly out of separate pieces of material, while Hoff forms 
his bottom entirely as an integral portion of the body of the hod. 

lor these reasons | do not think that in forming the defendants’ 
hod it can be said that they fold “the cone end of the said body 
in crimps to form the bottom ;” Hee they do not form the entire 
bottom in this way, and they do not fold the part that makes up a 
portion of the bottom of their hod into crimps which are practically 
useful for a structure like Hoff’s or which could be used as the 
equivalent of the crimps shown by Hoff. ‘Therefore I do not think, 
in the manufacture of their hod, the defendants practice the process 
of this first claim. 

992 
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As to the second claim, the defendants’ hod is not formed in a 
single piece, and it has not got its bottom erimped or folded to form 


a series of annular ribs or rings of progressively increasing diameter, 
but, on the other hand, the bottom of the defendants’ hod is made of 


two pieces. ‘There are no annular ribs or rings, but there are radial 
folds. 

Referring to the exhibits in this case, it seems to me that if the 
Hoff patent is to be so broadly understood as to enable it to take in 
the defendants’ structure, that then it would also in substance em- 
brace structures of an earlier date. For example, stiff-ners for the 


counters of shoes have long hada part of their bottomns formed of 


radial crimps, the material being compressed and flattened after -it 
was so crimped. Such a crimping and subsequent flattening 1s 
shown and described in the cartiidge of ,the Powers patent No. 
103,079, and especial'y in the Powers patent No. 156,591, where a 

paper box is shown having acrimped end formed with radial 
84 crimps which are subsequently flattened, leaving a hole in 

the centre of the bottom, which hole is subsequently covered 
by another piece of paper, the bottom being practically identical 
with the structure of the defendants. 


The Defendant’s Exhibit “ Zine Cylinder” is another example of 


this. This cylinder consists of a metal vessel; the end is formed 
by crimping in radially and then flattening the metal forming the 
crimps—a circular piece of wood being utilized to complete the closure 
of the bottom, which cannot be closed in vessels having radial crimps 
without the use of a separate and independent closing device used 
like the wooden plate in the zine cylinder or the metal plate in the 
defendant’s hod. 

In the patent of Sinith, No. 124,095, is shown a coal-hod having 
a conical bottom. MHoff’s invention merely consisted in a method 
by which Smith’s conical bottom could conveniently be made flat, 
the .metal being forced to yield when flattened upon previously 
crimped lines. Now, as Smith’s hod stands, the defendant’s crimp 
could not be put into it, and if they were put into it in some way, 
and the crimped bottom was then operated upon by a plunger, the 
result would be no better than if the bottom had been submitted to 
the action of the plunger before any crimps had been put into it 
whatsoever. 

In my opinion, neither the defendant’s method or article is the 
same method or the same article as is referred to, described, and 
claimed in the Hoff patent, and that if the Hoff patent is regarded 
as one for any vessel having any part of its bottom formed by creas- 
ing or crimping portions of the metal and then squeezing such 
crimps flat, that then the Powers patent for a paper box or the old 
zine cylinder both show such methods, 

I think it is undoubtedly true that the Hoff patent must be un- 

derstood as for a complete cone, which cone is crimped cir- 
85 cumferentially and which crimped cone is then compressed 
so as to form the bottom of the article. 


« 
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And, being cross-examined by Mr. Murray, says: 


) 

X Q.9. Would it make any difference, in your opinion, in the 
structure of the defendant’s hod, if the all patch in the bottom 
were one-half or one-quarter the size it 3? 

. Unless the required patch was so small that the radial crimps 
could not be formed, its size woul 
In my judgment. 

X (. 10. Then, in your opinion, you believe it impracticable to 
fold in fi bottom like the def ie nad: ant S structure and lnake ul durable, 
merchantable article without a patch of some kind was used in the 
bottom ? 

A. Yes. 

X Q. 11. Would it make any difference in the structure of defend- 
ati < hod I f less of thy cone ¢ nd were cul off and the bot tom formed 
in annular crimps and the opening in the bottom were closed by a 


, trot 
ere eaee 
> 


d be a matter of no consequence, 


A. Yes, rt would make a difference, in my judgment, for this 
would be practicing Upot So much of the bottom as was not made 
up of the patch of Hoff’s invention, the crimps, as | understand it 
which are referred to in the question being Hoff’s crimps 

A Q. 12 Would it not occur to anv mechani skilled in the art 
to which this invention relates to cut off the cone end of the Smith 
1 if he desired the fol the bottom in flat in ras dial crimps. 

A. I think so, in view of the Powers patent and the zine cylinder, 
which would have practically toid him exactly what to do. 


a 


) 


And, being further examined by Mr. WEbp, says: 


‘ 1). \) LS Please look “at | Cit ndant’s Exhibit Reynolds 

S6 Models 1 at inclusive, and Defendant’s Exhibit Reynolds 
Decem be r, 1ISS5, Hod, and state whether these exhibits do 

not show or illustrate hods having crimped or folded bottoms subse- 


quently oeolbansseetre yp or tlatte ned. 
A. They do. 
HENRY L. BREVOORT. 
Taken and reduced to writing and by the witness subscribed and 
sworn to before me this 27th day of February, 1885. 
ARTHUR C. WEBB, 
Special Examiner. 


Adjourned until Saturday, Feb’y 28th, 1885, at 10 a. m. 


New York, Feb’y 28, 1885—10 o’clock a. m. 


Met pursuant to adjournment. 


Present: Counsel as before. 


Defendant closes. 


52 CHARLES HOFF ET AL. VS. 
88 Unitep Srates PATENT OFFICE. 
CHARLES Horr, of Cincinnati, Ohio, assignor of one-half to Peter 
Renner, of same place. > 
Coal-Hod. 
: Specification forming part of Letters Patent No. 279,871, dated June 
- 19, 1883; application filed March 26, 1883. (No model.) 


To all whom it may concern: 

| Be it known that I, Charles Hoff, a citizen of the United Stetes, 
i residing at Cincinnati, county of Hamilton, State of Ohio, have: in- 
vented certain new and useful improvements in coal-hods, of which 
| _ the following is a specification. — 
| My invention relates to coal-hods and similar sheet-metal vessels. 
Its object is to produce a stronger and better article than those in 
common use at a less cost of labor and material. 

With this object in view my invention consists in forming the 
bucket from a blank so shaped as to be bent into a cone or funnel 
shaped body, then folding the cone end of said body in crimps to 
form the bottom, all of which will be fully understood from the fol- 
lowing description of the accompanying drawings, in which— 


(Here follows diagram marked p. 87.) 


Figure 1 is a perspective view of a coal-hod constructed according 
to my invention. Fig.2 isa top plan view of the same. Fig. 3 is 
a side elevation of the blank formed into a cone or funnel shaped 
vessel, the bottom part showing in dotted lines the preliminary cor- 
rugations, indicating lines on which the metal will be crimped and 
folded down to form the bottom. Fig. 4 is central vertical section 
of the completed bucket or hod. Fig. 5 is the blank from which the 
body of the bucket is formed. 

Similar reference-letters are used to indicate identical parts wher- 
ever they occur throughout the various views. 

The blank A, Fig. 5, being cut out to the shape shown, is bent 
around a cone-shaped former and the edges a a united in any suit- 
able manner. This brings the blank to the form shown in Fig. 3. 
After the seam has been made the partially-formed blank, Fig. 3, is 
placed upon a former having its end grooved or turned off in steps 
below the line z z, as shown in dotted lines, Fig. 3. Then, by suit- 
able clamping-jaws, the metal in the lower end of the blank is 
pressed to the shape of the former, commencing at the upper edge 
or groove, and successively pressing the metal into each groove in 
the former until the lower one has been pressed in. After this 
operation has been performed the blank having the partially-folded , 
bottom is placed and clamped upon a former the exact shape of the —~ & 
interior of the hod, the exterior clamping device grasping the body | 
of the hod just above the linex zx. Then, by subjecting the partially- x} 
crimped bottom to the action of a plunger, the cramps are folded ... 


(No Model.) §7 
C. HOFF. 


COAL HOD. 
No. 279,871. Patented June 19, 1883. 


ki /- ct 


No 22S. 
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down flat, as shown in Fig. 4, thus completing the body of the hod. 
The base B, handle C, and bail D are attached in the usual manner. 
It will be seen that the surplus metal is taken up in the bottom 


whieh in use sustains the most wear. ‘The hod 1s therefore strength- 
ened where strength is most needed. It will therefore last in use 
: ' | ] ene ’ lan) } > , ) iz cd ’ } } ry } ead : less > 
much ionger than the common Dod and Cali) Det proauces at less ex- 


pense. 
| do not desire to limit myself toany particular form of crimp or 
fold for the bottom of the hod, nor to the exact shape of the blank 
shown in Fig. 5, for it is evident that the form of the fold may be 
changed and still have the tapered end of the blank, Fig. 3, com- 
pressed to force the surplus metal to fold over and strengthen the 
J 


bottom. and also evident that the blank mav be varied to suit differ- 


| 3 | ] . ] 4 i] : 5 . . 
ent shapes ol 1oas have selected One O|] i} common torms to 
i 
: es : —< Ta “ oe 
represent My Invention. lo change the DIMaNK » make a different 
; . a. 2 i 7 i? . . , : . . 
form would be the work ora mechanie and a ull no Invention. 


- » tone ' ta hnak > on 
It is also evident that my invention Is applic Oo bucKets, SCOOps, 
and many other vessels made of sheet metal 


4 
\\ pat Cialihn as new, and desire LO secure Vv ietters paten,, 1is— 


|. The method of forming the body of a co or other similar 
} | ’ 1 ° 1? . J Ae . Bi . : 
vessel, which consists, substantially, as before set forth, in first form- 
| | , ' , , ’ . ’ ‘ ‘ 
ing a cone-shaped body from a suitable blank, then folding in the 


cone end of said body in erimps to form the bottom 
2. Asa new articleof manufacture, a coal-hod formed of a single 
piec and having its bottom crimped or toided to torm a series of 
annular ribs or rings of progressively-increasing diameter, substan- 
tially us shown and deseribed. 
CHARLES HOFF. 
Witnesses 
JACOB J. GESSERT 
GEO. JI. MURRAY. 


J] UNITED STATES PATENT OFFIC! 


Henry S. Reynoups, of Brooklyn, assignor to the Iron Clad Manu- 
facturing Company of New York, N. Y 


Coal-Hod. 


Specification forming part of letters patent No. 504,033, dated Au- 
gust 26, 1884; application filed April 15, 1884. (No model.) 


To all whom it may concern: 

Be it known that I, Henry S. Reynolds, a citizen of the United 
States, residing at Brooklyn, in the county of Kings and State of 
New York, have invented certain new and useful improvements in 
coal hoads, ot which the follow is il full, clear. ind exact deserip- 
tion. 

This invention relates to improvements in coal-hods, pails, buck- 
ets, cans, and many other vessels of a similar character. The prin- 
cipal objects are to increase the strength and durability of the vessel 


‘7 
1 
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and decrease the cost of production. To accomplish these objects, 
I propose to partially form the bottom out of the metal forming the 
body, and to close the aperture and Coll pit Le the bottom by A Cap, 
all as hereinafter fully described and claimed. 

ry ’ . } . :; 

lo enable others skilled in the art to make and use my said in- 
vention, I will now proceed to describe the same by reference to the 
accompanying drawings, In which— 


(Here follow diagrams marked pp. 89 & 90.) 


Figure 1 is a di: agram of a blank designed to form the body of a 
coal-hod. Fig. 9 is a side elevation of the blank formed up. ig. 
3 is an Inverted pe rspective view of the formed-up blank after the 
first operation. Ij ig. 4 isa bottom pl in view of the formed-up blank 
after the second oper ition. Fig. 51s a similar view after the third 
operation. Mig. 6 is a perspective view of the completed mas 
a portion of the b: ase or toot be 1g shown b roke i aw ay. I cy Sa 
central vertical section of the lower part of a hod e mbodying my 
improv ements. Ir on’, Sisa side elevation ol the by LLON) ¢ ap cle ro 
Fig. 9 is a longitudinal vertical section of the same; and Fig. 10 is 
a similar section of said cap in process of upsetting, to seeure it and 
the bottom together. 

Similar letters of reference indicate corresponding parts in all the 
figures. 

The blank A is cut out in the ordinary way, and is then formed 
up by bending its edges around and uniting them in any suitable 
manner io form the body b, the upper edge, a, of which is wired, 
as usual. The blank, as now formed up (see Fig. 2), is open at both 
ends, and the body B is deg Ps th e succeedit Fu operations LO COom- 
plete the article. As thus 1 * deseri bed. the OM rations are those 
ordinarily followed in botnet wie turing coal-hods and similar vessels, 
and no particularity of description is necessary to those familiar 
with this art. 

The next operation consists in placing the body B, Fig. 2, prefer- 
ably in an inverted condition, in a stamping-press of the requisite 
power, and subjecting it to compression between dies of suitable 
shape to fold its lower edge (see the dotted line, Fig. 1) inwardly, 
and form a series of radii if ‘ibs, 6, ts ipering toward the center. The 
result of this operation is shown by Fig. 3. 

The next operation consists in placing the body B, Fig. 3, prefer- 
ably in an inverted condition, in a press, and by wy action of an- 
other set of dies flattening the ribs b,as shown by Fig. 4, and there ‘by 
partially f orming the bottom of ’ the v ressel out of a 1 portion and in 
one piece with the body, the walls of the ribs folding in upon the 
metal between them, and thus incre: ising the thickness of metal 
througheut a portion of the bottom, and conseque ntly increasing 
the strength and capability of that portion of the bottom to resist 
strains in use. 

To finish the bottom, Il employ a cap, Fig. 8, having a recessed 
body, c, and a rim or side flange, d. This cap may be punched out 
of sheet metal, and stamped up in a manner common in working 
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sheet metal. It is inserted in place in the partially-completed bot- 
tom, the rim d resting upon the inside, and its body ¢ projecting 
through the aperture,and then by the action of dies, or in any other 
suitable manner, is compressed until the side walls of the recressed 
body are spread outwardly, as indicated in Fig. 10, and thereafter 
by rm continuation of the oper ition of upsetting or compression 
are flattened down, forming a rim or flange, e, closing the aperture, 
bindin ng the ribs, and completing the bottom, as shown by Fig. 5, 
which illustrates the result of the last stamping operation. The 
customary base or foot C, handle D, and bail E are now attached, 
and the hod is complete and ready to be galvanized, which last 
operation tightly closes all seams. 

In the drawings my improvements are shown only as ap- 
J2 plied to a coal-hod ; but it is obvious that they are equally 

vell applicable to many other vessels. 

it Is also obvious that il bottom made In the manner dese ‘ribed 
will be very strong and durable, and well adapted to resist the 
strains incident to its use, and at the same time the cost of produc- 
ing the finished vessel is considerably lessened, as the blanks to form 
the body and partially form the bottom can be cut from the sheets 
with very little waste, and the caps can be in many instances made 
up from “ cuttings.” 

What I claim as my invention, and desire to secure by letters 
patent, 1s— 

1. A coal-hod or other vessel having its bottom partially formed 
of radial ribs integral with the body and tapering toward the center, 
and flattened down to increase the thic ekness “of metal, and com- 
pleted by a cap having a recessed body, an larim or side flange 
closing the aperture and binding the ribs, substantially as described. 

2. A vessel comprising a sheet-metal body, B, having its lower 
edge crimped or folded inwardly, and a cap engaging said crimped 
edge, and flattened down inside and outside the saine, to embrace it 
to form the bottom of the vessel, substantially as described. 

In testimony whereof I have hereunto set my hand this Sth day 
f April, A. D. 1884. 

HENRY S. REYNOLDS, 

W itnesses : 

ARTHUR C. WEBB. 
ERNEST C. WEBB. 
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Timorny J. Powers, of New York, N. Y. 
Improvement in Cartridge- Cases. 


Specification forming part of Letters Patent No. 103,079, dated May 
17, 1870. 


To all whom it may concern : 
Be it known that I, Timothy J. Powers, of the city of New York, 
in the county and State of New York, have invented certain new 
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and useful improvements in cartridges 1 for breech-loading fire-arms, 
and in tools for making the same; and I hereby declare the follow- 
ing to be a full, clear, and exact description of the same, reference 
being had to the accompanying drawings, forming a part of this 
specification, viz: 


(Here follows diagram marked p. 95.) 


Figure 1 is a central sectional view of a mandrel having rolled on 
it a paper tube, designed to constitute the body of the cartridge-case 
Fig. 2 is an end view of the same tube. Fig. 3 is a central re 
view of the same tube after one end has been — y closed by 
crimping and gathering in a portion over the end of a mandrel the 
said end being designed LO form the butt of the cartridge-case. F in. 
4 isan end view of such partially-closed end. Fig. 5is a view similar 
to Fig. 3, there being placed within the tube and down in the par- 
tially-ciosed end a tig rhtly- rolled coil of paper, designed to be pressed 
firmly into the butt, to contribute to forming and strengthening the 
butt of the case. Fig. 6 is an end view of Fig. 5. Fig. 7 is a cen- 
tral sectional view of the same tube after the butt has been formed 
by pressure within a suitable die, showing such die, and the punches 
used to form the butt, and make the necessary recess and aperture 
for the center priming, the flat punch in the base being the only 
part not in section. Fig. 8 is the base-end surface view of Fig. 7. 
Big. 9 is a central sectional view of the ease removed from the die 
shown in Fig. 7. Fig. 10 is an end surface view of the same. Fig. 
11 is a similar view of the same, having the anvil on which the per- 
cussion-cap is to be exp loded inserted in its ple ace in the butt of the 
case. Fig. 12 is an end view of the same. Figs. 13 and 14 are, the 
one a sectional, and the other an pat view of the Saute, with the 
percussion-cap, constituting the priming, inserted. Figs. 15 and 16 
are, the one an end view and the other a sectional view, of the coil 
of paper designed for the butt of the case.. Fig. 17 isa top end view 
of Fig. 7. Figs. 18 and 19 are, the one an edge and the other a side 
view of the anvil to be inserted in the butt of the case. Figs. 20 
and 21 are two views, one sectional and. the other an end view of 
the percussion-cap used. 

The first part of my invention relates to formation of the entire 
body and butt of a cartridge-case—designed to be used in breech- 
loading fire-arms, and to be withdrawn from the breech after firing— 
of paper, in contradistinction to forming the same wholly or partly 
of metal. 

The second part of my invention relates to the peculiar dies 
and punches hereinafter described for making said paper cartridge- 
case. 

To enable others skilled in the art to make and use my inven- 
tion, 1 will describe its mode of construction and operation. 

The same letters indicate similar parts in the several figures. 

A is a paper tube made by rolling successive layers of thin, strong 
paper, having one side covered with glue, or some adhesive sub- 
stance, around a mandrel, B, the tube having an external diam- 
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eter to fit the base of the gun for which the cartridge is intended, 


and being of suitable length to hold the « harge Ol powder and ball, 
and firm the butt, as hereafter described lhe tube, thus formed, 


IS then placed Oll mandrel U, and the end A 1s turned and crimped 

sharply over the end of the mandrel, as shown This operation 

nay be performed by pushing the tube, with the mandrel, into. dl 
» having a conical bottom, and afterward into one h: iving asqual 


“eters , Or it may be done in a lathe. A coil ol paper, ly Lo, * 
then made, it being rolled lightly about a small rod, so as to leave 
a hole through the center, and the lavers of paper b ae ‘stuck to- 
or ther with some suitable adhesive substance 

lor ati ordinary cartridge of, Say, os ealib v. this coll may be 
about half or five-e ighths of an inch in length It Is placed in the 


ube A, down against the partially-closed end a, and the whole 
placed in the die D, Fig. 7, into which is fitted the movable bottom 
OF hetwo being so nade as to form an annular recess at ¢. ‘TL hrough 
Lue center Ol the bottom Ie Passes the pout h) ¥ . and H. This 
punch is formed of a round central ports n, H, which has on each 
side a wing or flange, F IF’, that 1s som a less In thickness than 
the diameter of the cente * Htiii thickness corresponding 
4 to the thickness of the anvil intended to be used. The press- 
ing-punch G is then forced down into the tube A, and press- 
ure applied to it sufficient to consolidate it very completely with the 
coil of paper Land the tube. In doing so, the onl of the tube ate 
is forced out into a recess of the die at that Port, forming a " rfect 
nular projective base. which is filled on thi Inside with the pauper 
of the rolll. ‘The whole being madeadhesive by glue, or some suit- 
able material, is consolidated by the pressure into a strong, solid 
butt. In the meantime the punch F has made a recess or opening 
from the outer surface of the butt into the mass of the paper iorm- 
Ing the buse of the butt to the depth of half an inch, more or | ss, 
to receive the anvil, and the upper end H of the round portion of 
the punch IF F’ has kept an aperture, e, open through the center of 
the butt. When the butt has = thus comp Led. the bottom K. 
with the punches E and F, is withdrawn, and the case is removed 
from the die ) bY being forced downward oul of It. 
As thus tar completed it Is represented by Figs. 9 and 10. 


The anvil N, on which to explo le the pi a is then to be made 
and inserted. ‘This 1s cut by a suitable die and punch from sheet 


metal, and is shown in Figs. lS and 19. The inetal should be thick 
enough to give sufficient strength to the projection f to bear the 
blow of the hammer of the gun upon the cap without giving away. 
This anvil is foreed into the recess c, and, if desired, it may be se- 
cured by glue, or some other adhesive substance. <A pereussiOl-Cap, 
g, of a suitable size to fit snugly into the aperture a, is then insertéd 
over the projection f, and the case is completed 

The projection f being somewhat thinner than the internal diam- 
eter of the percusslon-cap, the fire from the exploded Cup) is readily 
communicated through the aperture d to the gunpowder in the case, 
while the cap g, fitting snugly in the outer end of said aperture, pre- 
vents the escape of gas when fired in a gun. 
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The advantages of cartridge-cases thus made are obvious. The 
butt is really much stronger, and less liable to rupture when fired, 
than the ordinary metallic cartridge-cases, and its cost 1s not more 
than one-third as much. 

I have now described what I regard as one of the best forms and 
methods of constructing my new cartridge-case ; but It is susceptible, 
of course, of a great variety of modifications without departing from 
the spirit of my invention. 

I donotintend to limit myself toany part icular method of construct- 
ing or arranging the priming, and do not t claim that the method of 
priming described is new—any other method suitable for a paper 
base may beemployed. The anvil, which I donot, for the purposes 
of this specification, regard as any part of the cartridge-case, may be 
made of any other material than metal; or it may be omitted a!to- 
gether, aud any other mode of priming adopted. Nor do I intend 
to confine myself to the particular method here described of filling 
in and supporting the base of the case. Any other equivalent ma- 
terial and method of applying it may be used. Neither is it essen- 
tial that the butt should be made with an annular projecting base 
Any other form may be given to the butt externally that may be 
desired. The annular projecting base, however, | deem the most 
appropriate for the purpose of conveniently removing the case from 
the gun after firing. 

I am aware that paper tubes for the body of cartridge-cases are in 
common use, and I do not, of course, claim them as my invention. 
] am also aware that cartridge-cases have be ell mad , or attempted 
to be made, for breech- loading fire-arms, wholly a compusition of 
matter, in which paper- pulp entered as an element, the case being 
made by pressing this composition directly in molds; and I there- 
fore disclaim the making of cartridge-cases by pressing  paper- pulp, 
or its equivalent, in molds as described in the forfeited application 
of Z. C. Warren, filed October 20,1868. But I am not aware that 
the entire case of a cartridge, designed fora breech-loading fire-arm, 
intended to be removed from the gun after firing, has ever been 
attempted to be made entirely of fabricated paper 

I therefore claim as my invention and desire to secure by letters 
patent— 

1. A cartridge-case designed for breech-loading fire-arms, when 
formed entirely of fabricated paper, and the butt filled in and 
strengthened, the whole substantially as herein specified. 

The die D, with the movable bottom E, the punch F F’ H, and 
the pressing-punch G, when constructed, combined, and arranged, 
substantially as and for the purposes described. 

TIMOTHY J. POWERS 

Witnesses : 

J. EDVARD BEDELL, 
J. P. EITCH. 
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ANNA POWERS. Executrix. 
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ANNA POoWEI! f New York, N. Y., executrix of Timothy J. Powers 


deceased. 
Improvement in Paper Bowes. 
Specification forming part of Letters Patent No. 156,591, dated No- 
vember 3, 1874: application filed July 30. 1874. 
To all whom it may concern 
be it known that Timothy J. Powers, deceased, late of the city of 


New York, county and State of New York, did invent a paper DOX, 
| ° e . , . if ! 7. j 1} anon : ; 
the same be Ing anew manulacture, of Which the Iollowlng Is a specl- 


) — ] ' ] } } — : ' ] Ros . 
his invention relates to pasteboard DOXeS, CONSISLING OL a DOCY O! 
‘ , } ' _— x René : - ~ , : ily , : 
base and cover, the latte shutting over oO! Ipon the former, tue 
. Pn. ' ! } . } = : i sea PF — — CS encad i] ‘ ' 
pecullarity of the box embodying the inven 1 being, first, that the 
: . > 2 
’ ’ . , . + . " 
, . ¢ " ; 4 ’ : . ’ i? " . 
bodies and the bottom and top of the two parts, respectively, con- 
. } . , ’ i, - oe oa. 7 a } 
sist Ol a SIngie plece Ol pasteboard, as ti Inaiter particularly de- 
} } } } . ; —o. 
scribed: ana, second, that arouna the ciosed rim oO! one ol both 
, . . . 
‘) 4 ’ a 4) t ié ° . ’ ’ ’ ’ aa | , fg * aa 
parts there is a projecting annular flange formed of such single piece 
, 
of pasteboard. 
' } . . , ’ | } 
, ’ | . yi¢ ‘ss Tssy* ¥* : ’ " >it ‘sy 
Pasteboard boxes. of the class relerread wo, as COM Moony made, 
. ' ; ] +? . , ’ I | Bes t ” I ' . 
COUDSISt Of a Dase and cover, each COT OSC it a DOGCY lormed Or one 
™ f ‘ ~ . P » | ‘ ; ' aw bh er | 
pie oO f pasteboard. and a LOp O1 Dottom Case av ve, OrTrTine 
f , : } . ¢ : as + | - ae =. = 
Or a separate plece, attacned IM some Way to me vDOUY, USUALLY DY 
: ‘ y 
} | } ' 
cy ’ mic ’ . o icy thre ‘Two rylé Cae rovethel | o ° yt} OY] , ears 
i ‘ 'e. i Sif ’ rs 4 ome ; ; fim VAS AAG =< Lid 
, 
Conner ()] by pasting Lilh Papel OVe!l [ | I} x ( Loa nave 
; , 
ah an ir provection i\round the upp OW edges Such 
’ 
r\? ’ ’ ; rel =Tes, 7 cy? ’ rf x | : y 
pPLAP Te i S IOTLIet" Wy SUCILI oe ore an PL? at ‘ } ill ©. 1 N wi 
i i ’ 
, t ? 
yond the ¢ ly. and i@avibY a sharp raw eage, uniess covered DY 
] 
’ +7 .é “y ° 
Das ie’ Ob HUadILIOnAa! papel 
. , } , » 
1 + ‘ + + 
he box constituting the subject of this tion 1s formed of 
. ; , , ; . 
LWoO mal s each OT which is composed Oras ngie plece Ol pasteboara, 
a > ’ 7 4 | » tes | sy ‘ 
the same cylinder or tube that constitutes the sides or body being 
5 ot } eal } — ’ : + | - | ; | 
oled over and Dres sed down LO iorm the top or DoOtLom, as tue case 


“* } : " : . syrye y*e >» ‘) ¥* ’ ] i “ ’ ° 
nay be, and a projecting rithh Ol flange ; formed around the Lop Ol 
: . } 1 j : ' ane 4 ~ 4 i. : ] f +) ee ’ > : 

» DV Tol lng outward toe Wallis OI toe saipe cyil 


ine where such projecting flange is desired. 
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In the accompanying Grav ngs there are shown both a box 
“we gl 
iVvibY this Inve ntion an: | the tools by which the same ma V ve 


, 


The method of fabricating this new box, which has been found 
MOsSL COnVe sc Is to li ake common pa p' r. COVer one side thinly 
: y o¢ ; sn 0 ho , : 
with paste, and form it into a tube or cylinder having walls of suffi- 


cient thickness, by winding it around a mandrel of suitable size, 
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corresponding to the diameter of the box designed to be made. A 
side elev: ation of such a cy! am der is seen at figure l. This cylinder 
is ther pl iced Upon a die, shown 1D elevation at A, lig 2, having a 
ese er LO support the shes mr ge of the cylinder, shown in section, 


and the upper end above the line a, being ma le conical and grooved 
or fluted to match the die A, fits down over the latter. It) - vident 
that when the die C is pressed down upon the paper cylinder, its 
upper portion above the line a will be folded inward iy made to 
assume the form ier inene d by bg >. [t is then transferred LO 
another die, D, wera a plane surfa at the upper end, and also a 
ienties to support the paper cylinder, as shown In section In Fig. 
4. by pressing the via rt ase die KE down upon the lower 


die D, the fol ling process will be completed, and, a severe pressure 
being applied, a smooth plane top will be formed, as shown in Fig. 5 
The }, by past Ing a disk of paper, _£ over the face of the closed end, 
both inside the box and out, the folds and the small aperture that 
may be left at the center will be entirely concealed. ‘This consti- 
tutes one part, top or bottom, as the case may be, of the intended box. 
A similar closed evlinde r Is made for the other part of the box. The 
process or method of forming the projecting rim or flange d around 
the top and bottom of the box. shown 1 igs. . and o, is a well- 
known Ohe, as practiced in) forming the flanged-headed metallic Car- 
tridge-cases. The tools by which it may be performed are shown in 
Migs.6 and 7; in the latter the said flange being represented as com- 
plete ad. pay oe shows, In si ction, the completed box, ra | Su} }) le menta 
cylinder, 6, being inserted in the usual way to form a nee k for the 
cover. ’ place of using this supplemental cylinder, a neck may 
be forme (] on the base or bottom portion of the box, as r presented 
in Kig.9. ‘The process and tools by which this neck may be formed 
do not differ from those usually emploved in reducing the ends 
metal tubes, as, for example, metallic cartridge-cases. 
Jd In folding down the wall of the cylinder to form the bottom 
yr LOp, as above specific d, it is recommended that the folds be 
carried Inward, SO that, after being subjected tO pressure, whatever 
unevenness there Is shal! be on the inside of the box, leaving the outer 
surface smooth and p ane. This result may be accomplished by a 
suite ab le construe tion oO] f the fold) lnyg- die iS, the corrugations oO! spines 
on the face of the dies being made thin and short. and sufficiently 
prominent for the purpose 

In making paper cartridge-cases and shi IIs, the end of the tube 
has been swaged or turned inward to partially close the said end, 
as set forth in the patent to T. J. Powers, May 17, 1870, No. 103,079. 

The box thus formed may be labeled or ornamented, as de- 
sired. 

A mode of proceeding and tools, whereby the box which is the 
subject of the present Invention nay be fabricated, are above di . 
scribed ; but any other may be employed for the purpose which the 
manufacturer may find to be convenient. 

it is not intended to make any claim here for the process or tools, 
as such, herein descrivbed—reserving for a separate application 
whatever patentable inventions there may be in such process and 
tools. 
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What is elaimed as the invention of Timothy J. Powers, and for 
which letters patent are desired, is— 
are severally 


49 As a new manufacture, a box,the two parts of which 
) | rs hollow 


composed of a single piece ol pasteboard In thy ioOrm OF a 
cylinder, closed at one end by the same being folded — - and 
hout being cut, and covered with a disk of paper de- 


pressed wit 
scribed. 
ANNA POWERS, 
Admin y lratrir of th Estat, ot ] | pP yap rs. Di CPO P| 
1872. In presence of— 


B. F. CLARK. 
W. M. EDWARDS. 
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UNITED STATES 


rEORGE SMITH, O} 


specification forming part ol Letters Patent No. 124,093, dated Feb- 
~ n 
ruary 2/, 18/2 


Specification lescribing a new and useful improvement In coal- 
hods, invented by George 5 pith, of Willian sburg, in the county of 
Kings a id State of New York 
The object of this invention Is to simp cheapen coal-hods 
or scutties ind at the same time rend: el more convenient 
for discharging thi coal therefrom, n »] (11) ie, and much easier 
repaired when jured by wear than coal-hods of ordinary construc- 
Lion and L cons ts in the ( Sstrus ym of the lod as hereinafter 
deseribed 
In the accompanying drawing 
(Here follows diagram marked p. 99 
¢ 
igure 1 is an outside view of my improved coal-hod. Fig. 2 is 
ii vertical section taken on the line x 2 I lo ) (7 » IS a top 
view. 
Similar letters of reference indicate corresponding parts. 
his coa hod is made mainly of a sing! niece of sheet metal. and 
resembles in its outline an inverted hollow cone, the apex of the 
: cone being the bottom and center of the hod ‘he ordinary hori- 
zontal bottom Is consequently disp nsed With he top of the h d 
1s contracted on one side to form a delive spout, and the bottom 
of this spot or the del co parte tnoe | nds Lan mel oT 
2 ee with a hor! Ntai iin lL his ovlves Ll Iree 
f coal when i toed ins alll y tilted A ls 


and easy delivery of the 
hod. vessel or Inverted cone. 6 is the 
ting-handle on the back of t 
in form, into which the body 


the charge side of 
the hod C is the 
base, which is a truncated cone, oval 


. hod. 1) ls the 


VF 
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A is fitted and fastened by rivets, as seen in Fig. 2. The bottom 
may form a point, as seen in the drawing, or nearly a point, with a 
plug in the center, as indicated in Fig. I , 
In the ordinary coal-hod the hottom Is the first to fail and the 
most difficult to repair. When, from either wear or corrosion, my 
coal-hod fails, the process of repairing 1s very simple. <A single 
piece of sheet metal is colled, fitted, and fastened in the hod, and 
the work is done. ; 
These he d 
machinery, | 
than any other hod in the 
[ do not confine myself : 
any of the parts described, as variations may 


. 


, pas — a . 5 o , _ ] . os : Or 
S Cath De made WILDOUT Stamping ‘)j Ove! expensive 


y any ordinary workman, and at much less Cxpense 
to the precise form or arrangement of 
be made without de- 
parting from my invention. 

Having thus described my invention, I claim as new, and desire 


to secure by letters patent— 
ah : } P =) 
1. The coal-vessel A, constructed, substantially as shown and de. 
a plug or rivet in the center, 


scribed, either in a single piece or wit! 
substantially as shown and described 
2. The base D,in combination with the coal-vessel A, substantially 
as shown and described. 
GEORGE SMITH 
Witnesses: 
GEO. W. MABEE. 
T. B. MOSHER. 
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EDWARD F. O”Tooue, of St. Louis, Missouri 
Improve ment in Coal-Hods. 


Specification forming part of Letters Patent No. 191.071, dated May 
22, 1877; application filed April 16, 1877. 


To all whom it may concern: 

Be it known that I, Edward F. O'Toole, a resident of St. Louis. 
Missouri, have made a new and useful improvement in coal-hods, 
of which the following is a full, clear, and exact description, refer- 
ence being had to the annexed drawing, making part of this specifica- 
tion, in which— 


(Here follows diagram marked p. 101.) 


Figure 1 is a side elevation of a coal-hod exhibiting my improve- 
ment; Fig 2, a longitudinal vertical section of the same; Fig. 3, a 
cross vertical section, and Fig. 4 a plan. 

Similar letters denote similar parts. 

By means of the present improvement the cost’of manufacturing 
a coal-hod is materially cheapened. The construction also is stronger 
than that of the ordinary hod. 

Jn the drawing, A represents my improved hod. It is formed 
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from a single piece of sheet metal. A blank of suitable outline is 
brought under the action of stamping machinery, and by it forced 
into the shape substantially as shown. In doing this a series of 
crimps, a aa, are formed in both sides of the hod. The crimps 
begin at the bottom of the hod and widen toward its Lop. They 
may either stand out from the body of the hod, or (and as shown) 
be folded down thereupon. The two, a’ a’, immediately at the 
center of the side of the hod are, at their upper ends, preferably 
turned outward to rece ive the bail fh. The hod. Dy crimping it ut C, 
mav be formed with an elevated bottom, c’, as shown in Figs. 2 and 
d, and, lt) place of the usual wire at the LOp of the hod, a flange, d, 
may be turned horizontally outward from the body. 

Che bottom ce’, as indicated in Fig. 4, is of a rectangular outline. 
his enables the hod to be readily pre ssed into the desired shape. 
he nose e and rear portion fof the hod are of the usual form. The 
lower eda ce’ of the e1 Imp c 1s preferably flattened laterally to fur- 
nish a better support. 

Any desirable number of crimps or folds, a a a, can be formed in 
the sides of the hod, either one or two wide crilmps or several nar- 
rower ones, as pre c rred 

| claim— 

1. A coal-hod formed of a single piece of sheet metal, having the 
crimps @ aa, substantially as deseribed. 

2. A coal-hod formed of a single piece of sheet metal, having the 
crimps a a aand c,substantially as deseribed 

>. A eoal-hod formed of a single prec if sheet metal, having 
the crimps a a a@ and rectangular bottom c’, substantially as de- 
scribed. 

Witness my hand. 

EDWARD F. O'TOOLE. 

W itnesse S 

CHAS. D. MOODY 


PAUL BAKEWELL. 


103 Ata stated term of the circuit court of the United States 
of America for the southern district of New York, in the 
second circuit, held at the United States court-rooms, in the city of 
New York, on Wednesday, the third day of March, in the vear of our 
Lord one thousand eight hundred and eighty-six. 
Present : ‘Lhe Honorable William J Wallace. circuit judge. 
CHARLES Horr & al In Equity. Cal. 


is > . re 
Feb. ‘Term, 1886. 
Tue Iron Crap MANUFACTURING CoMPANY. } , 


The above cause coming on this day for final hearing upon plead- 
Ings and proofs— 

Mr. George J. Murray is heard in behalf of complainants. 

Mr. Arthur v. Briesen is heard in behalf of complainants, 

Mr. Ernest C. Webb is heard in behalf of defendants. 

. &: ¥. 
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104 [Tnited States Circuit Court. Southern District of New York. 


Horr ef al. 


Us. 


THe Tron CLAD MANUFACTURING Company. } 


WALLACE, J 

This suit is founded on letters patent No. 279,871, granted to 
Charles Hoff and Peter Renner, as assignees of Charles Hoff, June 
19, 1883, for a coal-hod. ‘The claims of the patent are as follows: 

wat # Thi Lhit thod of lorming the body of a coal-hod or other similar 
vessel, which consists, substantially as before set forth, in first forming 
a cone-shaped body from a suitable blank, then folding In the cone 
end of said body in crimps, to form the bottom. 

2. Asa new article of manufacture, a coal-hod formed of a single 
piece, and baving its bottom crimped or folded to forma series of 
annular ribs or rings of progressively increasing diameter, substan- 
tially as shown and described.” 

The patentee was the first to perceive the advantages of making 

a coal-hod in which the sides and bottom should be formed 
105 out of one pieceof metal in such manner that the bottom, 

while being integral with the sides, should at the same time 
be thicker and stronger than the sides in order to sustain the extra 
wear to which it 1s subjected in use. 

Ife describes in his specification the mode of making such a coal- 
hod as consisting, first, in cutting a piece of sheet metal into a blank 
adapted to being bent around a cone-shaped former, bending the 
mnetal around the former and uniting its edges; secondly, in press- 
ing the metal at the cone end of the structure into a series of crimps 
or folds, making a partially formed bottom; and, thirdly, in flatten- 
ing the partially formed bottom to complete the hod. by this mode 
of making the hod the surplus metal taken up by the sides of the 
fulds or crimps Is utilized to increase the strength and thickness of 
the bottom. 

‘The defendant is making a coal-hod such as is deseribed in the 
patent granted to Henry S. Reynolds, August 26th, 1884. Reynolds 
wus an emplovee for the defendant when a coal-hod made com- 
formably with the complainants’ patent was shown to him. He 
availed himself of that feature of the patent which consists in 
usllg the same piece of metal to form the sides and bottom. so that 
the bottom will be of an increased thickness of metal : but, in order 
to dcerease the cost of production or to evade the patent, he COl- 

cluded to form only a part of the bottom from the metal of 
106 —s the sides, by folding in the sides and then closing the space 
between the folded ends with a cap. 

Hie describes in his specification the cutting of the sheet metal 
into a suitable blank, the bending of the blank and uniting the 
metal at the edges, Lie COMI pression of the bottom end of the struet- 
and the flattening of the ribs by COM pression, “thereby partially 
forming the bottom of the vessel out of a portion and in one piece 
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with the body, the walls of the ribs folding in upon the metal be- 
tween them, and thus increasing the thickness of metal throughout 
a portion of the bottom, and consequently increasing the strength,” 
WC. 
The second claim of his patent is as follows: 

A vessel comprising a sheet-metal body having its lower edge 
crimped or folded inwardly, and a cap engaging said crimped edge 
and flattened down inside and outside the same to embrace it, to 
form the bottom of the vessel, and substantially as described.” 

[It may be that such a hod can be made at less expense than the 
hod of the complainant’s patent, and, if so, that Reynolds made a 
patentable improvement; but he has taken Hoff’s invention in 
essentials. He left out part of Hoff’s bottom and substituted a cap 
for the rest. 

Hoff, in th ie pay ney of his pate bit, expressly Lates that he 
does not desire to limit himself to any particular form of erimp or 

fold for the bottom of the hod. He also points out that the 
107 form given to his strueture before the cone end ts flattened 

into a bottom may be changed and still have a tapered end, 
the metal of which may be compressed to fold over and strengthen 
the bottom. He was not limited to any narrower claim than the 
specification allows by the prior state of the art. Such a construc- 
tion should be given to the first claim of his patent as will cover his 
real invention, and it therefore should not be limited to a method in 
which a perfect cone-shaped body is first made 

It is held that the defendant infringes the first claim of the com- 
plainant’s patent. Thesecond ciaim is not infringed. The defend- 
ant’s hod does not have a bottom so crimped as to form a series of 
annular ribs or rings of progressively incre: 

\ decree is ordered ace ordingly. 

George J. Murray and A. vy. Briesen for t 
Webb for the defendant. 


ising diameter. 


he plaintiffs; Ernest C 


(Endorsed :) United States circuit court, southern dist. of N. Y. 
Hoff et al. vs. The Iron Clad M’t’g Co. Opinion . Wallace, J. U.S 


circult court. Kiled Apr. 12. LSSO6. Timothy Griff hth, clerk. 


LOS LT. S. Cireuit Court, Southern District of New York. 
‘HAS. Horr ef al. ) 


VS. + In Equity 
a 8 


TRON CLAD M’r’a Co. } 


Please take notice that on the petition, with a copy of which you 
are herewith served, and on all the pleadings, proceedings, and 
| pies of which you 


papers in this cause, and on the affidavits, wit! 

are herewith served, and the patents and devices therein referred to 
which are subject to inspection at wy office, a motion will be made 
on behalf of the defendant before this honorable court, at the United 
States court-rooms in the city of New York, on the 24th day of April, 
r as soon thereafter 


i CQO 


1886, at the opening of the court on that day, « 
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as counsel can be heard, for an order that this cause may be re- '- 


heard, as prayed for in said petition, and for such other and further 
relief as may be just. 
Dated April 23rd, 1886. 
Yours, &e., ERNEST C. WEBB, 
| Defendant's Solicitor. 


To Geo. J. Murray, Esq., compl’t’s solicitor, or A. v. Briesen, Esq., 
of counsel for comp!l't. 


109 Circuit Court of the United States. Southern District of New 


York. 


CHARLES Horr et al. ) 
vs. ) 


Tue Iron CLAD MANUFACTURING COMPANY. } 


To the justices of the circuit court of the United States for the south- 
ern district of New York: 

The Iron Clad Manufacturing Company, the defendants in the 
above-entitled suit, respectfully represent and state as follows: 

I. This suit is one brought for alleged infringement of letters pat- 
ent granted to Charles Hoff, number 299,871, dated June 19, 1883, 
for alleged improvement in coal-hods and similar vessels. 

The bill of complaint herein was filed on the 11th day of August, 
1884. 

The answer herein was filed on or about the 6th day of October, 
1884, and denied the validity of said letters patent and denied that 
the defendants had infringed the same. 

Proofs were taken in said cause by both parties, and the said cause 
came on for hearing before this court (Mr. Justice Wallace presid- 

ing) on the 3d day of March, 1886, and was argued by coun- 
110 _ sel, and thereafter, on the 12th day of April, 1886, a decision 

was rendered in this cause to the effect that the first claim of 
said letters patent was valid and had been infringed by the defend- 
ant, and that the second claim of said letters patent had not been 
infringed by this defendant. 

II. That prior to filing the answer in said cause this defendant 
caused a search to be made in the Patent Office of the United States 
for any letters patent or publications bearing upon the validity of 
said letters patent of the complainant or the prior state of the art 
relating thereto, and also employed an expert to make search among 
foreign patents for the same matter, and, as it verily believes, exer- 
cised due diligence in regard to the search into the novelty of said 
letters patent and into the state of the art prior thereto. 

That all the matters found by said searches were embodied and 
set forth in the answer of the defendant filed herein, and the de- 
fendant was unable at that time to ascertain any other matters or 
defences bearing upon the validity of said letters patent or proper 
construction thereof or the state of the art prior thereto. 

lil. That defendant understands that this court has decided that 
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the first claim of the letters patent of the complainant are broad 
enough to include the process of making a coal-hod or other conieal- 
shaped vessel which consists of the two strips, to wit: (1) forming a 
body either in the shape of a perfect cone or in the shape of 
11] the frustrum of a cone, of a suitable blank for either form, and 
(2) then folding the smaller part of that body into folds or 
crimps to form either a bottom or a partial bottom for the vessel ir- 
respective of the question whether said folds or crimps are formed 
in a circumferential or annular direction or in a radial direction. 

That the second claim was limited to a coal-hod of a single piece 
only and having its bottom erimped in a series of annular ribs of 
progressively increasing diameter, and that as the defendant did not 
form its coal-hods of a single piece and as it did not form their bot- 
toms with annular ribs it did not infringe the same. 

[V. That your petitioner, immediately upon said decision being 
rendered, directed a further search to be made in the United States 
Patent Office and a further search to be made tor publications and 
among persons skilled in the art of making metal vessels for prior 
lnstances of metal vessels formed in the manner which it now un- 
derstands the court has considered the first claim of the patent of 
the complainant covered, and that it has succeeded in finding a 
number of patents and instances of prior manufacture and sale of 
metal vessels which, as it respectfully submits to this court, clearly 
show and describe prior use of the process described in the first 
claim of the complainant's patent, if said claim 1s considered suffi- 
ciently broadly to include the defendant’s structure. 

V. That the names and dates of the patents so discovered 

112. and the names and residences of the witnesses having prior 

knowledge of the use of the manufactures referred to are as 
follows: 

Letters patent to C. Jones for funnel, dated December 12, L865, 
No. 51515. 

Letters patent to J. F. Kearns for improvement in tin-ware, dated 
Jan. 22, 1878, No. 199,570. 

Letters patent to Joseph D. Clark and William Wells, of Perry, 
lowa, for improvement in metallic baskets, dated November 11, 1879, 
No. 221,522. 

Benjamin L. Watson, of Madison, New Jersey, doing business in 
New York city, New York. 

VI. That none of said matters were known to this defendant prior 
to the liearing and decision of this court in this case, and were not 
ascertained notwithstanding the searches of the defendant to ascer- 
tain all matters bearing upon the validity and construction of said 
letters patent. 

Your petitioners for proof of the matters contained in said peti- 
tion respectfully refer to the affidavits annexed thereto. 

Wherefore your petitioners pray that this cause may be reheard, 
and that a decision may be rendered dismissing the bill of com- 
plaint with costs. 

And your petitioners will ever pray, ete. 

IRON CLAD M’F’G CO., 
By ROBERT SEAMAN, Treas. 


SA gee a ht te mm oo 
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113-124 Crry, Country, AND SourHerRN District or New YorK, 8s: 


Robert Seaman, being duly sworn, says [ am the treasurer of The 
Iron Clad Manufacturing Company, the defendant herein. I have 
read the foregoing petition and know the contents thereof, and the 
same is true of my own knowledge except as to the matters alleged 
to be stated on information and belief, and as to those matters I be- 


lieve it to be true. =e 
ROBERT SEAMAN. 


Subscribed and sworn to before me this 22d day of April, 1886. 
ARTHUR C. WEBB, 


| SEAL. | Notary Public (16), N. Y. Co. 


fi 


We hereby certify that in our opinion the foregoing petition 
proper to be heard. 
Ap. 24, 1856. 
FREDERIC H. BETTS, 
ERNEST C. WEBB, Counsel. 


- 
125 United States Circuit Court, Southern District of New York. 


CHARLES Horr et al 
US. >In Equity. 
[RON CLAD MANUFACTURING Co. 


Please take notice that on the petition and affidavits heretofore 
served and filed and on the supplemental petition, with a copy of 
which you are herewith served, and on the affidavits of Ernest C. 
Webb, William H. Finckel, Douglas Dyrenforth, Virgil D. Stock- 
bridge, Robert G. Dyrenforth, Edward M. Farquhar, William C. 
Mclutire, Marcellus Bailey, Geo. M. Finckel, E. Everett Ellis, and 
Henry L. Brevoort, with copies of which you are herewith served, and 
on the patents referred to in said petition, suppiemental petition, 
and affidavits, which are on file and subject to your Inspection in the 
clerk’s office of this court, and on all the proceedings, proofs, and 
papers in this cause, a motion will be made on behalf of the defend- 
ant before this honorable court, at the United States court-rooms. in 
the city of New York, on the 14th day of May, 1886, at the opening 
of the court on that day, or as soon thereafter as counsel ean be heard, 
for an order that this cause may be reheard, as prayed for in said 
petition and supplemental petition, and for such other and further 

relief as may be just. 
126 Dated May 11th, 1886. 
Yours, &c., ERNEST C. WEBB, 
Defendant’s Solicitor. 


To George J. Murray, Esq., complainant’s solicitor, or Arthur v. 
Briesen, Esq., of counsel for complainant. 
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127 United States Circuit Court. Southern District of New York. 


CHARLES Horr et al 
VS. -In Equity. 
[ron Crap MANUFACTURING Co 


The Supplementary Petition of the Defendant, The Iron Clad Manufact- 


uring omp Litt 


Your petitioner, The Iron Clad Manuiacturing Company, respect- 
fully shows that it has heretofore filed a petition for a reheari 
herein. 

That in and by said petition it has recited the proceedings in this 
Cause. 

Your petitioner, hereby reasserting and alleging all of the matters 
and things set forth‘in its said petition heretofore filed, does hereby, 


} 


and as matters supplementary thereto, respectfully show that since 


}o 


the making of the foregoing petition there las come Into its posses- 
sion a copy of certain English letters patent, No. 3578, of 1875, 
granted to Geo. Hazeltine on the third day of November, 1873; 


that suid letters patent were not in the possession of your petitioner 
and did not come tothe knowledge of your petitioner in time to 
present the same to this court at the hearing on the petition here- 
tofore filed, but only came into the possession of your peti- 
125 tioner on the morning of the day when the said former pe- 
tition was to be filed, and thereupon, in open court, your 
petitioners counsel called the sametothe attention of complainant’s 
counsel and asked leave to present the same with the other matters 
and things mentioned in said former petition, or to postpone the 
hearing of said former petition until proper papers presenting the 
said new mattér could be presented to said court; that thereupon 
the said complainant’s counsel consented that the said patent might 
be presented and considered by the court without further papers. 
Your petitioner further shows that, as it v rily bi lieves, it used 
due diligence in searching for all matters of defence in this suit 
prior to the filing of the answers herein, and caused searches to be 
made among both American and English patents for any matters 
of defence herein, as by reference to the affidavits filed with said 
former petition and as by reference to the affidavits annexed hereto 
will more fully appear; that your petitioner aid not discover the 
said English |patent No. 3578 prior to the filing of the answer herein 
nor prior to hearing of this cause herein nor until about the twenty 
first day ol April, LSS6, but on said last-n imed day heard of said 
letters patent and ordered a COpy of the same, but did not receive 
the same until the twenty-fourth day of April, 1886, and was un- 
able prior to said day to submit the same to Mr. Frederic H. Betts, 
senior counsel for your petitioner, or to present the same to this 
court. 
}29 And your petitioner further shows and respectfully repre- 
sents that said English patent No. 3578 is material to the 
issues in this cause and is sufficient, as your petitioner believes, to 
change the result heretofore announced herein and to establish the 
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issue contended for by your petitioner; that the coal-hods made by 
it and alleged by the complainant herein to be an infringement of 
the letters patent named in the bill of complaint herein are not an 
infringement, but that your petitioner’s contention in said cause 
was correct and true, and that the said letters patent of complainant 
cannot be so construed as to cover and to include the process of 
manufacture of coal-hods as that practiced by your petitioner. 
And your petitioner will ever pray, Xc. 
[RON CLAD M’F’G CO. 
ROB’T SEAMAN, Treas’r. 


City, County, AND SOUTHERN Disrrict of New YORK, 88: 


Robert Seaman, being duly sworn, deposes and savs that he 1s the 
treasurer of the defendant, The Iron Clad Manufacturing Company, 
in this action; that he has read the foregoing petition, and that the 
same is true of his own knowledge except as to the matters therein 
stated to be alleged on information and belief, and as to those mat- 
ters he believes the same to be true. 


ROBT SEAMAN. 


Sworn to before me this 11th day of May, 1886. 
ARTHUR C. WEBB. 
130-169 [SEA L. | Notary Public ( L161). N. - Co. 


We hereby certify that in our opinion the foregoing petition is 
well founded in point of law and fact and proper to be heard. 
FREDERIC H. BETTS, 
ERNEST C. WEBB, Counsel. 


* x —_ x + - . 


170 Horr 
v. > 
Iron Clap MANUFACTURING Co. } 


WALLACE, J.: 
The application for a rehearing is granted upon condition of the 


payment by defendant of all of complainant’s costs and taxable 
disbursements subsequent to the filing of the answer. 


(Endorsed:) Hoff v. Iron Clad Man’f’g Co. Memorandum. U 
S. circuit court. Filed Jun- 5, 1886. Timothy Griffith, clerk. 
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171 United States Circuit Court, Southern District of New York. 


CHARLES Horr and Peter RENNER ; 
Us. >In Equity. 
[Ron CLAD MANUFACTURING COMPANY. 


Testimony taken in behalf of complainant- for a rehearing of this 
cause under and pursuant to the orders of f this honor: able court 
filed June 12, 1886, before David S. Oliver, Esq., notary public. 


CINCINNATI, November 22, 1886—10 o’clock a. m. 
Met pursuant to agreement, formal notice of examination being 
waived. 
Present: Geo. J. Murray, Hsq., of counsel for complainants; 
Ernest C. Webb, Esq., of counsel for defendants. 


JAMES W. Ses, being first duly sworn, deposes and says as fol« 
lows: 
1. State your name, age, residence, and occupation. 
James W. age, 37 years; residence, Hamilton, Ohio; ama 
consulting ribet er. 
2. Please state what experience you have had asa prac- 
Li2 tical mechanic and asto examination of patents and patented 
soi ntions, and particularly what experience vou have had 
in the construction of sheet-iron vessels 
At an early age I came into association from natural bent with 
mechanica! men, books, and things. I entered a machine shop as 
an apprentice and worked several years at the bench in machine 
construction at different establishments, occ upying, in the course of 
that time, about all of the executive positions in a manufacturing es- 
tablishment. I then became draugtsman and tae designer ina 
larger concern engaged in the manufacture of inetal-working ma- 
chinervy. I then engaged in office business as consulting engineer, 
In which capacity I have been and am still retained by a large 
number of prominent concerns of the country. It is my line of 
duty to investigate and pass upon the designs for new structures in 
the way of machinery or the products of machine manufacture in 
order to determine whether the proposed machine or product 1s 
fitted to the desired end; whether or not it 1s suited to the market ; 
whether or not it lnfringes upon existing patents, and whether or 
not it contains itself new and patentable subject-matter. . This in- 
quiry into the patent side of such matters has formed of late the 
most important part of my business, and | have recognized its 
importance by a course in law reading, espe ‘ally patent law. | 
have for quite a number of years acted as.solicitor for inventors be- 
fore the Patent Office, and have been quite frequently called as an 
expert witness in law cases involving mechanical matters. My 
opinion and judgment upon mechanical —— appears to be well 
thought of, and I judge this from the fact of the extent of my pro- 
fessional practice and also from the fact that extensive contributions 
which | have made to the technical press upon mechanical matters 
have been well received, and upon reprinting in book form have 


a 
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been adopted as text books in teclinical educational institutions. As 
to my experience in working sheet ine tal it has been confined almost 
exclusive! ly to the working of sheet iron in the manufacture of boilers, 
smoke-stacks, chimney connections, and things of that kind in con- 
nection with steam-engineering. 
173 3. Have you read the opinion of Judge Wallace in this 
Case, published in the Official Gazette of June 8, 1886, page 
1230, and also the depositions of the witnesses Edward N. Peacock 
and Henry L. Brevoort in this case,and do you understand the 
same ? 

I have read these matters and believe I understand them. 

4. I now hand you certified copy of complainants’ patent, being 
numbered 279,871, granted to Charles Hoff and Peter Renner June 
19, 1855, for a coal-hod; also printed copy of La apg and 
drawings of United States patent No. 99370, granted to Isaac T. 
Kearns for tinware; also printed copy of specifications of le ‘tters pat- 
ent No. 22522, granted N. vember 1, 1879, to J. D. Clark and U. 
Wells, for a metallic basket ; also printed copy of specifications and 
drawings of letters patent No. 304,035, granted to defendants Au- 
gust 26, 1554, as assignee of Henry 8S. Reynolds, for coal-lhod; also 
certified copy from bound volumes of Patent Office of specification 
and a In the matter of the english letters patent granted Geo. 
Haseltine November 3, 1873, No. 3578, for improvement in eylin- 
drical boxes, cases,and so forth. Please state if you have read and 
understand the inventions described and shown In the several letters 
patent. 

I have read the patents referred to and believe that I understand 
them. 

5. Please compare the invention shown, described, and particu- 
larly referred to in first clause of claim in complainants’ patent 
with the several devices shown and described in the exhibits above 
referred to. 

Before making the comparison asked for I think it best to indi- 
cate, In a general way, the art and state of the art on which com- 
plainants’ patent appears to me to be based. The patent relates to 
a coal- hed~te the construction of coal-hods. Coal-hods may be 
looked upon and spoken of as open metallic vessels with substan- 
tially flat bottoms. In putting bottoms in metallic vessels the most 
ordinary plan is to form the body complete and then secure to it 

a bottom formed of a separate piece of metal. An ordinary 
174 ~—s tin pint cup will illustrate such a mode of construction. The 

objection to such construction lies in the weakness of the bot- 
tom, if the vessel be a large one, and in the expense involved in 
securing it to the body portion. In the construction of some kinds 
of tin vessels it Is common to form the bottom portion and bottom 
of a single piece of metal. Dish-pans, milk-pans, and the like are 
often formed in this way. The mode of procedure is to cut out a 
circular disk of metal of the proper size, and then subject it toa draw- 
ing or stamped process in a press, which turns the edges upward to 
form the body of the pan. This process necessarily contracts the 
measure of the body metal, and the sides of the pan become covered 
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with crimps or wrinkles. These are removed by a subsequent 
smoothing operation. It should be noted that in this process of pan- 
forming the bottom has not been fabricated. On the contrary, the 
bottom is precisely as it was in the original piece of metal, and the 
fabricated process has had to doonly with the sidesof the pan. The 
process Is an excellent one within certain limits, but there are seri- 
ous objections to it. The first is that tl sheet metal must be cut 


into complete circular disks from market iron, which comes in square 
sheets. The conseg uence s is that one-fourth of the sheet metal be- 
comes scrap metal, and i Sé rious money | L irge is then placed against 
the completed article. Another objection is that this process of 


turning up the rim is only applicable to very shallow vessels, if made 
of iron. A coal-hod is a very deep vessel compared with its diam- 
eter, and it would hardly be possible to produce one of these by the 
rim-turning process which I have mentioned. If it were possible 


tO construct a coul-hod by that process the h rl) Cost due to the loss 


nN screp metal would preclude production at a marketable price. 

Another plan for securing bottoms in evlindrical metallie vessels 
has been sometimes employed. In this plan the metal for the cylin- 
drical body has been left to project below the level of the proposed 
bottom. <A bottom, formed of a separate piece, was then inserted at 

the desired level, and the projecting portion of the side metal 
175 ~—has been turned inward in crimps or folds to hold the bottom 

10 place. This process has been employ: d with evlindrical 
vessels, and the nature of the construction has been such that the 
in-turned portion bad as much metal toward the center of the bot- 
tom as towards the circumference. ‘Toward the center of the vessel 
is where the metal is least wanted and where it is hardest to dispose 
of by the crimping process. Furthermore, the in-turned metal, in- 
stead of being adapted to itself form the bottum of the vessel, was 
utilized only as the support for the bottom 

In some forms of vessels, where a flaring form was desired, sueh 
flaring form has been produeed by crimping the sides of the vessel 
from the top downward. This gave a structure, but a rough one, 
owing to the pressure of the crimps in the side of the vessel, but it 
inade no provision whatever fora bottom of the vessel except by the 
process ol Inserting a separate plece. 

Referring now to the Holf patent, it would appear that Mr. Hoff 
had conceived the idea of forming a flared vessel from a single piece 
of sheet metal bent to form the flaring sides of the vessel, being con- 
tinued downward to form a cone-shaped bottom without straining, 
swaging, or crimping, and subsequently crimping the cone-shaped 
bottom into a flat form. This process, which appears to be an en- 
tirely novel ohne, permits the single piece of metal of which the coal- 
hod is formed being cut from square sheets of metal with very 
trifling loss of scrap, it being possible to so cut the pieces as that 
little Scrap is produced. After the piece is cut to the right shape 
the entire vessel is formed in a preliminary Inanner by the simple 
act of rolling. This does not strain or stretch or crimp the metal in 
the least, but simply bends it and produces a complete cone-shaped 
vessel. The side seam is then made by the usual seaming process, 
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and the cone-shaped bottom is pressed down into crimps to give if 
a flat form. By reason of the cone form of the in-crimped bottom 
there is the least amount of metal where the least is wanted, and 
hence there is the least to dispose of in the process of crimping, and 

when the crimping is complete the metal is proportionately 
176 disposed in the bottom and the crimps serve to brace and 

strengthen the flat bottom. If I were called upon to briefly 
define the Hoff system I would say that it consisted in first giving 
to the bottom a plain cone form by the act of bending and then 
crimping the cone-shaped bottom into flat form. This is substan- 
tially the language of Hoff’s claim referred to in the question. In 
the specification Mr. Hoff seems particular in pointing out that he 
does not limit himself to any particular form of crimp by which the 
cone-shaped bottom is gotten into form. 

Referring now to the Kearns patent, [ would say that it appears 
to be for a pan made by the rim-drawing process { have described, 
in which the flat bottom finds itself already formed by reason of the 
pan being made from flat unbent metal. In the Kearns patent after 
the pan is done, so to speak, a circumferential crimp is put in the 
bottom to strengthen it and add to its durability, the crimping pro- 
cess giving it no form it did not possess before crimping, and the 
crimping process forms no part of the bottom-forming process. 
Furthermore, it strikes me as being a ridiculous, if not an impossible, 
sortofa thing. I think that after a flat-bottom pan is done it would 
be injured rather than improved by Kearns’ crimp, owing to the 
extra strains and stretchings which the metal is subjected to in form- 
ing the crimp. 

I very much question whether the thing could be made from any 
iron to be found in the market. It should be particularly noted 
that in the Hoff system of crimping the process, as applied to the 
conical bottom, is a process of contraction and condensation, there 
being no stretching of the metal to make it reach further than it 
ought te. ‘The Kearns patent contains nothing whatever in the line 
of invention adopted by Hoff, the Kearns patent not indicating to 
any degree whatever the process of forming a crimped flat bottom 
by a preliminary process of rolling into uncrimped cone form. 

Referring now to the Clark and Wells patent, it presents merely 

the aspect of a metallic basket given a flared form by crimping 
177 ~— the side metal from the top downward. The bottom of the 

basket is an ordinary one, being an inserted separate flat 
piece. ‘The patent presents nothing in the line of the Hoff inven- 
tion, the buttom not being a fabricated one; or, to speak otherwise, 
its form is not changed in the process of manufacture. It is not 
formed of a bottom prolongation of the side metal; it is not formed 
by an intermediate cone-rolling process, and it is not flattened by 
crimping process. 

Referring now to English patent 3578, of 1873, I find it relates en- 
tirely to cylindrical vessels whose projecting side metal is crimped 
to support the bottom, which is secured to such in-turned portions 
by paste or otherwise. I should gather from the patent that paper 
is the material employed, as paste is the only means referred to for 
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securing the bottom. The patent sets forth nothing in the line of 
Hoff’s invention, as there is no crimped bottom formed by the pre- 
liminary process of cone-rolling. Furthermore, in the English 
patent there is as much material at the center of the crimped part 
as there is at its circumference, a condition which is avoided by the 
Hoff method. 

Referring to the Reynolds patent, No. 304,033, I find it sets forth 
a coal-hod constructed upon the method set forth by Hoff. A blank 
is cut from sheet metal, rolled into cone form, and the cone-form 
bottom flattened by crimping. In the Reynolds device the center 
of the bottom is patched out by a center piece, joined to the rest of the 
bottom by a circular seam or crimp. The patent or claim relates, 
as | understand it, to the addition of this patch tothe bottom formed 
by the Hoff process. The device of the Reynolds patent appears 
body completely the process set forth and claimed in the Hoff 


process, 


LO em 


Two coal-hods are produced, one of complainants’ manufacture 
and one of defendants’ manufacture, and it is admitted by counsel 
that these hods are respectively of the same construction as those 
heretofore produced and marked “* Complainants’ Exhibit Hoff Hod ” 
and “ Complainants’ exbibit Tron Clad Hod.” 


6. Please examine the two coal-hods produced and state if 

the Site ¢ mbody respectively the Inve ntions of complainants’ 

patent and deferidants’ patent, and vou may state if this has 

11) any way changed or modified the Opinion you have previously 
expressed. 

have examined the LWO eoal-hods referred LO. Both of them 
cl pope ar to have ber n coustructe d by the Iri¢ thod of the Hoff patent— 
that is to say, conical bottoms were produced by plain rolling and 
these conical bottoms were got Into flat form by crimping. One of 
the hods has the central or focal patch set forth in the Reynolds 
patent; the other has not. The hods are exponents of the patents, 
and my opinion of them is not at all modified by viewing the 
structures. 

7. I now hand you certified copy from the Patent Office of file 
wrapper and contents and drawings In the matter of the abandoned 
applic ition of Timothy na Powers, tiled August LY, LS73, for 1m prove- 
ment in boxes and tools for constructing the same. Please state if 
vou have examined and understand the alleged inventions therebn 
shown and deseribed. 


(Objected to as incompetent and immaterial and not properly 
responsive to any testimony introduced by the defendant.) 

[| have examined the COpy of the abandoned case referred to, and 
| believe | understand the matter set forth in it. 

8S. Please COL pare said abandoned application of Timothy J. 
Powers with the KMnglish patent to Haseltine, before referred to, and 
state whether or not the said abandoned application shows or de- 
scribes any other or different device or devices or constructions from 
those shown in said Haseltine English patent, and point out the 
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difference, if any. between the devices shown and described in each 
of said exhibits. 


(Same objections.) 


Without making a word-for-word comparison of the English patent 
and the abandoned patent, but judging from a general but close 
comparison, I would say that they were substantially identical. The 

abandoned file. however, contains much matter not found in 
179 the English patent, such, for instanee. as the Patent Office 

letters of rejection, the amendments, and the arguments filed 
during the pendency of the case. In some of these argumentative 
communications I find definite language, which might, perhaps, if 
needed, serve In further describing the devices and procedure. Kor 
instance, I find that the claims were rejected upon certain previous 
patents, and that applicant, by his attorney, in a communication to 
the Patent Othce dated February 4. LS7 i, SAVS. ws None of the Causes 
referred to for working metals are analogous to the subject-matter 
claimed by Powers, since the principles and methods of working in 
metals do not suggest proc sses in shaping inaterials of paper, It is 
evidently not obvious that what will be effectual and practical in 
working metals which have properties of tenacity, ductility, mallea- 
bility, and plasticity will be applicable LO dry paper or pasteboard 
having little elasticity, tenacity, plasticity, and malleability.” 

This simply shows that the devices and processes were contem- 
plated only in connection with the fabrication of paper articles. 
Neither the english patent hor the abandoned application for the 
United States pat nt appears to me to have much bearing upon the 
Hoff patent, as the process does not foreshadow the Hofl process of 
forming a flat bottom from a preliminarily cone-shaped bottom. 
‘They do, however, appear to polnt out the employment of a patch 
for covering any central aperture in the bottom, as in the case of the 
Revnolds device, as shown in his patent and defendant’s coal-bucket. 

9. Referring to process described in the first claim of the Hoff 
patent, does it or not, in your opinion, make any difference whether 
the cone-shaped body referred to in said Hoff patent Is a perfect 
cone or the trustrum of a cone, as shown in the Reynolds patent, 
‘from which the Reynolds hod was produced, so far as practicing the 
process of the Hoff patent is concerned ? 

I feel quite confident that it makes no difference whatever. A 
thing is cone-shaped whether it be a complete cone or the frustrum 

of a cone, and it would seem as if the Hoff patent was pur- 
180 —_posely intended to remove any doubt upon this point, for in 

several places in the specification I find it stated that the 
structure before crimping is to be “cone or funnel shaped.” A fun- 
nel is always the frustrum of acone. Again, the specification states 
that the form of the blank from which the hod is made may be 
changed and still have the tapered end of the blank crimped in, ete. 

10. In view of the state of the art as shown by the exhibit you 
have been referring to, would you or not say, as a practical mechanic, 
that the specification of the Hoff patent, with the drawings thereof, 
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would enable a mechanic skilled in the art to produce either the 
Hoff hod or the Reynolds hod without invention ? 

(Objected to as incompetent.) 

| should unhesitatingly say that the Hoff patent was so perfect 
and complete in its descriptive matter as to enable any mechanic 


skilled in the art to carry out the Hoff invention and produce a 


‘ 


coal-hod having a flat bottom formed by crimping a preliminarily 
cone-shaped bottotmn, and this without the exercise of further inven- 
tion. ‘The skilled mechanie seeking to carry out the Hoff process 


le process as eln- 


would have before him Hoff’s demonstration of th: 
act that there are 


} 

i 
bodied in his patent. He would be aware of the f 
liffer le j } ‘" _ } dj heet-meta! kj ing ' . 
dierent C1DaS OF CriInps Ctinpiopes 1m) SHCCL-IN) a WoO!] Ing, ane 1e 
could select radial or circular crimps as well-known equivalents of 
each other. He would know that central or focal apertures in bot- 
toms had been closed by patches. In my opinion, after reading the 
Hoff patent and belng made aware ol the new process first sel forth 
by Hoff, the mechanie skilled in the art could pro luce a hod by the 


+ ‘ 


Lloff process and embody it in either of the demonstrated forms set 
forth in the Hoff or Reynolds patent or in either of the two coal- 
hods produced as exhibits, and this without Lue exercise of further 
Invention. 

ll. In your opinion as a mechanic does either of the patents to 
which you have been referred prior in date to the Hoff patent sug- 


| Se ° aa I 7 " ] | . . 7 |) ) 
gest the invention shown and described and particularly referred to 
——_ AS os } ° ‘ , *) 
In said first claim of the Hoff patent 


None of those prio! patents lo, 10 my opinion, suggest In 
IS] any degree the Hoff invention. On the contrary, | am of 


: . | s ’ ] . ; . ] > 
the opinion that the prior patents suggest modes of procedure 


ie Hoff invention. 


which. 1f followed. would lead away fron 
« ? cw ’ , . , . 
(Complainants here offer in evidence one end of the old zine 
| - . | : ? * | a | . : 1} es : 
evilinder. Wiiied is adimitted DOV COUTISeL LO UD SUODStaANTIALLS the Sutwve 
HS eXHTOIM neretofore introdueced AS OL Aaatt ‘Vvilndae 
’ | , 


defendants. and marked head of old zine eviinder.’) 


12. Please examine “ head of old zine cylinder” now shown you, 


; or ! 


aula SLILC Wii : : 
to anv skilled mechanie the invention em 
or Revnolds hod or in Hoff’s patent 


‘ 


ther or not, in your opinion, the same would si eae 
bodied either in the Hoff 


’ * ’ > * { ' " 
(Objected to beeause the proofs on this branch of the case have 
been closed, and, further, as not responsive to any testimony Intro- 
duced on behalf of the deferrdant in this rehearing.) 


} 


The “head of old zine cylinder” would not, in my opinion, sug- 
vest anything whatever in the line of Hoff’s invention. Hoff’s 
invention could not be carried out at all bv following the plan of 
construction involved in the “ head of old zine evlinder.” Not only 
this, but I ean say further that Hoff’s inventton could not be utilized 
in connection with these zine evlinders. ‘These cylinders simply 
illustrate one of the well-known methods to which I have referred 
of securing a separate bottom in cylindrical vessels. 
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Cross-examination: 


‘) 


X 13. Have you read all the testimony in this case ‘ 

Iam not sure that I have read all the testimony as to facts. | 
have read most of it, however, and probably all. 

X 14. Have you read the deposition of Ferdinand Dieckman, the 
expert witness originally called by complainants ? 

I think so, without being sure as to witness’ name. By referring 

to the printed record I find | have read this testimony. 
1S? r 4 1d. Please look at a COpV of defendants’ record prior LO 
the rehearing, and state how much of the testimony therein 
contained vou have read. 

| think | have read if all with the exception of such portions As 
refer directly to facts and dates tT will State, however, that I did 
not read it with care and consideration. 

X 16. In your answer to question five you speak of dish-pans, 
milk-pans, and the like made by what you term the “ rim-turning 
process.” Articles produced in this way are known in the trade as 
stamped ware, are they not? 

Yes, sir; stamped ware or struck-up ware. 

X 17. Are you quite positive that in the production of stamped 
ware there is a loss of twenty-five per cent. in waste or scrap ? 

I would not state it that way. What I have stated is that the sheet 
metal comes in square or rectangular sheets, and that in cutting large 
circular disks from such sheets there is a loss of about twenty-five per 
cent. in scrap. ‘This scrap in many cases is utilized in some other 
line of manufacture, and the ultimate scrap has a market price, 
but a very low one. When I say twenty-five per cent. I mean in 
that neighborhood. If you want to cut a circle having an area of 
seventy-elght square inches, or, in other words, a ten-inch circle, you 
will destroy a piece of metal containing one hundred square inches 
or ten inches square. Further than that, in making pans by the 
stamp process referred to there is another element of waste. The 
metal in the body becomes crimped up and condensed, and you do 
not get the benefit of its full area. There is, therefore, more metal 
in the body than is necessary, and the crimping does not materially 
add to the strength of the structure. The bottom is the weak part. 

X18. Do you not know, as a matter of fact, that the stamping 
process is the cheapest known process of producing dish-pans, milk- 
pans, sauce-pans, and a large variety of similar articles? 

For shallow pans the circular blank for the complete article must 
be employed, and serious waste by scrap cannot be avoided. In 
deep vessels, within the limit of depth permissible in the stamping 

process, the entire pan may be made of one large piece by 
183 the stamping process, or the body May be seamed up of 

smaller pieces and attached tothe bottom. For such deep 
pans the stamping-up process Is much the cheapest if the enormous 
amount of scrap produced can be properly utilized in making 
smaller articles of tinware. If this scrap cannot be utilized the 
stamping process would not be commercially practicable in con- 
nection with deep pans like dish-pans. Furthermore, the tinware 
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trade involves many small articies which can be made from tin 
scrap, but I know of no profitable market for small sheet-iron scrap 
if the iron is a 

X19. By what other process or method of manufacture can the 
articles « wiclibator in the last question be produced at less cost than 
by the stamping process ¢ 

[f you charge all the scrap produced against the finished article 
I think it will be found considerably chea er to make the bottom 
of a deep pan of one piece and the sides of several pieces seamed to- 
gether. ‘Lhe fruit-can trade involves the finest possible questions of 
CCOHOTNYV, allt d it has been found that tru economy consists in form- 
drical form and joined 


’ 
' 
‘ 
~ 


ing the sides of square pieces bent to a cylin 
to a bottom piece. 

X 20. Do you understand that Mr. He ff was the first to forma 
cone-shaped body for a sheet-metal vessel, such as a coal-hod, for 
Instance ¢ 

Asa pre liminary step in the formation of a flat bottom, yes. 

X 21. But a cone-shaped body for a sheet-metal vessel had been 
made long prior to the date of the Hoff patent, had it not? 

Certainly ; 1t Was very common 

\ 22. That is also true of a funnel-shaped body, is it not? 

Certainly ; I understand the two terms to be identical in the con- 
nection in which you have used them. 

X 23. Then the new feature of the first claim of the Hoff patent 
is freely described by the words “ then folding in the cone. end of 

sald body nn crimps to form the bottom ” 
1S4 i do not so understand it. | understand the new feature 
or invention of Mr. Hoff to consist of a process involving 
a series of successive steps contemplatively applied toward an 
ultimate end. This “felding in” is simply one of the steps in the 
complete process 

X 24. But the other steps in that process are all old, are they 
hot ¢ 

The othe I’ steps of that process, viewed as a Process, appear to be 
all new. 

X 25. What are the other steps ¢ 

l‘orming a cone-shaped body from a suitable blank. 

X 26. Considered apart from the whole process, is that new? 

Consids red apart from the whole process to which that step is to 
be intellige Hntly applied, [ do not think it Is new. 

X 27. Is the first claim: of the Hoff patent limited, In your opinion, 
to a vessel having a flared or flaring Gemeelinndd body ? 

[ tliink it is limited to a body having a cone shape at such por- 
tion of its base as is to form the flat bottom. I do not think the in- 
vention would be departed from by forming the topmost portions of 
the vessel into any shape that fancy or Judgment might dictate. 

X 28. Is it limited, in your opinion, to a body formed of a single 
plece of metal ? 

No, sir; I think the flat blank, if formed of two or more pieces 
seamed together in the usual manner, would come within the scope 
of invention, in view of the fact that it is common in the art to 
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form a large piece of several small pieces when a large blank is 
wanted. 

X 29. If formed of two pleces seamed together the body of the 
vessel would have two vertical seams opposite each other, would it 
not ? 

It might, or the seam might run around the body, according to 
how the piecing might be determined upon. 

X 30. Do you understand from the Kearns patent that the crimp 
is to be formed after the pan is formed or during the forming ofthe 
pan? 

185 Kither; but in any ease it is done after formation of the 
bottom, for the bottom is completed in the rolling mill. 

Kearns’ crimp is an addition to a complete flat bottom. 

X 31. Isthe first claim in the Hoff patent limited, in your opinion, 

forming the entire bottom by crimping in the metal at the sides ? 

No, sir. 

X 32. When a separate piece is employed, like that in defendants’ 

hod, how far must the ecrimped-in portions of the sides extend in 

order to come within the first claim of the Hoff patent? 

[ should be of the opinion that any projection resulting from the 
successive steps of the process indicated would pr bal bly come 
within the scope of said claim. I would be especially confident if 
such in-turned portions thus formed became the bottum of the ves- 
sel, either in whole or in part, as distinguished fromm being mere 
supports of the real bottom of the vessel. I would limit the claim 
in view of the process, which is a bottom-forming process. I would 
say that if the process should not go to form a part of the bottom 
it is not the process of the claim, and that if the process left a center 
hole the center hole was to be stopped up with the usual central 
patch. 

X 33. Suppose, in a hod of defendants’ construction, that, after 
the crimping operation, the hole in the bottom was so large that it 
required a piece of metal to close it twice the size of the piece of 
metal or cap in the bottom of the hod you have examined, would 
such a hod be within the scope of the first claim of Hoff’s patent, 
in your opinion ? 

Ifthe in-turned bottom portion was produced from a rolled cone, 
fullowed by crimping, it would undoubtedly be within the scope of 
the Hoff patent. 

X 24. Suppose that the hod was made by the process described in 
Reynolds’ patent, but the crimped portion only extended in an inch, 

and the opening was closed by a cap, as described in the 
186 Reynolds’ patent, would this vessel be within the scope of the 
first claim of the Hoff patent, In your opinion ? 

The only process pertinent to this question that I find set forth i In 
Reynolds’ patent is the Hoff process of giving the bottom a prelim- 
inary cone form and then crimping it. If these two processes are 
combined in producing such a structure as you have described | 
think the operation would most certainly come within the scope of 
the Hoff process, though it would not be the most admirable expo- 
nent of the process. 
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ao 
_— 


THE IRON CLAD MANUFACTURING CO. 8] 


X 35. If it were old to form the bottom or partially form the bot- 
tom of the cylindrical vessel by crimping or folding in the material 
of the sides, and then compressing or flatten ing the folded-in por- 
tions, would it require invention, in your opinion, to form or par- 
tially form the bottom of a tapering or conical vessel by crimping 
or fol ling in the material at the smal 
and flattening the folded in portions ? 

When the process is so executed that the forming of the body isa 
step in the direction of forming an inwardly projecting bottom por- 
tion, and this step is followed by the crimping of such already in- 
wardly projecting portion, there is, 1n my opinion, invention in- 
volved over a process in which the body forming becomes no ele- 
nent Mm the direct form: ition of an In-turned bottom portion. 

X 36. Then it requires invention, does it, to form a cone or funnel- 
ate body preliminary to the crimping betes and it does not 
require invention to form a cylindrical body es th to the 
crimping operation ? 

You refer, | suppose, to the time at which the Hoff invention was 
made. What state of the art are you assuming as the basis of the 
question 4 

X 37. Question repeated. 


er end and then compressing 


(Objee.ed to as indefinite.) 


Your question appears vague to me, but I will attempt to answer 
what I think may have been intended by it. <A eylindrieal body 
involves no invention, and [ do not know that it ever did. 

187 Such a body carries with it no premonition of a bottom. The 
same may be said of a conical body. Either of these bodies 
might have bottoms inserted in various ways. ‘lo turn the bottom 
edges of the cylindrical body inward to form a part of the bottom, 
the entire inward tendency being produced by the crimping pro- 
cess, would certainly not now involve invention, but, in my opinion 
at the time of Hoff’s invention there was invention involved in pro- 
ducing a flat bottom by giving to the bottom a preliminary cone- 
form projecting outwardly and upwardly to form a body, and sub- 
sequently flattening the bottom there formed by a crimping g process. 


At 1) ourned to LU o'clock ‘Tuesd: ay, Nove mbe r . LSS6. 


Met pursuant to adjournment. 
Present: Same parties. 


Witness continued his deposition : 


X 38. You admit, do you not, that long prior to Hoff it was com- 
mon to form cylindrical bodies for cans and other articles from sheet 
metal ” 

Most certainly. ‘That was a common practice 

X 39. And you admit, do you not, that long prior to Hoff it was 
common to forma coal-hod body in the shape of a frustrum of a 
cone 

Such has always been the practice, I think. 

X 40. Now, take these two—the old cylindrical body and the old 

L1—225 


89 CHARLES HOFF ET AL. VS. 


conical body—and state whether or not, in your opinion, it would 
require invention to form or partially form the bottom of the conical 
vessel by crimping or folding-in the material at itssmallest end and 
then flattening the folded in portions, provided precisely the same 
method of forming the bottom by crimping and flattening had pre- 
viously been practiced in the cylindrical vessel ? 

(Objected to as incompetent because misleading and the facts 
stated in the question did not exist at the date of Hoff’s invention.) 


In my opinion, under the circumstances mentioned in your ques- 
tion, as I understand it, there would be invention in the 
188 method of forming the body of a vessel by first forming a 
cone-shaped body from a suitable blank, then folding in the 

cone end of said body. 

X 41. What difference would there be in the method or process 
of crimping in the cases supposed in the 40th X question ”? 

The methods would be entirely different, the crimping in one case 
being done upon metal projecting axially and in the other case upon 
metal projecting focally. In the latter case the metal has already 
been arranged upon the road toward flattening, and the crimping 
is done by downward motions only. Let me illustrate more fully. 
Take two vessels—one cylindrical, one conical—both with portions 
projecting beyond the level of the intended bottom; clamp the two 
vessels in presses ready for the bottom-forming operation ; smash 
the projecting portion of the conical vessel directly downward, and 
this simple downward smashing act completes the flat bottom, which 
was previously partially formed in the act of producing the cone- 
shaped body ; smash the projecting portion of the cylindrical vessel 
by the same simple downward act, and vou have nothing in the 
way of bottom; you have simply spoiled your cylindrical vessel 
and ruined it beyond all hope. Part of the smashed metal has’ 
moved inward and part of it outward, and the thing is a total wreck. 

X 42. Have you ever practiced what you call the Hoff process of 
crimping on a cylindrical vessel ? 

I have not spoken of the Hoff process of crimping. Ido not think 
there is such a process. If you refer to the crimping step of the 
Hoff complete process I will say that step, as involved in his process, 
cannot be employed on a cylindrical vessel. If you ask me if I 
have ever smashed downward upon the end metal of cylindrical 
vessels I answer yes, frequently, and know exactly what becomes of 
the metal, and it is precisely as I have stated in my previous an- 
swer. 

X 43. Can the process of crimping in radially, as practiced by the 

defendant in the manufacture of coal-hods like the one you 
189 have examined, be practically employed in crimping in the 
end of a cylindrical vessel whose sides are parallel ? 

[f in the smashing process it be desired to lay the folds of the 
metai symmetrically, and for that purpose the smashing dies be pro- 
vided with radial ribs, these radial ribs would produce the radial 
flutes of the defendants’ hod if brought directly downward squarely 
upon focally arranged metal. If such flat-faced radial ribs were 
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brought directly downward upon cylindrically arranged metal the 
effect would be to more hopelessly mutilate such projecting metal 
and entirely destroy the utility as bottom-forming material. In 
working on cylindrical met al, coning dies must be used to start the 
metal inward. In the Hoff’ process the inward start of the metal 
given before the crimping or smashing Is begun 

\ 44. In answering cross-question 41 did you assume that the 
dies to be used in each case would be identically the same in shape? 

[n answering the question referred to I assumed similar dies act- 


7 . 7 ee ae 
In@ upon dissimilar vessel bodies. 
Be sage lone : : 
X 45. Would not an ordinary mechanic know that there would 
. { 


. : ) | ai i we 

eto bea difference in the angle of the radial ribs on the dies 
= = P 

used fora cylindrical body as compared with those used for a taper- 
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| think that the skilled mechanic, after reading the Hoff patent, 
: . . ‘ , ‘ ; , } } cial } , 
would readily see that the new process could be carried out by dies 
; 1} i ” ’ ly 1, | : ' sf ¥ ee atl tr 1 ys | . Oy . 
| PLELEL\ ba pPpiicavile ltl COTNeCLION Witt) UViltitdal ical ¥COOVIS. 
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Stile (i iif art. does tho ‘ ISCIOSE, Pris ut) ei Pil Invention, t ic 


Dr io LiIsciosed it} nis natent 
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By Mr. Were: What the state of the art discloses will be dis- 
cussed at the pr per time, The que stions referred to do not men- 
tion the Hoff process, but assumme certain th ngs which are clearly 
stated, and the witness is intelligent enough to understand them 


; 
— — 


If vou refer to a time prior to the Hoff invention. I answer 


ed mechanic would not Know about this matter. 


— 


= sy) Sc dee af sail 
[hy ny opinion, the skilled mechanle at that eariy time would 
a y= —_ 7. Se | than for the 
actually have coned the dies more tor the con ii vessel than for the 
ols Ds , oo } } ' _ of I, ' : hye f hyie 
CVilnarical Vessel. In othe! words, lif be Was ied to the shape oT his 
); he £00. Of f his v as S i ES RE ne ea 
dies DY the shape of his vessel he would be proceeding 1n a course 
} ‘ ; : . ‘ | | . . . 

directiv opposite to the course now seen to be the correct one, 
4 - ‘ . } ; +4 ‘yr? ‘1 " ’ ’ " ’ » ¢ ‘ - 1% | 7." 
X\ 47. Answer the question, supposing it to refer to a date sudse- 
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(Objected to as immaterial and irrelevant, because the infringing 
a | 
t constructed as implied in the question 
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The skilled mechanie, after being enlightened by the Hoff patent, 
would find that anew process Was before him, cap ible of being GA- 
ecuted Ina mat ner and by appliances not available in connection 


| vessels. While he might execute the new process 
iances he would see that similar appliances and ‘bet- 


, 


with evlindri 
bv the « le] app 
scoala had been available. 
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(Answer objected to as evasive and Irresponsive.) 


X 48. Can the bottom of a cylindrical vessel be formed by crimp- 


ing or folding in the material of the parallel sides at one end in 
radial folds, and these folds be compressed to form a flat bottom, 


pueden ee 
TA Ne 
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and the central aperture closed by a piece of metal as shown in de- 
fendants’ hod ? 

There would be difficulty in disposing of the excessive surplus 
metal, but I feel satisfied that a bottom could be formed in the man- 
ner suggested. 

X 49. What is the new result achieved by crimping or folding in 
radially the lower parts of a circular structure whose sides converge 
as compared with crimping or folding in radially the lower parts of 
a structure whose sides are parallel? And Ll ask you to bearin mind 
that this question relates to the result achieved in each case by the 
crimping operation. 

In the cylindrical vessel all portions of the metal turned in by the 
crimping measure the same and the inner portions of the completed 

- bottom require that we shall dispose of the same amount of 
191 metal as found at the outer portions. In the conical form of 
the vessel the amount of metal to be disposed of in the bot- 
tom of the vessel by the crimping act lessens toward the center of 
the bottom. In cylindrical vessels the projecting metal to be 
crimped presents itself directly edgewise to crimping dies moving 
toward the bottom. In conical vessels the metal presents itself to 
the dies angularly. In cylindrical vessels the metal to be crimped 
must first of all be started inward. In conical vessels the metal to 
be crimped presents itself already inwardly. In eylindrical vessels 
the crimping operation must focalize the metal as well as flatten it. 
In conical vessels the flattening dies find the metal already dis- 
posed focally. In cylindrical vessels the vessel while being crimped 
must be perfectly clamped to the lower die to prevent the upset- 
ting of the other end of the cylinder, which would otherwise be 
subjected to the compressive strain due tothecrimping. In conical 
vessels the lower die, acting upward within the cone, imposes only 
tensional strains on the metal. No damaging compression acts upon 
the lower edge of the metal. 

X 50. Does not the Haseltine: English patent describe a process 
which consists in first crimping the end of a cylindrical body into 
vertical crimps (which crimping operation forces the material in- 
ward toward the center), and the compressing or flattenjng the 
crimps to form a partial bottom to the cylindrical body ? 

You are correct; the body is cylindrical and the material is 
started inward preliminary to the crimping. 

X 51. Does not the Haseltine patent refer specifically to cans ” 

It does mention cans, but I am not able to say positively whether 
or not a metalliccan is meant. The term occurs only in the pream- 
ble, and I judge from the entire patent that paper is the material to 
be employed. I judge this from the fact that paste is used in 
making junctures, and also from the fact that this Haseltine English 
patent appears to have been granted for the invention made by the 

man Powers, who filed the abandoned United States applica- 
192 ~—s cation, in which he states, by way of argument, that the in- 
vention is not analogous to metal-working systems cited 
against it, which do not suggest success in shaping materials of 


paper. 
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(All reference to the Powers abandoned application objected to as 
incompetent and immaterial.) 


X 52. Are not cans usually understood to be sheet-metal struct- 
ures f 


The women apply the term to tin or ao receptacles. Your 
question and my reply brings up a doubt, and I have gone to Web- 
ster, where I find the word defined: “A cup or vessel for tig uors, In 
seer times made of metal.” [ do } not like LO erit 1C] W ebs ter, 
but the di fnition Is certainly not a goo lone asr wiedn what can 1s 


for, and [ think a definition should also recognize the glass fruit 


can of the women folks. 

X 53. Does not the Haseltine En: elis] n patent specifically state that 
any suitable material may be used ? 

It does, but I fail to find any mention specifically of any material 
used in the operation other than paste. 

X 54. Do you not find terms in the deseript yn which are ordina- 
rily emploved in connection with sheet-metal working? 

Nothing especially indicative of sheet-metal working. I find terms 
applicable to metal working, but not calculated in any degree to 
throw light on the material employed, for the reason that such terms 
asare used are not exclusive, and for the further reason that in de- 
scribing novel processes it is common to borrow terms from the most 
analogous art. 

X 55. Assuming that the Haseltine patent describes and illus- 
trates a cylindrical metal vessel having its bottom partially formed 
by crimping or folding in the material at one end into vertical 
crimps, which are snbsequently compressed to form a flat bottom, 
would not any skilled mechanic know that the central aperture coul 


‘ 


be readily closed by a patch or piece of metal applied by seaming, 
soldering, or rive. ng? 
Most certainly 

X 56. Muking the same assumption, what is the difference 

between this process Ol forming the bottom and the process 

followed by defendant, other than the fact that in one case the 
body submitted to the preliminary crimping operation 1s cone- 
shaped, while in the other it is cylindrical ? 

[n one case a blank is cut of a shape to form the body and _ fur- 
nish the material for the bottom, while in the other ease a blank 
Is ent of a hese to form the body, furnish the material for the 
bottom, and also partially form the bottom preliminary to the 
—4 

X 57. The — excluded the difference you point out in the 


answer and related solely to the crimping process. 


195 


(Objected to as irrelevant to the issues in the case.) 


[In defendants’ case the crimping is performed upon focally formed 
bottom metal, while in the Haseltine case the dDottom metal must be 
focalized before the crimping begins, and in the latter case disposi- 
tien must be made of an excessive amount of metal at the inner 
portions of the bottom. 


“itera — = 
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X 58. Is this all you desire to say in answer to this question ? 

I would add that in the procedure with the conical vessel the pro- 
cess of bottom-forming as distinguished from the mere supply of ma- 
terial, for it begins with the cutting of the flat sheet, while in the 
cylindrical case it begins only with the crimping. 

X 59. If the defendants’ process of crimping radially is followed 
in a cylindrical vessel would not the first crimping operation result 
in making a cone-shaped portion at the crimped end of the cylindri- 
cal body ? 

Judging of defendants’ process from the Reynolds patent, which 
recites that the work must be done with suitable dies, I should un- 
hesitatingly say that he could, by suitable means, cone the end of 
the cylindrical vessel. 

X 60. Have you ever examined U.S. letters patent No. 156,591, 
marked “ Defendant’s Exhibit Powers Box Patent?” 

I have. 
194 X 61. Please state whether you do not find that in the pro- 
cess of forming the bottom of the cylindrical box, as de- 
scribed in that patent, the first crimping operation results in making 
a cone-shaped portion at one end of the cylindrical body 

Ido. The cone is first produced by crimping, and this cone is 
smashed down, the material being pasteboard. 

X 62. Now please answer this same question, referring to the Has- 
eltine patent. 

[ will answer in the same manner, except that the pasteboard 
feature is inferred. 

X 63. If you had dies of proper construction tocrimp in radially 
the end of a cylinder, what, if anychange, would you have to make 
in such dies in order to render them operative to crimp in radially 
the smaller end of a tapering or conical body like the body of one 
of defendants’ coal-hods ? 

I think the same dies might be used, though it would probably 
be necessary to reduce the depth of the central portion of the erimp- 
ers, owing to the fact that if the crimpers were properly formed to 
dispose of the great amount of surplus metal in the evlindrical ves- 
sel they would oversirain the properly proportioned metal in a conical 
structure and might rupture the bottom. 

X 64. What change, if any, would it be necessary to make in the 
construction of the dies shown in the Powers box patent in order to 
make such dies operative to perform the crimping operations to pro- 
duce defendants’ coal-hod ? 

The guide flange on the upper die of the Powers patent, essential 
in his process, would have to be entirely cut away before the die 
could be at all used on the conical coal-bucket, and in addition to 
that the crimping ribs would have to be altered in their inner por- 
tions. . 

X 65. Would these changes be within the knowledge of a me- 
chanic skilled in metal-working ? : 

Assuming that you wish to know if the skilled die-maker could 

accomplish the changes after being advised of the new pro- 
195 cedure, I should say that the changes would be within his ca- 
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pacity. Assuming that you wish to show whether a_ skilled 
mechanic would or could conceive of the change in the method 
leading to the changes in the dies, I answer that he could not without 
the exercise of Invention. 

X 66. Assuming that the Haseltine patent refers only to paper 
articles, would there be any invention, in your opinion, in using the 
crimping process therein deseribed for metal articles ? 

There might be, especially in case the process, when followed in 
inetals, would endow the product with qualities not attainable in 
paper. 

X 67. You say “there might be.” What is your opinion about 
By | 

Pasteboard is somewhat elastic; it lacks what is technically called 
“a limited elasticity.” Take a piece of it in your fingers and fold 
it and the fold will spring open, and it will still possess this prop- 
erty even after being subjected to enormous pressure. Take a piece 
of sheet metal—metal rolled even so hard as to possess considerable 
elasticity—fold the metal like the ecard, and you will find the same 
elastic tendency, for the fold will fly open; but subject the folded 
metal toa heavy pressure and you will compress it past its limit of elas- 
ticity, and the elasticity in the fold will entirely disappear. You will 
thus see that permanent forms cau be given to elastic metal by folding 
that cannot be given to elastic paper. In making a box of paper, 
as in the Haseltine patent, some surt of a keeper would most likely 
be found necessary to keep the crimps from unfolding. A pasted 
lining applied over the erimped surfaces might form such a keeper. 
A box might be made of metal possessing considerable elasticity and 
need no keepers to retain the crimp folds. Again, the crimps In 
paper tend to uncrimp and destroy the bottom of the box, while the 
presence of the crimp in the metal bottom would add to its integrity 
and stiffness. Essential elements become dispensable and new and 
important results become achieved. I think there would be inven- 

tion in the change of material under such circumstances. 
196 You have not examined, have you, “ Defendant’s Exhibit 
Haseltine Cans Nos, 1-7”? 
No, sir. I know nothing of them. 


5 


JAMES W. SEE. 


Defendants’ counsel here gives notice Lhat he expects to take 
further testimony in rebuttal of some of the testimony of this wit- 
ness. 

Complainants object to any further time being given to defend- 
ants to take testimony in this case, as the testimony Just tuken Is 
purely in rebuttal and under the order of the court on the reopen- 
ing of the case. 
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197 U.S. Cireuit Court. Southern District of New York. 


CHARLES Horr and Perer RENNER 
Us. In Equity. 
TRoN CLAD MANUFACTURING COMPANY. 


Testimony taken in behalf of the defendant for a rehearing of this 
cause under and pursuant to the order of this honorable court 
filed June 12th, 1886, before John A. Shields, Esq., examiner. 

New York, Oclober 4, 1886—2 p. in. 

Met pursuant to agreement, formal notice of examination being 
walved, 

Present: George J. Murray, Esq., of counsel for complainants ; 
Ernest C. Webb, Kisq., of counsel for defendant. 

Defendant’s counsel offers in evidence United States letters 

8 patent No. 199,370, dated January 22, 1878, granted to Isaac 

Kearns for improvement in tinware, and the same is marked 

“ Defendant’s Exhibit Kearns Patent,” J. A. S., ex’r. 

Defendant’s counsel also offers in evidence United States letters 
patent No. 231,522, granted to Joseph D. Clark and William Wells 
November 11, 1879, for improvement in metallic baskets, and the 
same is marked “ Defendant’s Exhibit Clark & Well’s Patent.” J. A. 
S., ex’r. 

Defendaut’s counsel also offers in evidence a certified copy from 
the records of the United States Patent Oifice of letters patent of 
Great Britain No. 3578, of November 3, 1873, granted to George 
Hazeltine for improvements in cylindrical and other boxes, cases, 
cans, and similar vessels, and the same is marked “ Defendant’s Ex- 
hibit Hazeltine Patent,” J. A. 3., ex’r. 

Defendant’s counsel states that he will be unable to commence 
the examination of witnesses to-day. 

Adjourned, by consent, to October 5, 1886, at 10.30 a. m. 


New York, Oct. 5th, 1SS6—10.30 a. m. 

Met pursuant to adjournment. 

Present: Counsel as before. 

Epwakp M. Peacock, a witness called on behalf of the defend- 
ant, being duly sworn, deposes and says as follows: 

Q. 1. You are the Mr. Edward M. Peacock, are vou not, who tes- 
tified in this suit on the 26th day of February, 1885 ? 

A. I am. 
199 Q. 2. What experience have you had, if any, in the manu- 
facture of sheet-metal vessels and the construction of the nec- 
essary dies for such vessels? 

A. I have been working at the trade of tinsmith since 1866, and 
have had experience in making patterns for dies and castings since 
1874. 

Q. 3. During this period have you also been engaged in the man- 
ufacture of sheet-metal vessels? And, if so, please state the kind of 
vessels. 


ve 
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A. From 1866 till 1874 | was engaged almost exclusively in the 
manufacture of vessels from slieet tin. Since that time I have been 
making articles from both tin, light and heavy sheet iron, and oc- 
casionally of copper and brass. 

(). 4. Please state the kind of vessels. 

A. Milk-eans, ash-cans, coal-hods, watering pots, and special orders 
from drawings and specifications. 

Q. 5. During your experience in the manufacture of vessels of the 
classes you have named have you or not ever made any dies or 
patterns for dies from descriptions or drawings of the vessels to 
be produced f 

A. 1 have made both working tools from sheet metal and patterns 
from which castings were to be made for the same. 

Q. 6. Have you examined the specifications and drawings of 
letters patent of Great Britain No. 3578, of November 3d, L875, and 
marked as Exhibit Hazeltine Patent? 

A. I have. 

(). 7. Have you made any cans having the bottom formed in ac- 
cordance with and illustrating the method or process described and 
shown in the Hazeltine patent? 

A. I have; several. 

(). 8. Please produce them. 


Witness produces seven cans, which are offered in evidence 
200 and marked “ Defendant’s Exhibits Hazeltine Cans Nos. 1 to 
7. inclusive, J. A. S.,. ex’r.” 


; 


@. 9. In your opinion is the description of the Hazeltine patent, 
taken in connection with the drawings, sufficiently full and clear to 
enable a mechanic familiar with the construction of sheet-metal 
vessels to produce a can or other metal vessel having its bottom 
formed by folding in the sides of the evlinder at one end and then 
compressing and flattening the folded-in portions ? 

A. It is. 

Q. 10. In your opinion as a practical mechanie, if it were old in 
the art to produce a cylindrical vessel having its bottom formed by 
folding in the side of the cylinder at one end and then compressed 
and flattening the folded-in portions, would it require invention to 
form the bottom of a tapering vessel in the same way ? 


’ 
| 
‘ 
\: 
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Objected to as incompetent. 


A. It would not. 

Q. 11. Which would be the easiest to fold in this way—a tapering 
vessel or a cylindrical vessel ? 

A. A tapering vessel. 

(). 12. Please state the gauge and weight of the metal of the Ex- 
hibits Hazeltine Cans Nos. 1 to 7, inclusive. 

A. No. 1 is made from what we term XXXXXXX tin, which is 
light twenty-two gauge, weighing about one and one-eighth lbs. per 
square foot. 

Exhibit No. 2 is of the same gauge and weight metal. 
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Exhibit No. 3 is made from No. 20 gauge iron, weighing a little 
over 1} lbs. per square foot. 
Exhibit No. 4 is XX tin, which is light twenty-six gauge, weigh- 
ing about ? lbs. per square foot. 
Exhibit No. 5 is XX XX tin, which is light No. 24 gauge, weigh- 
ing ;°, Ibs. per square foot. 
201 Nos. 6 and 7 are both made of No. 28 iron, such as we com- 
monly use for the making of coal-hods, weighing 5 lbs. per 
square foot. 


Cross-examination by Mr. Murray: 


Q. 18. You are still in the employ of defendant's company, are 
you not? 

A. I am. | 

Q. 14. About how many of the Reynolds coal-hods having the 
crimped and folded bottom have been made by the company in the 
last three months? 


Objected to as not responsive to the direct examination and also 
as immaterial. 

A. I can form no definite idea, as we were makiug several kinds 
of hods and I have kept no record as to the different classes. 

Q. 15. What proportion of the hods manufactured by the company 
were of the Reynolds pattern ? 

Same objection. 

A. You mean at the present time ? 

®. 16. Yes, sir. 

A. That i am unable to say for like reasons. 

Q. 17. Do you make as many as ten of the Reynolds to one of the 
old kind of hods? 

Same objection. 

A. To attempt to answer that question would be merely guess- 
work, and I could not give any definite answer. It might be more 
and it might be less, as in the last three or four weeks I think we 
have been running an unusual number of “ Ladies’ Favorite” hods, 


which do not have the crimped bottom. 
EDWARD M. PEACOCK. 


Sworn to before me— 
JOHN A. SHIELDS, Examiner. 


202 Henry L. BREvoort, a witness called on behalf of the de- 
fendant, being duly sworn, deposes and says as follows: 
Q. 1. Please state what connection you have had with this suit. 
A. I was previously called upon to testify in this case when it was 
at final hearing, and since that I have made one or two affidavits 
for the defendant herein. 
Q. 2. Have you read the opinion of his honor Judge Wallace ? 
A. I have. 


ay 
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Q. 5. Have you examined and do you understand Defendant’s 
Exhibits Kearns Patents, Clark & Wells Patent, and Hazeltine 
Patent ? 

A. I have read the patents inquired about in question, and I 
think I understand what they describe. 

(). lL. Please com pare the method or process covered by the Hoff 
patent in suit with the method or process of forming a bottom de- 
scribed and shown in the Kearns patent, and state in what respect 
they are similar or dissimilar, giving your reasons for any opinion 
you thay express. 

A. I have made the comparison called for in the question, and it 
seems to me that the Kearns patent shows in substance the method 
set forth in the first claim of the Hoff patent. The method is for 
forming the bottom of the vessel, and it first consists, as set forth in 
the claim, in forming a cone-shaped body and then folding in the 
cone end of the body in erimps to form a bottom. The Kearns 
patent describes a vessel of the same class to which the Hoff patent 
relates, and in the Kearns device the surplus metal of the bottom is 
taken up in an annular crimp or fold, which is finally flattened upon 
the exterior of the bottom of the vessel, thus giving to the vessel a 
crimped bottom formed of three thicknesses of metal, enabling the 

_ vessel to resist wear, and illustrating the method of Hoff, in 

203 that it shows with a conical vessel the crimping in of the 

metal at the lower portions to form a re-enforced bottom. 

Of course, in the Kearns device the metal might have been crimped 

in two or more crimps, but only one crimp is shown and illustrated. 

Although the Kearns device does not show identically the same pro- 

cess as is claimed by Hoff, it nevertheless shows a method of forming 

the bottom of a substantially similar vessel by crimping in the metal 
of the bottom. 

Q. 5. Please make the same comparison with Defendant’s Exhibit 
Clark & Wells Patent. 

A. The Clark & Wells patent describes a metallic basket of coni- 
cal form. ‘The metal at the smaller part of the cone is crimped in 
vertical crimps, and at the bottom the metal is drawn In so as to 
form a part of the bottom of the vessel. ‘The vertical crimps, where 
the metal is turned inward, are shown in the patent as flattened, and 
so much of the bottom as is formed by these flattened crimps 1s 
thickened and strengthened. The bottom of the vessel, other than 
that formed of the folded-in and crimped portion of its flattened 
crimps, is closed by a separate plate. 

It seems to me that the Clark & Wells patent shows the method 
of the first claim of the Hoff patent. First, there is formed a cone- 
shaped body,and then the end of the cone is folded in crimps, which 
are flattened and form a part of the bottom. It is true that in the 
Clark & Wells patent the folded-in portions do not form the entire 
bottom of the metallic basket, and if the Hoff method is by the 
court held to be one which requires the formation of the entire bot- 
tom of the vessel by the folding in of the crimped portion, then under 
such views the Clark & Wells patent would not show the invention. 
But if it is not essential in the method of Hoff that the entire bot- 
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tom be formed by folding in and flattening the crimped portion, 
then with such an understanding of the claim the Clark & 

204. Wells metallic basket, in my opinion, shows the same process 
as is set forth in the first claim. 

Q. 6. Please make the same comparison between the Hoff patent 
and the method of forming the bottom of cylindrical and other boxes, 
cases, cans, and similar vessels described and shown in Defendant’s 
Exhibit Hazeltine Patent. 

A. I have made the comparison called for in the question, and | 
think that the Hazeltine patent shows the same method as is de- 
scribed in the Hoff patent. The Hazeltine patent relates to the man- 
ufacture of boxes, cans, and the like, and it describes the process of 
forming such articles, and it also illustrates and describes certain 
instrumentalities with which the process may, if desired, be carried 
out. The process consists in first crimping the end of the box or 
can into what may be called vertical crimps, which crimping oper- 
ation forces the metal inwards towards the centre of the vessel, the 
bottom of which is being formed. After the crimps have been thus 
made the crimped end of the vessel is subjected to pressure between 
dies for the purpose of flattening the crimps and forming a partial 
bottom, which is then to be closed by the insertion of a separate 


piece. The same method is also shown for forming the necks of 


metallic bottles. Now, it is clear from this Hazeltine patent that 
first a body for a suitable vessel was formed froma properly shaped 
blank, and that the end was then folded into crimps, which were 
subsequently flattened to form the bottom of the vessel. It is 
true that the Hazeltine patent does not describe a conical vessel, 
but, on the other hand, a cylindrical vessel ; but I do not understand 
that in this connection the particular shape of the vessel isa matter 
ofany moment. ‘The Hoff patent says: “To change the blank to 
make a different form would be the work of a mechanic and require 
no invention. Itis also evident that my invention is applicable to 

buckets; scoops,and many other vessels made of sheet metal.” 
200 Now, buckets, scoops, and the like are frequently made coni- 

eal and cylindrical as well. Consequently I understand that 
the patent includes a cylindrical vessel as well as a conical vessel. 
I might state that the process can be more readily practiced upon a 
conical vessel than upon a cylindrical vessel. I have practiced the 
Hazeltine process, and I refer to the exhibits, Hazeltine cans 1 to 7, 
produced by the last witness, which illustrate the Hazeltine process. 
One of these cans was produced that had the bottom completed by 
the addition of a separate piece of metal. In the Hoff patent, as | 
have before said, the entire bottom is formed by the crimping in of 
the sides of the vessel and the subsequent flattening of the crimps, 
while in the Hazeltine method the bottom is only partly formed by 
the flattened crimps, and if the Hoff patent is limited to forming the 
entire bottom by crimping in the metal at the sides, then of course 
the Hazeltine patent does not show that invention ; but if the patent 
is not so limited, then, in my opinion, the Hazeltine patent describes 
fully and completely the process of Hoff. It describes the formation 
of a body, the crimping of the end of the body, the folding in and 
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flattening of the crimps that form the bottom, and as a result of the 
process a bottom for a metallic vessel is formed which is made from 
the metal of the body, taken up in crimps and subsequently flat- 
tened, producing a strong and substantial bottom, having the advan- 
tage of the thickening resulting from the doubling of the metal 
upon itself and forming the crimps. 

Q. 7. You have referred to the fact that in the Hoff patent a 
method is described of forming a complete bottom to the vessel by 
crimping, while by following the method described in the Hazeltine 
patent the bottom is only partially formed by erimping.. Now, 
please state whether or not you have watched the construction of 

the defendant’s coal-hods during the process of manufacture, 
206 and, if so, how that process compares with the Hazeltine 

process. ; 
* A. I have watched the process of manufacturing the defendant’s 
coal-hods, and I fully understand the method of making the said 
hods and the construction of the hod itself. In the manufacture of 
the defendant’s hods the body is first formed; it is then subjected 
to a crimping operation, and then to an operation that flattens the 
crimps; now, after the crimps are flattened, there results a vessel 
with only a partial bottom—that is to say, the vessel, so far as the 
bottom goes, is substantially in the saine condition as the crimped 
and flattened vessel marked “ Defendant’s Exhibit Hazeltine Can 
No. 5.” After the crim ping and flattening of the partial bottom of 
the defendant’s coal-hods has taken place the hole left in the partial 
bottom is filled by inserting and properly attaching a metallic plate 
as in the case of the Hazeltine patent, where the partial bottom is 
coinpleted by the addition of a separate piece. The Hazeltine pro- 
cess results in an article having the same features, in regard to the 
bottom, as have defendant’s hods—that is, neither of the vessels have 
a complete bottom without the addition of a separate piece. In the 
Hoff patent there is no necessity of adding any separate piece to 
form a complete bottom, but the bottom results and Is made entirely 
by the crimping in of the metal itself, and in this regard is unlike 
both the Hazeltine method and the defendant’s method. The can- 
Defendant’s Exhibit Hazeltine Can- No.7 and No. 6 are both made 
from the same metal as the defendant’s hods, and some of the other 
exhibits are made from heavier and others from thinner metal than 
is used in the structure of the defendant’s coal-hod. | 


Adjourned to October 6, 86, at 10.50 a. m. 


207 New York, Oct. 6th, 1SS6—10.30 a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 
Continuation of the direct examination of Henry L. Bre- 
voort by Mr. WEBB: 
(). 8. Do you understand from the specification of the Hazeltine 
patent that the process therein described is to be used for metal 


goods ? 
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‘A. 1 do, for I find in the patent that the invention relates to im- 
provements in cylindrical and other boxes, cases, cans, etc. Now, a 
can is a metal vessel,and the term “ean,” so far as I know, is 
never applied to any vessel unless it is of metal. The patent also 
speaks of swaging, likewise of upsetting. ‘These terms, “ swaging 
and ” upsetting,” are also terms that are used only LO express opera- 
tions conducted upon metallic articles, and consequently it is my 
opinion that the said Hazeltine patent does refer to metallic articles 
as well as to articles of paper. 

Q. 9. If the Hazeltine patent did not specifically refer to metal 
articles would there be any invention, in your opinion, in using the 
same process for metal that has been used for other materials? 


Objected to as leading, suggestive, and incompetent. 


A. There would not be any invention. 


HENRY L. BREVOORT. 


Cross-examination waived. 
Defendant rests. 


Sworn to before me Oct. 5, 1886. 
JOHN A. SHIELDS, Examiner. 


208 Complainants here offer in evidence as part of their case 

the certified copy of file wrapper and contents in the matter 
of the rejected application of Timothy J. Powers, filed in the U.S. 
Patent Office August 19, 1875, which papers were used at the argu- 
ment of the motion for a rehearing and filed in the clerk’s office, 
and complainants’ counsel request the examiner to mark the same 
“ Complainants’ Exhibit Powers’ Abandoned Application.” 

Also certified copy of the drawing in the matter of the above- 
named application, to be marked Complainants’ Exhibit Drawing of 
T. J. Powers’ Abandoned Application. 

Counsel for defendant objects to the introduction of these exhibits 
as incompetent, irrelevant, and immaterial. 


209 Circuit Court of the United States, Southern District of New 


Y ork. 


CHARLES Horr and Peter RENNER 
U8. >In Equity. 

Iron CLAD MANUFACTURING CoMPA wy.4 

This cause coming on to be heard on the complainants’ motion to 
strike out from this suit all rebutting or replying testimony and 
evidence taken and introduced on the part of the defendant herein 
on the 27th day of December, 1886, and Mr. Arthur yv. Briesen hay- 
ing been heard in support of such motion,and Mr. Frederie H. 
Betts having been heard in opposition thereto 

Now, therefore, upon consideration thereof it is— 

Ordered that the said motion be,and the same hereby is. granted ; 
and it is— | 
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Further ordered that the testimony and evidence taken and intro- 
duced herein on the 27th day of December, 1886, on the part of the 
defendant be, and the same hereby is, stric ken out. 


WILLIAM J. WALLACE. 


210 United States Circuit Court, Southern District of New York. 


CHARLES Horr and Perrer RENNER 
U8. >In Equity. 
[RON CLAD MANUFACTURING COMPANY. 


Testimony taken in rebuttal in behalf of defendant for a rehearing 
in this cause, before John A. Shields, Esq., examiner. 


New York, December 27, 1886—10 a. m. 
Met pursuant to notice and agreement. 
Present: George J. Murray, Esq., of counsel for complainants; 
Ernest C. Webb, Esc., of counsel for defendant. 


KpwArD M. Peacock, recalled and examined on behalf of the de- 
fendant, deposes and says as follows: 

Counsel for complainants object to the examination proposed be- 
cause it is not authorized by the order of the court for the reopen- 
ing of the case, and gives notice that at the rehearing he will move 
to have all testimony taken on behalf of the defendant subsequent 
to the closing of complainants’ case stricken from the files. 


21] Q. 1. Have you, at my request, made some articles illus- 
trating the formation of bottotns by the process or method 
practiced by the defendant in the manufacture of coal-hods of the 
kind known as the crimped-bottom hod? 
A. J have made two pails. 
Q. 2. Please produce the pails referred to and state what they are. 


Witness produces two pails and says: 

A. One is made from a straight cylinder and one from a tapering 
or conical cylinder or body. 

Q. 3. Can you produce,the parts to illustrate the several steps fol- 
lowed by you in making these pails ? 

A. Lean and do. First, the blanks; second, the cylinders ready 
for crimping; third, the cylinders crimped ready for closing, and, 
fourth, two cylinders closed ready for the small bottom. 

The pails produced by the witness offered in evidence by de- 
fendant’s counsel and respectively marked “ Cylindrical Pail,” 
“Tapering Pail,” J. A. S., ex’r. 

The parts prodaced also offered in evidence and respectively 
marked “ Blank for Cylindrical Pail,” “ Body for Cylindrieal Pail,” 
“Cylindrical Body Crimped,” “ Cy lindrical Body with C vrimps t Flat- 
tened,” “ Blank for Tapering Body,” “ Tapering Body,” “ T: apering 
Body Crimped,” and “ ‘Tapering Body with Crimps F lattened.” 


Q. 4. What, if any, difference was there in the construction of the 
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dies you used for crimping the cylindrical and tapering bodies you 
have produced ? 

A. The crimping was done on each with the same tools, without 

alteration. 
212 Q. 5. Can you produce the dies you used for crimping the 
cylindrical and tapering bodies you have produced ? 

A. I can, and do. 

Q. 6. Please describe the dies you have produced. 

A. Die No. 1 is the stand for holding the lower die for both crimp- 
ing and flattening operations; No. 2 is the lower die for the first 
or crimping operation; No. 3 is the upper die or force for the crimp- 
ing operation ; No. 4 is the lower die for the closing or flattening 
operation; No. 5 the upper die or force for the same. 


Dies offered in evidence by defendant’s counsel and marked as 
designated by witness. 

Complainants’ counsel, repeating the above objection, declines to 
cross-examiue. 

Defendant’s counsel insists that the objection is not well taken, 
and further insists that a motion to suppress the deposition must be 
noticed and made in the regular way before the hearing and within 
a reasonable time after the taking of the deposition. 

Defendant’s counsel now offers the witness for cross-examination. 

Complainants’ counsel insists that the deposition is irregularly 
taken and will rely upon his objection to the same above made. 

EDWARD M. PEACOCK. 


Taken and subscribed before me this 27th day of December, 1886. 
JOHN A. SHIELDS, Examiner. 


213 Henry L. BReEvoort, a witness recalled on behalf of the 
defendant, deposes and says as follows: 


Complainants’ counsel repeats the former objection. 


Q. 1. Have you read the deposition of the complainants’ expert, 
Mr. James W. See? 

A. I have, carefully. 

Q. 2. What form of vessel do you understand Mr. See includes 
as within the Hoff invention as covered by the patent in suit? 

A. As | understand Mr. See’s contention, he holds that the only 
vessels that would come within the Hoff invention would be those 
so shaped that the portion intended to form the bottom should.al- 
ready be, as he calls it, “ focally arranged ”—that is, the metal to 
form the bottom must, in the blank, be coned previous to the crimp- 
ing operation. : 

I produce a drawing which illustrates the forms of vessels that I 
understand are included by Mr. See as within the Hoff invention. 
Fig. 1 of the sketch which I produce shows a blank baving a 
cylindrical body and a coned end which is to be crimped in; Fig. 
2 shows a coned blank having no cylindrical portion, and, as I un- 
derstand from Mr. See, it is immaterial, in his judgment, what shape 


Aetatal 2/7 
Scaan, “ : 
Figt A-oG a 
Cone xX 
Cylindrical Blank 
Body 
tt. 4 


Comecd end 
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the blank is above the line A in the two figures, the only material 
and essential feature being that the blank below the line A should 
be coned asa preliminary step before the crimping in and forma- 
tion of the bottom; thus, above the line A the body might have 
any shape which could in practice be given to it, so long as below 
the line A it was of conical form. 


The drawing produced, offered in evidence by defendant’s counsel, 
and marked Defendant’s Exhibit “ Breyoort’s Sketch.” 


(Here follow diagrams marked pp. 214 & 215; p. 215 is a dupli- 
cate of 214.) | 


216 Q. 3. Do you understand from Mr. See’s evidence that he 

denies that the process of the Hazeltine English patent is a 
practical one, and that the process as described in said patent relates 
to sheet-imetal vessels ? 

A. I do not understand that Mr. See anywhere denies the practi- 
cability of the Hazeltine process described in the Hazeltine patent, 
and on page 7 of the printed copy of his deposition he refers to the 
Hazeltine patent, and speaks of the “ projecting side metal;” thus 
he includes metal as well as paper, which he refers to further on. 

q. 4. Please state whether you agree with Mr. See as to the con- 
clusions reached by him regarding the crimping in of cylindrical 
and conical vessels, giving your reasons for any opinion you may 
eX press. 

A. I do not agree with Mr. See. As I understand Mr. See’s con- 
tention, it is briefly this: It being old to crimp in the end of a cylin- 
drical vessel, there was in some way invention involved in crimp- 
ing in the end of a vessel having the portion that is crimped in cone 
shaped before the crimping takes place. Now, | fail to see that there 
is any force in this position taken by Mr. See. After a cylindrical 
vessel has been crimped in and a bottom formed by flattening the 
crimps, it was obvious that the same operation could be performed, 
and, in fact, could more readily be performed upon a vessel whose 
shape was conical previous to crimping. ‘Lhus, if in the art it 
had only been known that conical vessels could be crimped in and 
subsequently flattened, it might have required some invention or 
experiment at least to pass from the conical form of blank to the 
cylindrical form, because in a conical form, as Mr. See puts it, the 
metal is already started inwards, while in the cylindrical form it is 

not. Now, as a matter of fact, the art stands in a position 
217 just the reverse of this. It was old to crimp in the sides of 

the more difficult form of vessel, to wit, the cylindrical vessel, 
and then flatten the crimps to form a bottom. ‘This being the art, 
every mechanic knew that he could with equal facility, and, in fact, 
with greater facility, crimp in the conical vessel in which the metal 
was already started inwards. There was no invention or discovery 
in finding out that the process was equally well adapted for the 
conical form as well as the cylindrical form. The exhibits produced 
by Mr. Peacock show conical and cylindrical vessels having their 


13 —225 
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bottoms first crimped in and then flattened, the crimping and forma- 
tion of the bottom being produced by the same dies in the two cases. 
These exhibits give a practical illustration that the dies adapted for 
one form may be used upon another forms. 

(. 5. Please state whether you agree with Mr. See as to the con- 
clusions reached by him regarding the Clark and Wells patent. 

A. Ido not. Afteran examination of the Clark and Wells patent 
anybody would be informed that a partial bottom could be formed 
by the process of crimping the metal and flattening it, and it then 
becomes a question of degree as to how much of the bottom 1s con- 
structed in this way. It seems to me that after the reading of the 
Clark and Wells patent the formation of a bottom or a part bottom 
by crimping and flattening would from the reading of the patent 
be taught. Therefore I disagree with Mr. See as to his conclusions 
about this patent, and I[ affirm the opinion previously expressed by 
me in regard to that which the Clark and Wells patent shows. 


Complainants’ counsel, for the reason above stated, decline to 
cross-examine. 
Defendant’s counsel makes the same reply as heretofore 
218 madeatthe end of Mr. Peacock’s deposition, and offers the 
witness for cross-examlnation. 


HENRY L. BREVOORT. 


Taken and subscribed before me this 27th day of December, 1886. 
JOHN A. SHIELDS, Evaminer. 


218d UnitTepD States PATENT OFFICE. 
Isaac I’. Kearns, of Chicago, Illinois. 
Improvement in Tinware. 


Specification forming part of Letters Patent No. 199,370, dated Jan- 
uary 22, 1878; application filed December 26, 1877. 


To all whom it may concern: 

Be it known that I, Isaac F. Kearns, of Chicago, in the county of 
Cook and State of Illinois, have invented certain improvements in 
tinware, of which the following is a specification : 

This invention relates to a method of strengthening or re-enfore- 
ing those parts of the tin vessel which are most subject to wear. 

It consists in forming upon the bottom of the vessel, and of the 
material of said bottom, a fold, which is bent up against the bottom 
until it is flat,so that at the fold there are three thicknesses of metal 
in close contact, to resist wear at this exposed point. After being 
thus provided with the flattened fold the vessel is retinned, so that 
the crevices at the inside and outside are closed, and water excluded 
from the fold, so that the fold may wear through two thicknesses 
without causing a leak. 


(Here follows diagram marked p. 218a.) 


2184 
I, F. KEARNS. 
Tinware. 
No. 199,370. Patented Jan. 22, 1878. 
r.t. 
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In the accompanying drawings, which form a part of this specifi- 
cation, figure lis a bottom view of the tin pan provided with my 

improvement. Fig. 2 is a sectional view of the same. Fig. 3 is an 
enlarged section of the fold; Fig. 4, the same before folding. 

In the said drawings, A represents-the bottom of a stamped tin 
pan or vessel. Upon this bottom is formed a deep, narrow groove, 
opening into the pan and projecting below the bottom. This may 
be done by dies at the time of or subsequent to the formation of the 
pan. ‘The pan in this condition is represented, so far as the groove 
is concerned, by Fig. 4 of the drawing. Subsequently, by the use 
of dies or swaging-tools, I close this groove at its lips, and bend the 
ledge thus formed up against the bottom, as at B, bending it, prefer- 
ably, toward the outer edge of the pan, because the metal works best 
thus. The pan is now retinned, which fills the minute crevices cc 
with tin, and guards the fold from the penetration of moisture from 
Inside or outside. 

Having thus fully described my invention, I will state that I am 
well aware that tin vessels have been made with a projecting ledge or 
annular groove at the bottom, filled we solder from the inside, to 
serve as a protection from wear; and I do not claim such as my In- 
vention. 

What I claim as new, and desire to secure by letters patent, is— 

The vessel of tinware, formed with a fold, B, in the metal of the 
bottom, to serve as a re-enforcement against wear, substantially as 
specified. 
ISAAC F. KEARNS. 
Witnesses : 

JOHN W. MUNDAY. 
FORDE R. SMITH. 


218d - Unirep States PATENT OFFICE. 
Josepu D. CLARK and WiLi1AM WELLs, of Perry, lowa. 


Improve ment un M tallie Baskets. 


Specification forming part of Letters Patent No. 221,522, dated 
November 11, 1879; application filed March 13, 1879. 


To all whom it may concern: 

Be it known that we, Joseph D. Clark and William Wells, of 
Perry, in the county of Dallas, and in the State of Iowa, have in- 
ve nted certain new and useful improvements in metallic baskets ; 
and we do hereby declare that the following is a full, clear, and exact 
description thereof, reference being had to the aecompanying draw- 
ings, and to the letters of reference marked thereon, making a part 
of this specification. 7 

The nature of our invention consists in the construction of a 
sheet-metal basket and a bail for the same, as will be hereinafter 
more fully set forth 

In order tc en: able others skilled in the art to which our inven- 
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tion appertains to make and use the same, we will now proceed to. 
describe its construction and operation, referring to the annexed 
drawings, in which— 


(Here follows diagram marked p. 218c.) 


Figure 1 is a central vertical section of our sheet-metal basket. 
Fig. 2 is a side view, partly in section, of the bail. Fig. 3 is a per- 
spective view of a part of the body and bottom of the basket. 

A represents the body or sides of the basket, and B is the bottom 
thereof. The body A is made of a rectangular blank or piece of 
sheet metal, which is bent in cylindrical form, with the ends of the 
sheet metal overlapping each other and riveted, as shown at a, while 
the metal is straight. The entire body of the basket has therefore 
but one riveted seam, which, in a bushel-basket, is only about a foot 
long, and, being straight, the riveting can be done very easily and 
fast. The cylindrical body is then provided with a series of corru- 
gations, / 6, which extend from near the upper entirely through 
the lower edge. These corrugations are formed in a machine for 
the purpose, and are so made as to give shape to the basket. 

The corrugations 6 are made broad and shallow at their upper 
ends, near the top of the basket, and then gradually decrease in 
width and increase in depth toward the bottom. 

The upper edge of the body is turned over a wire, d, to form the 
top rim of the basket. The bottom edge is turned inward and over, 
as shown at e, and flattened to form a joint with the turned edge of 
the bottom B, or, in other words, making a double seam. By this 
seaming of the body to the bottom the corrugations are crimped into 
flat folds, giving extra wearing thickness on the bottom. The bot- 
tom B may be made of heavier sheet metal than the sides. 

The double seam e, which unites the sides and bottom, may be 
made on the under side of the bottom, as shown in Fig. 1; or it may 
be turned up on the sides of the basket, if desired. 

C represents a handle or bail for sheet-metal baskets. It is made 
from a sheet-metal tube filled with rope or other similar material, 7, 
and bas short pieces hh, of wood or metal, inserted in its ends for 
strengthening the rivet-holes. 

The rope or similar filling 7 in the tubular handle makes the 
same strong and durable, without increasing its weight to any ex- 
tent that would make it clumsy and ungainly. 

Having thus fully described our invention, what we claim as new, 
and desire to secure by letters patent, is— 

1. As an article of manufacture, a sheet-metal basket wliose taper 
body has a series of corrugations broad and shal!ow at the top and 
narrow and deep at the bottom, said body being united to a flange 
of the basket-bottom by a double-folded seam lying inwardly against 
the bottom, the corrugations being continued in flat folds beneath 
said seam, substantially as herein set forth. . 

2. A sheet-metal basket handle or bail made of a sheet-metal tube 
filled with rope or other fibrous material, and having its ends pro- 
vided with plugs, as and for the purposes set forth. 


J.D. CLARK & W. WELLS. 
Metallic-Basket. 


No. 221,522. Patented Nov. li, 1879. 
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[n testimony that we claim the foreguving we have hereunto set 
our hands this 17th day of February, 1879. 
JOSEPH D. CLARK. 
WILLIAM WELLS. 


Witnesses: 
SAM’L JONES. 
. @: @eee. 
219 Ata stated term of the circuit court of the United States 


of America for the southern district of New York, in the 
second circuit, held at the United States court-rooms, in the city of 
New York, on Monday, the twenty-fifth day of April, in the vear of 
our Lord one thousand eight hundred and eighty-seven. 
Present: The Honorable William J. Wallace, circuit judge. 


CHARLES Horr « al. 
. is. \ 


f 


Tue Iron Crap MANuractrurinc Company. } 


The above cause coming on this day for argument upon petition 
for rehearing— 

Mr. A. v. Briesen is heard in behalf of complainants. 

Mr. George I. Murray is heard in behalf of complainants. 

Mr. Frederic H. Betts is heard in behalf of defendants. 

Mr. Ernest C. Webb is heard in behalf of defendants. 


te oe A 


220 United States Circuit Court, Southern District of New York. 
Horr et al. ) 


U. 
IRON CLAD MANUFACTURING Co. J 


WALLACE, J.: 

In view of the English patent to Hazeltine of November 5, 1875, 
which has been introduced by the defendant since it was permitted 
to amend its answer and have a reliearing of the cause, the first 
claim of the complainants’ patent, if not void for want of novelty, 
can only be sustained by limiting it to one in which the method 
consists, among other things, in folding in the cone end of the body 
to form the bottom of the vessel in a series of annular ribs or rings. 
It is doubtful whether the claim is capable of this interpretation. 
If it is not, the Hazeltine patent anticipates it, because that patent 
clearly describes the method as applied to cylindrical vessels made 
of any suitable material. The method is the same, whether applied 
to a cylindrically shaped body or a tapering or cone-shaped body. 

Without deciding that novelty is negatived, it suffices that, 
221 upon the narrowed construction which it must receive in 
order to save it, the defendant does not infringe. 

The bill is dismissed with costs. 


yi] 


George J. Murray and A. v. Briesen, for complainants; Ernest 


©. Webb and Frederick H. Betts, for defendant. 
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(Endorsed :) Hoff et al. v. Iron Clad Man’f’g Co. Opinion. Wal- 
lace, J. U.S. circuitcourt. File] Apr. 27,1887. Timothy Griffith, 
clerk. 


222 Ata stated term of the circuit court of the United States 
for the southern district of New York, held in and for said 
district, at the court-rooms in the city of New York, on the 5th day 
of May, 1887. 
Present: Hon. William J. Wallace, circuit judge. 


CHARLES Horr & PETER RENNER 
vs. 
Iron CLAD MANUFACTURING COMPANY. 


This cause having come on to be heard at this April term of this 
court upon the bi!l of complaint, answer, and replication, the order 
of this court granting a rehearing and the proceedings thereunder, 

and the proofs taken and filed in said cause on both sides, 
223 = after hearing counsel for the respective parties and after due 
proceedings had, it is ordered, adjudged, and decreed that the 
bill of complaint be,and the same hereby is, dismissed with costs to 
the defendant, to be taxed, and that the defendant have execution 


therefor. 
W. J. WALLACE. 


Approved as to form 2d May, 1887. | 
A. v. BRIESEN, 
Counsel for Compl’t. 


Endorsed: U.S. circuit court, southern dist. of N. Y. In equity. 
Charles Hoff and Peter Renner vs. Iron Clad Manufacturing Com- 
pany. Decree. To A. v. Briesen, Esq., of counsel for compl’t. Sir: 

Please take notice that I shall mail the decree, of which the 
224 within is a copy, to the Hon. W. J. Wallace, at Svracuse, N. 

Y., to-day, for settlement. Dated N. Y., May 2, 1887. Very 
resp y, Ernest C. Webb, sol’r for def’t, 22 Cliff St., New York city. 
Service admitted this 2d day of May, 1887. A. v. Briesen, counsel 
for compl’ts. U.S. circuit court. Filed May 5th, 1887. Timothy 
Griffith, clerk. 


2244 Circuit Court of the United States, Southern District of New 
York. 


CHARLES Horr & al. 
Us. In Equity. 
IRON CLAD MANUFACTURING CoMPANY. 

Itis hereby stipulated that the foregoing may constitute the record 
to be sent by the clerk of this court to the Supreme Court of the 
United States on the appeal to said Supreme Court in the above- 
entitled cause, subject to any motion to correct the same, and that 
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the exhibits in the cause may be retained in the possession of the 
clerk of this court until further notice. 


(S’g'd) FREDERIC H. BETTS, 
Of Counsel for Def’ts & Appellees. 
(S’g’d) ARTHUR v. BRIESEN, 


Of Counsel for Appellant. 


(Endorsed :) U.S. cireuit court. Filed Oct. 12,1887. Timothy 
Griffith, clerk. 
225a Circuit Court of the United States, Southern District of New 


York. 


CHARLES Horr &« al. 
Us. >In Equity. 
IRon CLAD MANUFACTURING COMPANY. J 


It is hereby stipulated that certified copy of British letters patent to 
George Hazeltine, No. 3578, same being an exhibit on part of defend- 
ants in above-entitled cause, be taken from the files of this court by 
the clerk and transmitted by him to the Supreme Court of the United 
States, with the trauseript of record on appeal. 

N. Y., October 12, 1887. 

FREDERIC H. BETTS, 
Of Counsel for Def’t & Appellee. 
A. v. BRIESEN, 
Counsel for Appellant. 

Ordered accordingly. 

(S’g’d) ADDISON BROWN. 


(Endorsed:) U.S. circuit court. Filed Oct. 12, 1887. Timothy 


Griffith, clerk. 


295 ~ Circuit Court of the United States, Southern District of New 


York. 


Cuarues Horr and Peter Renner, Complainants and ) 
: ‘ ~ . . 

Appellant: : In Equity. 

. v. 

[RON CLAD MANUFACTURING COMPANY. J 


To the honorable the Supreme Court of the United States: 

The appeal of Charles Hoffand Peter Renner,complainants and ap- 
pellants above named, respectfully showeth that upon the 11th day 
of August, 1884, the above-named complainants filed their bill of 
complaint in the circuit court of the United States for the southern 
district of New York,in the second circuit, against the above-named 
defendant, The Iron Clad Manufacturing Company, in a suit in 

equity, alleging that said defendant had infringed the rights 
226 of the complainants therein as secured to them by letters 
patent granted on the 19th day of June, 1883, to Charles 
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Hoff and Peter Renner and numbered 279,871, and praving for an 
accounting and payment to the said complainants by the said de- 
fendant of the profits by it realized and of the damages suffered by 
the said complainants by reason of said infringement of said letters 
patent, and also that the writs of subpcena and of injunction might 
be issued against said defendant, its officers, clerks, agents, servants, 
and workmen, etc. 

And these complainants and appellants further show that pursuant 
to sald prayer a subpoena ad respondendum issued out of and under 
the seal of said circuit court and was duly served on said defendant, 

and that said defendant appeared and answered said bill of 
227 ~=complaint, and, among other things, in its answer denied the 

validity of said letters patent and denied that it infringed the 
same, and that a general replication was filed by the said complain- 
ants tosaid answer, and, issue being thus joined, thereafter testimony 
was taken on behalf of said complainants and on behalf of said de- 
fendant, ana said cause was brought to a hearing before said circuit 
court,and said circuit court held and decided that said letters putent 
was valid and that said defendant had infringed upon the same. 

And these complainants and appellants further show that, upon a 
petition and a supplemental petition filed by the said defendant, the 
said circuit court reopened the said cause and made its order direct- 

ing, amongst other things, further proofs to be taken and that 
228 arehearing of the said cause be had; and that thereafter 

further testimony was taken on behalf of said complainants 
and on behalf of said defendant, and such proceedings were had in 
said cause that on the 5th day of May, 1887, a final decree was en- 
tered in said circuit court wherein it was, in substance, adjudged 
and decreed that the said bill of complaint be dismissed with costs 
to the said defendant to be taxed, and that the said defendant have 
execution therefor, whereupon said costs were taxed and judgment 
was entered in favor of said defendant in said circuit court, which 
said decree is, as these complainants and appellants are advised, 
erroneous and ought to be reversed. 

Wherefore these complainants and appellants appeal from the 

whole of said decree of said circuit court to the Supreme 
229 Court of the United States, and respectfully pray that the 
decree of said circuit court, together with the bill of complaint, 
answer, replication, pleadings, depositions, evidenge, exhibits, and 
proceedings in said cause, may be sent to the Supreme Court of the 
United States without delay, and that the said Supreme Court will 
proceed to hear the said cause anew, and that the said decree of the 
said circuit court and every part thereof may be reversed with costs 
and the complainants and appellants may be given the relief prayed 
for in their bill of complaint or such other decree made as the Su- 
preme Court shall deem just. 
GEO. J. MURRAY, 
Solicitor for Appellant. 
ARTHUR vy. BRIESEN, 
Of Counsel. 


Sando eae ae eae OEE ION AO I PR AN a ET a 


THE IRON CLAD MANUFACTURING CoO. 105 


The foregoing appeal is hereby allowed. 
Dated June 15, 1887. 
HOYT H. WHEELER, Judge. 


930 STATE OF New York, 
" Sa “ se: 
City and County of New York, | 


Maurice Bloch, being duly sworn, says that he is above the age of 
fifteen years, and that on the sixteenth day of June, in the year one 
thousand eight hundred and eighty-seven, he served the annexed 
appeal on E. C. Webb, sq., solicitor for my ros ndant in this action, 
at his office, No. 22 Cliff street, in the city of New York, by deliver- 
Ing a copy of the same to and leaving sh same with his clerk during 
his absence therefrom, and at the same time exhibiting the laid 
original to said clerk, and that on the same day and at the same 
place he also served the annexed appeal on The Iron Clad Manufact- 
uring Company, the defendant herein, by leaving a copy of thes same 

with Robert Seaman, the treasurer of said company, and at 
231 the same time exhibiting the annexed original to said Robert 
Seaman. 


MAURICE BLOCH. 


Sworn to before ne this 17th day of June. LSS/. 
C G. M. THOMAS. 
Notary Public, Kings & N. Y. 


(Endorsed :) Cireuit court U. S., south. dist. of New York. Charles 
Hotf and Peter Renner, appellants, vs. [ron Clad Manufacturing 
Company,appellee. In equity. A.v. Briesen, counsel for compl’t-, 
229 Broadway, New York. U.S. circuit court. Filed Jun- 17, 1887. 
Timothy Griffith, clerk. 


939 (Cireuit Court of the United States of America for the South- 
ern District of New York, in the Second Circuit. 


Cuar_tes Horr & Perer RENNER, Complain- ) 


ants & Appellants, | 
ow , | Bond for Damages 


and Costs. 


Us. 
Iron CLAD MANUFACTURING Company, Defend- | 
ant & Appellee. | 


Know all men by these presents that we, William A. Porter, of 
No. 17 Adams street, Brooklyn, New York, and Peter Burmann, of 
No. 21 Fayette street, Brooklyn, New York, are held and firmly 
bound unto the above-named L[ron Clad Manufact’g Company in 
the sum of seven hundred dollars, to be paid to the said Iron Clad 
Manufacturing Company ; for the payment of which, well and truly 
to be made, we bind ourselves and each of us, our and each of our 
heirs, executors, and administrators, jointly and severally, firmly 
by these presents. 

Sealed with our seals and dated the 15th day of June, in the year 
of our Lord one thousand eight hundred and eighty-seven. 

] — 99%) 
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Whereas the above-named Charles Hoff & Peter Renner have 
prosecuted an appeal to the Supremne Court of the United States to 
reverse the decree rendered in the above-entitled suit vy the judge 
of the circuit court of the United States for the southern district of 
New York: 

Now, therefore, the condition of this obligation issuch that if the 
above-named Charles Hoff & Peter Renner shall prosecute said ap- 

oa ; } Br ata el =a ae 
peal to ellect and answer ali Gamages and costs lf they fail to make 
their plea rood, then this obligation shal! be vold : otherwise the 
same shall be and remain in full force and virtue. 
WILLIAM A. PORTER. [1.s.] 
PETER BURMANN. iL. 8. 

Sealed and cle livered aud taken and ack nowledg d this 15 day ot 

June, LSS 7, before me 
JOHN A. SHIELDS, 
Uy. S. Commission r. & D. of N. ¢ 
233 [Endorsed :] Vol. —, page —. U.S.circuitcourt. Charles 
Hoff et al. vs. lron Clad M’f’t’g Co. Bond for costs on appeal 

A. v. Briesen, counsel for compl’ts. The within bond is hereby ap- 
proved Hoyt H. Wheeler. U. S. circuit court. Filed June 16, 
1887. Timothy Griffith, clerk. 
Unitep States oF AMERICA, l 

Nouthe District of Ne ui Yo ke. } 

William A. Porter, being duly sworn, deposes aud says that he is 
a freeholder within the town of Flatbush, Kings Co., New York, and 
that he is worth the sum of fourteen hundred dollars over and above 
all his just debts and liabilities. 

WILLIAM A. PORTER. 

Sworn to this 15th day of June, A. D.1887, before me— 

JOHN A. SHIELDS, 
Uy, Ss ( ommussioner. 
UNITED STATES OF AMERICA, pee 
Southern District of New York, 

Peter Burmann, being duly sworn, deposes and savs that he is a 
householder within the city of Brooklyn, Kings county, New York, 
and that he is worth the sum of fourteen hundred dollars over and 
above all his just debts and liabilities. 

PETER BURMANN. 

Sworn to before me this 15th day of June, 1887. 

JOHN A. SHIELDS, 
U. 8. Com’r, 8. D. of N. Y. 
aetna el inl 2 SS ai a EY SITET oe ih at nnn ust swam gan 
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Circuit Court of the United States, Southern District of New 
York. 

CHARLES Horr and Perer Renyer, Complainants ) 

& Appellants, 


tO 
Co 
pee om 


v. In Equity. 
IRON CLAD MANUFACTURING Company, Defendant & 


| 
| 
Appellee. J 


By the Honorable Hoyt H. Wheeler, judge in and for the circuit 
court of the United States for the southern district of New York, 
within the second circuit, to the [ron Clad Manufacturing Com- 
pany : 

Whereas Charles Hoff and Peter Renner have lately appealed to 
the Supreme Court of the United States:from a decree rendered in 
the circuit court of the United States for the southern district of 

New York, made in favor of the said Iron Clad Manufactur- 

235 ing Company, and have filed the security required by law, 

you are therefore hereby cited to appear before the said 

Supreme Court, at the city of Washington, on the second Monday of 

October next, to doin the matter of said appeal what may remain 

to justice to be done in the premises. 

Given under my hand, at the city of New York, in the southern 
district of New York, in the second circuit, the 15th day of June, in 
the year of our Lord one thousand eight hundred and eighty-seven. 


HOYT H. WHEELER, Judge. 


36 STATE OF NEW YORK, = 
(ity and County of New York, { = « 


Maurice Bloch, being duly sworn, says that he is above the age of 
fifteen years, and that on thesixteenth day of June, in the year one 
thousand eight hundred and eighty-seven, he served the annexed 
citation on E.C. Webb, Esq., solicitor for the defendant in this ac- 
tion, at his ofhee, No. 22 Cliff street, in the CILY of New York, by de- 
livering a copy of the same to and leaving the same with his clerk 
during his absence therefrom and at the same time exhibiting the 
annexed original to said clerk, and thaton the same day and at the 
same place he also served the annexed citation on The Iron Clad 

Manufacturing Company, the defendant herein, by leaving a 
237 copy of the same with Robert Seamen, the treasurer of said 

company, and at the same time exhibiting the annexed origi- 
nal to said Robert Seaman. 


MAURICE BLOCH. 


Sworn to before me the 17 day of June, 1887. 
C. G. M. THOMAS, 
| L. s.] Notary Public. Kings & N. » Co. 


Endorsed: Cireuit court U. S., south dist. of New York. Charles 
Hoff and Peter Renner, appellants, vs. Iron Clad Manufacturing 
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Company,appellee. Inequ Citation. A.v. Briesen, counsel for 
comp’l’ts, 229 Broadway, N. y k. U.S. ecireuit court. Filed June 
17,1887. ‘Timothy Grifhth, clerk 


238 Unirep STATES OF AMERICA, oe 
Southern District of Ni ork. j | 


I, Joseph M. Deuel Timothy Griffith, clerk of the circuit court of 


the United States of America for the southern district of New York, 
in the second circuit, do hereby certify that the foregoing pages, 
numbered from one (1) to two hundred and thirty-seven (237), in- 
clusive, contain a true and complete transcript of the sis and 
procee dings had in = court in the case » of ( tharles Hoff et al. against 
The Iron Clad Manufacturing Company as the same remain of rec- 
ord and on file in aid office. 
[In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, 
Seal of U.S. Cireuit in the southern district of New York, in the 
Court, South. Dist. second circuit, this twelfth day of October, in 
New York. the year of our Lord one thousand eight hun- 
dred and eighty-seven, and of the Independ- 
ence of the said United States the one hundred and twelfth. 


TIMOTHY GRIFFITH, Clerk. 


239 Horr 
U. > 
[ron Crap Co. J 
Der’t’s Ex. HAZELTINE Patent. J. A.S., Ex’r Oct. 5,’86. 
DEPARTMENT OF THE INTERIOR. 
| Vignette. | 
8812. 
UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the bound 
volumes of this office of the specification and drawing in the matter 
of the English letters patent granted George Haseltine November 
ord, 1873, number 3578, for improvement in cylindrical and other 
boxes, cases, Xc. 

In testimony whereof I, M. V. Montgomery, Commissioner of 

Patents, have caused the seal of the 
Seal Patent Office United Patent Office to be affixed this 23rd day of 
States of America April, in the year of our Lord one thou- 
sand eight hundred and eighty-six, and 
of the Independence of the United States the one hundred and tenth. 
M. V. MONTGOMERY, 
Commissioner. 


“7, 


- 


or 
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240 A. D. 1873, 83d November. No. 3578. 
Cylindrical and Other Boxes, Cases, &e. 


Letters patent to George Haseltine, of the “ International Patent 
Office,” Southampton buildings, London, doctor of laws, for the 
invention of “improvements in eylindrical and other boxes, 
cases, cans, and similar vessels and in apparatus for the manu- 
facture of the same,” a comniunication from abroad by Timothy 
J. Powers, of the citv and State of New York, United States of 
“> America. 
7 


Sealed the 19th December, 1873, and dated the 3rd November, 


1873. 

Complete specification filed by the said George Haseltine at the 
office of the commissioners of patents, with his petition and deela- 
ration, on the 3rd November, 1873, pursuant to the 9th section of 
the patent law amendment act, 1852. 


To all to whom these presents shall come I, George Haseltine, 


241 of the “International Patent Office,” Southampton build- 
ings, London, doctor of laws, send greeting: 


Whereas I am in possession of an invention for “ improvements 
in eylindrieal and other boxes, cases, cans, and similar vessels and 
In apparatus for the manufacture of the same,” and have petitioned 

“= > her majesty to grant unto me, my executors, administrators, and 
assigns, her royal letters patent for the same, and have made solemn 
declaration that it has been communicated to me from abroad by 
Timotay J. Powers, of the city and State of New York, Untted States 
of America: 

Now, know ye that I, the said George Ilaseltine, do hereby declare 
that the following complete specification, under my hand and seal, 
fully describes and ascertains the nature of the said invention and 
in what manner the same is to be performed in and by the follow- 
ing statement, reference being had to the accompanying drawings, 

forming a part of this specification : 
242 The first part of this invention relates to making a box 
of any suitable material by crimping or folding a portion of 
a previously prepared tube or hollow cylinder in such manner as to 
form the closed end thereof. 

- Second. To upsetting a portion of a box, forming thereby a flange 
or rim. 

Third. Reducing a portion of one end of a box by compression. 

Fourth. To necking or reducing one end of the body of a box or 
other vessel by folding the same. 

Fifth. To a many-sided box made from a tube or cylinder when 
the bottom of said box is made by folding down a portion of the 
body thereof. ? 

Sixth. An oval-shaped box made from a cylinder or tube when 
the bottom of said box is formed by folding or crimping a portion 
of the body thereof. 

as Seventh. Toa new article of manufacture, consisting of a box or 
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other vessel of any suitable material, when constructed by folding, 


crimping, swaging 


g, or compressing. 


Descriptio j ‘>i hie Dra ‘ids, 


(Here follow diagrams mark« d pp. 958 & 259.) 
245 ] "2 r *“Pse rS f mary les] here ’ ) yf ‘al 
240 Migure represents a mandri whereon the material oi 


which the box is to be made is wound or rolled into a eyl- 


inder. 

Figure 2 represents a cylinder of which the box is to be made re- 
moved from the mandril. 

Figure 3 shows the cylinder, figure 2, divided into several parts, 
each part being of the required length to a one side of a box. 

Figure 4 is a shouldered punch of the required diameter to receive 
and support a se ction of a box. 

Figure 5 represents a section of a box in position upon the shoul- 
dered punch. 

Figure 6 illustrates the shouldered punch with a section of a box 
thereon beneath a die and punch by which a lining is cut and in- 
serted into the section of a tube forming part of a box and resting 
upon the end of a supporting punch in position to adhere to and 
form the inner lining of one side of a box. 

Figure 7 represents the punch and die in position after 
244 ~=having cut the lining and inserted it in the body of the box. 

Figure 8 is the shouldered punch with a part of a box and 
its lining in position previous to being crimped or folded in the 
process of forming the end thereof. 

Figure 9 is a face view of the lining detached, the dark portion 
representing the adhesive substance by which the said lining is se- 
cured to the end of the box. 

Figures 10 and 11 are top and side view- of a section of a box 
which has undergone the first stage in the process of crimping or 
folding a portion of the body into and forming the end thereof. 

Figure 12 represents a central vertical section of the punch and 
die by which this preliminary crimping or creasing is effected, with 
a section of a box In position. 

Figures 13 and 14 are a section of a punch and pian of a die, 
shown {in figure 12, employed in this preliminary crimping. 

igure 15 represents a crimped section of a box resting 

245 upon ashouldered punch in position beneath a clasping die 

and heading tool, by which the previously crimped end is 

finally compressed, forming the end of the box and at the same time 
upsetting or folding a.flange or rim thereon. 

Figure 16 illustrates a central vertical section of a shouldered 
punch, clasping die, and heading tool in position after having com- 
pleted the heading and forming a flange on one side of a box. 

Figures 17 and 15 are a section and elevation of a box completed. 

Figure 19 represents a central vertical section of a box, the end of 
one section of which is upset or reduced by compression to receive 
the cover or other section thereof, forming a complete box. 
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igure 20 represents a section of a die and elevation of a support- 
ing punch and heading tool by which this upsetting or reducing of 
one end of a part of a box is effected 
Figures 21 and 22 are central vertical sections of a male and 
female die by which a neck is formed by folding or crimping 
246 instead of upsetting the material; by this method of folding 
or crimping a bottle-shaped case is readily produced. 
‘igure 25 represents a es box or vessel complete. 
igure 24 is a section of a double-walled case, in the chamber of 
sae _ placed a spiral rib to support these walls, 
Ie lo »25 1s a section of a 0 il rib detached, to be placed in the 
disaes of a double-walled case or bottle. 
ures 26 and 27 represent sections of a cylinder with the trim- 
thereon at the proper distances apart to embellish the box or 
bottle, figure 26 being a section of a box detached from the roll or 
tube, figure 27 ere ra number of sections. 
Figure 28 represents a plan or part of a cylindrical box previous 
to its receiving the square shape shown in dotted lines beneath. 
igure 29 is a side elevation of a cylinder of which a square is to 
be formed 
Figure 30 illustrates a plan of figures 25 and 29 after having been 
formed into a enuare 
247 Figure 31 is a plan ofa square box formed from a evlinder, 
showing portions of the sides and .ends folded down to form 
the bottom thereof. 
igure o21sa LOp view of ii part of a cylinde r 
partially crimped into an oval-shaped box and 
thereof 
igure 33 is alsoa top view of figure 52, representing the par- 
tially crimped bottom in its first page 
~ tag 34 is a plan of figure 33, representing the partially crimped 
bottom completed bv being headed or sel cd WH flat. the s same Oper- 
ation forming a flange or rim thereon, which retains the box in a 
perfect oval 
Figure 35 is a side elevation of figure 34, showing the flange or 
rim thereon 
Figure 36 represents a hexagonal box formed from a section of a 
cylinder 
Ficure 37 exhibits a side elevation of a box, both ends of which 
are compressed to receive covers of the same diameter as the box. 
This box represents ny invention as adapted to the manu- 
245 facture of blast ting cartridges. 

Figure 38 represents a central longitudinal section of fig- 
ure oi, show lug a percussion tube secured to one of the covers and 
the manner in which the said tube is retained in position by turn- 
ing or folding inward a portion of the top. 

Figure 39 is a central longitudinal section of one of the covers 
aud percussion tubes detached. 

Like letters indicate corresponding parts in all of the figures. 

A in the accompanying drawings represents a side elevation of ¢ 
mandril, wherein the material of woich the box is to be po ot ls 


prev ious to its being 
LO form the bottom 
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wound or rolled into a cylindrical form, B. The cylinder B, figure 
2, is then removed from the mandril and, by any convenient method, 
divided into year we CC, figure 3, of suitable length of which to 
form one side of a box 

A punch, D, having a shoulder, a, is prepared, and upon it a sec- 
tion, ©, Is placed, as in figure o Chis punch D is then presented 

directly beneath a die, E, and cutting punch F, by which a 
249 —slining, 5, is cut, and by the continue 1 downward movement 

of the punch F the lining 6 1s inserted in position within 
the body of the cylinder of which the body of the box is to be formed 
and left therein, resting upon the punch D, figure 7. This lining 6 
may rece ive il coating of paste > on its uppel Su rf; ice, SO aS to adhere 
to the bottom of the box, as shown in figure 9, leaving a narrow 
rim without paste in order not.to soil the other por lon ‘of the box. 
This section of a ey linder resting upon the shouldered punch, fitting 
its interior closely, is then brought beneath a concave ribbed or 
corrugated crimping punch, G, which crim ps or partially folds its 
projecting end, as shown in figures 10 and 11, being the first stage 
in the process of forming the bottom of a part of a box, the ribs c 
on the end of the crimping punch G directing the fold d toward 
common centre in order to produce, in the following operation, a 
perfect rim or flange and to lay that part of the box forming the 
bottom evenly. 

Figure 12 represents a central longitudinal section of the 

250 corrugated or ribbed punch G and supporting punch D, with 

a part of a box, C, in section, also after having undergone the 
first process of partially crimping or folding. 

The next step in the manufacture of this box is to carry the par- 
tially crimped or folded section C still resting upon the supporting 
punch D beneath the heading punch H and into the clasping die I, 
figure 15, by which the partially crimped portion is finally set flat 
down, and at the same operation the flange e is formed thereon, as 
shown in figure 16. The top of the box may be convex instead of 
flat, if pref rred. 

Figures 17 and 18 represent the box coinpleted with interior and 
exterior linings 6 and flange e. 

In order to form a shoulder upon which the edge of the lid of a 
box may rest, and by which the lid or cover is retained in position, 
a sleeve, f, is inserted in the-usual manner, one end projecting above 
the body of the box and entering into the cover, as in figure 17. 

Instead of the proje cling sleeve f to hold the cover 1n position 
251 over the body of the box, as in figure 17, a portion of the 

open end of one section may be upset or compressed SO as LO 
receive the corresponding section or cover, as shown in vertical sec- 
tion, figure 19, thus dispensing with the extra interior sleeve f pro- 
jecting above the edge to retain the cover or body of the box in po- 
sition. By this method of compressing the end of one side of a box 
to receive a cover or corresponding side the box when completed 
presents a smooth, even surface, as in figure 19. 

To upset or compress one side of a box so as to receive a cover or 
corresponding side, | use a supporting punch, D, upon which a sec- 
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tion of a box is placed in an inverted position or bottom up. A fol- 
lower or the usual heading punch H is then brought down upon the 
bottom, when the whole descend, the supporting punch and box into 
the die J, and the heading punch H nearly or quite to the surface 
thereof. The interior of the die J is of the proper form of two 

diameters, so that when the section of a box is forced into it 
252 that part which enters the smaller diameter z is upset or com- 

pressed equally or nearly so to the sides or walls of the box, 
as shown in figure 19. ‘The inverted box previous to being upset 
or compressed to receive its cover or corresponding side is shown in 
dotted lines, figure 20, resting upon the punch D. 

In order to produce a bottle-shaped box, K, the male and female 
corrugated dies M and L are formed so that the ribs ¢ of the female 
die L receive corresponding ribs, 7, on the male die M, the male die 
being elongated or necked so as to enter the recess O in the female 
die L, carrying a portion of the cylinder of which the box is being 
formed with it, thus folding one end of this cylinder into and 
forming a neck or bottle shape, as shown in figures 23 and 24; the 
bottom of this bottle-shaped vessel is formmed in the same manner 
as that in figure 17. 

A double-sided or chambered case, R, may be made by inserting 
one case within another, as shown in figure 24, leaving a chamber 

or space, Q, in which space may be placed a corrugated sup- 
255 port, P. ‘This chambered case, R, is adapted to the packing 

of perishable articles for transportation, the chamber serving 
to keep the articles placed in the inner case, s, apart from the outer 
case. The outside of the case might be corrugated perpendicularly 
or concentrically so as to serve the same purpose, if preferred. Of 
embellishing boxes one practical and expeditious method is to roll 
the trimming r for several boxes at once upon a cylinder, B, at the 
proper distance apart and subsequently dividing the cylinder at u 
into sections, each forming part of a box. 

To form a square box from a cylinder, U, as shown in figures 28, 
29, 30, and 31, an expanding mandril or roller may be employed. 
If the expanding mandril be used it is first inserted closed into the 
cylinder U, and then expanded to an oblong square, as shown in 
figure 28, by dotted lines, v, and completed in figure 30, or the cylin- 
der may be placed upon a square or many-sided solid die, and thereby 

given the required form. 
204 An oval box may be formed by placing a cylinder, u, upon 
a- oval die, partially folding one end, as shown in figure 33, 
in the same manner as the round box is commenced, and subse- 
quently setting down flat or crown-shaped this crimped end, d, and 
if desired at the same operation form a flange, e, thereon, as shown 


in the edge view 30. 


Figure 34 represents a plan of one side of a box showing the 
folds or crimps as radiating from a common centre, the same asina 
round box. A box, w, suitable to contain explosive substances for 
blasting purposes, such as powder, dualing, &c., &c., may be made 
in the same manner as the smaller flat box, with the addition of 
providing in one of the covers g, as shown in section figure 38, an 
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opening in which ecured a tube, m, to contain the ignition pow- 
der or fulminate. To retain this tube m firmly in position a portion 
of the bottom of the cover g is turned inward and gathered or folded 
to the required diameter, figures 38 and 39, at J, to which this tube 
m is secured by pasting or otherwise. 
255 To retain the exploding material within this tube m and 
preserve it from moisture a prepared water-proof cloth or 
paper tube, m' is secured thereto, and when prepared for use 15 
gathered and tied around an electro-wire, p, as exhibited in figure 
39, by which electro-wire the explosion of the charge is excited. 
Having thus fully described the said invention, as communicated 


to me by my foreign correspondent, and the manner of performing 
the same, I wish it understood that I claim— 

First. A box of suitable material made by crimping or folding a 
portion of a previously prepared tube or hollow cylinder in such a 
manner as to form the closed end thereof, substantially as herein 
specified. 

Second. A box, a portion of which is upset, to form a flange or 
rim, substantially as herein specified. 

Third. A box a portion of one end of which is reduced in size by 

compression, substantially as herein specified. 
256 Fourth. A box or other vessel one end of the body of 
which is reduced in size or formed into a neck by folding the 
material thereof, substantially as herein specified. 

Fifth. A many-sided box formed from a tube or hollow cylinder, 
when the bottom of the same is made by folding in a portion of the 
body thereof, substantially as herein specified. 

Sixth. An oval box formed from a tube or hollow cylinder, when 
the bottom of thesame is made by folding or crimping in a portion 
of the body thereof, substantially as herein specified. 

Seventh. A box or other vessel of any suitable material when 
constructed by folding, crimping, swaging, or compressing, sub- 
stantially as herein specified. 

In witness whereof I, the said George Haseltine, have hereunto set 
my hand and seal this third day of November, in the year of our 
Lord one thousand eight hundred and seventy-three. 

GEORGE HASELTINE. [t. s.] 

W itness : 

H. J. NOONE, 
257 188 Southampton Buildings, London. 


Ex’d: H. M. H.; E. A. M. 
260 [Endorsed:] Supreme Court U. S. 1887, October term. 


No. 1214. Hoff & Renner v. Iron Clad Manuf’g Co. Certi- 
fied copy Def’t’s Exhibit “ Hazeltine Patent.” (Sent up with record.) 


New 
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261 Supreme Court of the United States, 


CHARLES Horr and Perer RENNER, Appellants, 
US. 
THe Iron CLAD MANUFACTURING COMPANY. 


Please take notice that the above-named appellants,1n pursuance 
to the tenth rule, as amended during the October term of 1886, file 
with the clerk the following statement of errors, on which they in- 
tend to rely, to wit: 

They claim that the court below erred in holding that the de- 
fendants have not infringed upon the first and second claims of the 
patent of the complainants, numbered 279,871, granted June 19, 
1883; and also that the court below erred in holding that said patent 
Was anticipated by the prior English patent of Haseltine, No. 
300,578 of 18753. 

In conformity with the same rule the appellants herewith also 
state that the following are the parts of record which they think 
necessary for the consideration of their said bill, to wit: 

The subpeena, bill of complaint, the appearance, the answer, the 
replication. 

The following proofs, taken on the part of the complainant, to 
Wil: 

Deposition of IF. H. Lawson, deposition of F. Lawson, dep- 
262 osition of F. Deickmann, deposition of F. H. Noll, Complain- 

ants’ Exhibit F. H. Lawson’s Bill, Complainants’ Exhibit 
Letters Patent No. 279,871. 

The following depositions of witnesses for the defendants, to wit: 

Deposition of H. Reynolds, of February 24, 1885, and February 
25, 1885; deposition of J. J. Hinman, of February 25, 1885; depo- 
sition of F. E. Young, of February 26, 1885; deposition of E. M. 
Peacock, of lebruary 26, LSS5: deposition of D. MeKeuzie, of l’eb- 
ruary 26, 1885: deposition of W. H. Wells, of EF‘ bruary 27, 1885; 


deposition of H. L. Brevoort, of February 27, 1885. 


The Exhibits Reynolds Patent No. 304,053, Powers Patent No. 
156,591, Smith Patent No. 124,093, O'Toole Patent No. 191,071. 

The minutes of the first final hearing, the decision of Judge 
Wallace thereon, the petition for rehearing (but not the affidavits 
accompanying the same). 

The testimony of J. W. See, of November 22, 1886; the certified 
copy of file wrapper of T. J. Powers, application filed August 19, 
1873. 

The Exhibit British Patent No. 3578, of November 3, 1873, of 
George Haseltine. 

The deposition of E. M. Peacock, of October 5, 1886, and of H. L. 
Brevoort, of October 5th and 6th, 1886. 

The minutes of the argument on rehearing, the decision, the de- 
cree dismissing the bill, the stipulation as to record and exhibits, 
petition of appeal, bond, citation, and clerk’s certificate. 

Very respectfully, GEO. J. MURRAY, 
Sol’c’r for Appellants. 
A. v. BRIESEN, 
Of Counsel. 
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263 [Endorsed :] United States Supreme Court. Charles Hoff 
and Peter Renner, appellants, against The Iron Clad Manu- 
facturing Company. Notice under tenth rule. A. v. Briesen, of 
counsel for appellants, 229 Broadway, New York city. To E. C. 
Webb, Esq., attorney for appellee, and F. H. Betts, of counsel. 
[Endorsed :} A copy of the within paper has been this day re- 


celved atthisoflice. Dec. 1%. 1SS7 Betts. Atterbury, Hyde & Betts. 
| Stamped :| Office Supreme Court U. S. Filed Dec. 20, 1887. 
James H. McKenney, clerk 


Supreme Court of the United States. 


Ciry AND County or New York, 8s 
John M. Speer, being duly sworn, says that he is twenty-three years 
of age and upwards, and resides in the city of Hoboken, State of 


— 


New Jersey ; that on the 19th day of December, 1887, between the 
hours of 9 a. m and 12 m., at No. 22 Cliff St. & No. 120 Broadway, 
New York city, New York, respectively, he served the annexed notice 
under tenth rule upon Ernest C. Webb and Frederick H. Betts, the 
attorney and counsel for appellee respectively in this action, by de- 
livering to and leaving with clerks in charge of their respective 
offices a true copy thereof. 

Deponent further says that he knew the persons served as afore- 
said to be the attorney and counsel respectively of the said appellee 
In this action. 


JOHN M. SPEER. 


Sworn to before me this 19th day of December, 1887. 
[Seal Harry M. Turk, Notary Public, New York County. ] 
HARRY M. TURK, 
Notary Public, N. Y. County. 


264 [Endorsed :] Supreme Court U. S. 1887, October term. 

No. 225. Charles Hoff et al., app’ts, vs. The Iron Clad Man- 
ufacturing Co. Statement of errors & designation by appellant of 
parts of record to be printed, with proof of service of notice. Filed 
Dec’r 20, 1887. 


265 Supreme Court of the United States. 


CHARLES Horr and Petrrer RENNER ) 
us 7 


THe Iron CLap MANUFACTURING Company. } 


You will please take notice that in pursuance to the tenth rule of 
this court, as amended during the October term of 1886, and in con- 
formity with the said amendment, the appellees file with the clerk the 
following as the statement of the parts of the record which the ap- 
pellee deems necessary for the proper consideration of the appeal 
herein : 

In addition to the portion of the record mentioned, as necessary 
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for the consideration of the appeal herein, in the notice served 
herein on behalf of the appellants on December 19th, 1887— 

The deposition of Charles Hoff, taken herein on behalf of the com- 
plainants on January 16th, 1885; the “ Defendant’s Exhibit Powers 
Box Patent,” February 27, 1888, being U.S. letters patent No. 156,596, 
granted to Anna Powers, November 3rd, 1874, for “improvements in 
paper boxes;” also the Defendant’s Exhibit Powers Patent, Feb- 
ruary 27, 1585, being U. 8S. letters patent No. 103,079, granted to 
Timothy J. Powers, dated May 17, 1878; also the order granting a re- 

hearing upon the petition; the “ Defendant’s Exhibit Clark 
266 & Wallace Patent,” being U. 8. letters patent No. 231,522, 

granted to Joseph D. Clark and William Wells, November 
11, 1879; also the “ Defendant’s Exhibit Kearnes Patent, being U. 
S. letters patent No. 199,370, dated January 22, 1878, granted to 
Isaac Kearnes; also the following testimony, taken on behalf of de- 
fendants, being— 

Depositions of Edward M. Peacock, taken herein December 27th, 
1886, and the Defendant’s Exhibits “ Cylindrical Pail,” “ Tapering 
Pail,’ “ Blank for Cylindrical Pail,” “ Body for Cylindrical Pail,” 
“Cylindrical Body Crimped,” “ Cylindrical Body with Crimps Flat- 
tened,” “ Blank for Tapering Body,” “Tapering Body,” “ Tapering 
Body Crimped,” and “ Tapering Body with Crimps Flattened.” 

Deposition of Henry L. Breevoort, taken herein December 27th, 
1886, and the Defendant’s Exhibit “ Brevoort Sketch ;” also all other 
models, sketches, and diagrams introduced and offered herein as ex- 
hibits on behalf of the complainants and defendants. 

N. Y., March 15, 1888. 

Kk. C. WEBB, 
Sol’r for Appellee. 
lr. H. BETTS, 
Of Counsel. 


267 [ Endorsed :] United States Supreme Court. Charles Hoff 
and Peter Renner, appellants, against The Iron Clad Manu- 
facturing Company, appellee. Notice under tenth rule. E. C. 
Webb, Esq., solicitor for appellee. Frederic H. Betts, of counsel. 
Receipt of a copy of the within notice ishereby admitted. Briesen 
& Steele, att’vys for appellants. N. Y., March 16, ’88. 
268 | Endorsed:] Supreme Court U. 8S. 1887, October term. 
No. 225. Charles Hoff et al., app’ts, vs. The [ron Clad Manu- 
facturing Co. Designation by appellee of parts of record to be printed 
& proof of service of notice. 
fanned Office Supreme Court U. 5S. Filed Mar. 17, 1888, 
James H. McKenney, clerk. 
Endorsed on cover: S. New York C.C. U.S. No. 225. Charles 
Hoff and Peter Renner, appellants, vs. The lrou Clad Manufacturing 
Company. Filed October 13, 1887. 
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SUPREME COURT OF THE UNITED STATES. 


CTOBER TERM, 18SS°0. 


CHARLES Horr AND PETER RENNER. 
vs. No. 225. 


THE [Ron CLAD MANUFACTURING Co. 


BRIEF FOR APPELLANT. 


This case comes here on appeal from the decision 
of the Ctireuit Court of the United States for the 
Southern District of New York, dismissing the bill of 


complaint. 


The bill of complaint alleged infringement by ap- 
plicant of Letters Patent No. 279,871, granted to ap- 
pellants, upon the application of the inventor Charles 
Hoff, on the 19th day of June, 1883. 

Proots were taken, the cause heard, and an opinion 
filed April 12, 1886, finding the defendants had in- 
fringed the first claim of the patent, A decree was 
ordered to that effect. (Ree. )). 64. ) 


The defendants tiled a petition for rehearing, on 
the ground of newly discovered evidence. This newly 
discovered evidence was certain letters patent Which 
defendants had overlooked or not found. 

The petition was granted, further evidence taken, 
the case heard and an opinion filed April 28, 1887, 
finding defendants did not infringe. <A decree was 


ordered dismissing the bill. (Ree. }). LOL.) 


HISTORY OF FACTS. 


After the grant of the patent in suit, the inventor 
Mr. Hoff, made some samples of his new hod, one of 
these was left with a dealer in Cincinnati, Ohio, F. H. 
Lawson & Co., who were customers of The Iron Clad 
Manufacturing Co. Mr. Hinman, vice president of 
the Iron Clad Manufacturing Co., during one of his 
business trips, called at the house of Lawson & Co., 
saw the Hoff hod; was impressed with the value of 
the invention. Had Lawson eall Hoff to the Lawson 
store to meet Hinman, with a view to procuring the 
new hod for his company. The interview took place; 
Hoff was induced to send his hod and a copy of his 
patent to the lron Clad Company's place of business 
in New York. Record p. 22, X-Q. 72 and p. 34-5, 
Hinman. It was received, inspected by the expert 
and professional inventor of the company Mr H. 8. 


Reynolds. 


*?>) 
+? 


Reynolds with the Hoff hod and a copy of com- 
plainant’s patent before him, produced the infringing 
hod. The defendant upon the application of Reynolds, 
obtained a patent upon this hod. Record p. 53. 

[mmediately after the application of Reynolds for 
the patent, defendants commenced the manufacture of 
the Reynolds hod. The Hoff hod was returned by the 
company to Hoff, stating that they did not think it 
a “practical thing.” <A. 25, p. 36. 

The patentees ottered the patent to defendants 
company, for the small rovalty of twenty or twenty- 
five cents per dozen hods. on. & )). 34. This offer 
being rejected, they began the manufacture themselves, 
and the following Summer were met in the market by 
defendants infringing hod, “ Exhibit Lawson Bill” 
p. 24. The bill of complaint was immediately pre- 
pared and filed August 11, 1884. 


I]. 
THE HOFF INVENTION. 


The invention as stated.in the specification, relates 
to ‘coal hods and similar sheet metal vessels.” It con- 
sists: “In forming the bucket from a blank, so shaped 
as to be bent into a cone or funnel-shaped body, then 
folding the cone end of said body in crimps to form the 
bottom.” 

“The object is to produce a stronger and better article than 


those in common use, at a less cost of labor and material—”’ 


The first or method claim invol\ es TWO steps: First. 
forming a cone shaped body from a suitable blank. 
Second, folding in the cone end of said body in crimp 
to form the body. 

The second elaim is for the bucket or hod formed by 
this process—or method. The best form of the in- 
vention is described in this claim, but it 1s contended 
that the words: “‘to form a series of annular ribs or 
rings of progressively increasifig diameter’ are words 
of description, and not of limitation, because the ob- 
ject of the invention, and the invention itself does not 
consist in forming ribs of any particular shape, but 
does consist substantially as described in the specification, 
‘in folding the cone end of the body In crlmps to form 
the bottom,’ “which in use sustains the most wear. 
The hod is therefore strengthened, where strength is 
most needed.” ‘The inventor states in his specification, 
that he does not limit himself to any particular form 
of crimp or fold to form the bottom of the hod; for it is 
evident that the form of the fold may be changed and 
still have the tapered end of the blank compressed to 
force the surplus metal to fold over and strengthen 
the bottom. 

It was evident to Hoff, (who like Reynolds, is a 
skilled mechanic,) that the form of fold might be 
changed just as Reynolds, after an inspection of the 
Hoff hod and complainants patent changed it, for after 


he had conceived the invention. The inventive thought 


tee 


of first forming a cone or funnel shaped body, then 
folding the cone end in crimps to form the reinforced 
bottom, he first did just what Reynolds did, after he 
learned the Hoff invention from the patent. Dickman’s 
Ans. 11 to 16, p. 16 and 17. 


That Hoff was the first one to produce a sheet 
metal vessel, having the surplus metal of the body 
folded in crimps to form a reinforced bottom will not be 


disputed. 


ITI. 
PRIOR STATE OF THE ART. 


[In suppport of this defence several patents, and 
an old zine cylinder have been introduced. The de- 
fences principally relied upon, and which controlled the 
last decision of the circuit court is the Hazelton Eng- 
lish Patent, No. 3,578 of 1873, being a communication 
from Timothy Powers, whose patent No. 156,591 was 
considered Ds the court at the first hearing, and the 
“Exhibit Old Zine Cylinder.” 

The invention of Powers related to pasteboard 
boxes and eartridges. It was proposed to make these 
by rolling paper up in the form of a cylinder, then fold- 
ing in the end and pasting a piece of paper over the 
bottom to hold the crimp in place. 

The “zine cylinder” was a plain cylinder of sheet 
iron, of a sizeto hold a roll of sheet zine. These cylin- 


ders were made enough longer than the roll of zine to 


receive at each enda wooden head and leave ct portion 
of each end of the evlinder projecting beyond the inser- 
ted heads. These wooden heads rested against the 
ends of the roll of zine. They were secured in place 
by nails driven through the periphery of the cylinder in- 
to the rims of the heads, after which as an aditional 
security to hold the heads in place the projecting ends 
of the cylinder were battered over upon the wooden 


heads. This operation necessarily presented the in- 


turned portions of the cy linder ends in radial crim} s or 


folds very like those in the bottom or ends of the boxes, 
or cartridges of Powers except that i? the Zine C\ linder 
the folds were only over the edge of the wooden heads, 
while they extend further towards the axis of the ¢ylin- 


der in the Powers device. 


There are two other patents set up for the first 
time on rehearing, and referred to with some eonfidefce 
by defendants expert. These are the Kearns wash 
basin, patent No. 199,370, of January 21, 1888, and the 
Clark & Wells basket, patent No. 221,522, Nov. 11 


1879. Record p. 98 and 99. 


} 


As to the Kearns patent: This 1s clearly all im- 
provement upon the old form of wash basin which had 
a downwardly pressed annular groove in the bottom, 
forming an annular rib upon the under side to protect 
the under side of the bottom and keep it from rubbing 
upon the sink, bench, or whatever it might be placed 


upon, The groove within the basin in the old form 


a 


was filled with solder as a protection from wear- 
ing. Kearns invention consisted in closing this grove 
and folding it down flat upon the under side of the bot- 
tom, then retinning or galvanizing the pan, which pro- 
cess closed the seams and prevented water from enter- 
ing to corrode the metal. This is not a bottom form- 
Ing process, for the bottom and in fact the whole pan 


was formed before the. reintoreing rib was formed. 


Tie Clark and Wells basket: The body ot this is 
formed from a rectangular blank of sheet metal, first 
rolled uly) into evlindrical form and the meeting edges 
seamed or rivited. The basket slope is given to this 
body by rolling corrugations in the cylinder, then the 
lower end is turned in to form a seam with the bot- 
tom, the seaming rocess necessarily flattening the cor- 
rugations at the lower edge. The bottom is an ordin- 
ary one, and secured to the body by the usual seaming 
process. The folds of this basket, like the fold of the 
Kerns basin, is to furnish a base for the vessel, to ele- 
vate the bottom from whatever it restsupon. Neither 
this basket or the Kearns basin suggest a bottom form- 
Ing process of any kind, nor would either suggest Hofts 
invention. 

There was an attempt made to show that the 
Kearns device could be made upon the plan of the Hoff 
invention, and diagrams produced to the court illus- 
trating how this might be done, but.these diagrams 


were made in the light of Hoff’s invention and sugges- 


ted by it. There is no such suggestion in the Kearns 
patent or in the state of the art proceeding it, or pre- 
ceeding Hofi’s invention. 

The O.°Toole patent, No. 191,061, of May 22, 1877, 
shows a coal hod with an ordinary bottom formed in 
one piece with the body. The crimps are formed in 
the body to vive it shape as in the Clark and Wells 
basket. The surplus metal in this case is thrown into 
the body where strength is not needed, there are no 
crimps in the bottom. It is stamped up from a flat 


sheet or blank. Aside from being an impossible or 


impracticable construction, it suggests no feature of 


Hoft's invention. 
The Smith patent, No. 134.003. Feb. 27. 18732. 
Reeord p). Ol. This 1s in the line of Hoffs invention. 


and does disel se the first step of lloift's process. This 


inventor, like Hoff. Reynolds and others in this line of 


business, recognized the defects in the ordinary coal 
hods, that is, as he well states it in his specification that: 
“The bottom is the first to fail and the Inost difficult to 
repair.” Theinventive thought was not, however, the 
same in both cases. Smith’s aim was to produce a hod 
which, as he states it: “When, from either wear or 
corrosion, any coal hod fails, the process of repairing is 
very simple.” Hoff's aim was to produce a hod that 
would not fail—both accomplish the result aimed at. 
Hoff’s invention has verified the old saying; ‘One 


ounce of prevention is worth one pound of cure.” This 


ded 


Smith patent also suggests a plug or rivet in the center 
of the bottom. and his elaim is to: Lhe hod constructed 
un a single piece Or with ( plu } or rio / mn the cente re 


> ; | . , 4 > “— ey y= . : , 
Revnolds was as familiar with this hod as he was 


with the old zine evlinder lle knew the inventor 
Smith. The hod was shown to him DY Smith before 


he saw the Hoff hod and [loff patent. Reynolds, Ans. 


Briefly stated the state of the art as shown bv the 


record disclose the follow Ing’ facts 


first: That 11 it was old to erlmp in and fold the 


t 


ends of cylindrical paper cartridges, and small paper 
boxes and paste down these folds. Indeed it Was COnl)- 
mon knowledge that the ends or bottom of what is com- 
monly known is satchel! bottom paper bags had been 
so folded and pasted, and it has been known to all, 
time out of mind, that it was the common eustom of all 
dealers to roll uy) their eoods in paper and then fold 
the ends of the paper in radial crimps to form the end 
closures of the packages, 

Second: That it was old to turn the edge of metal 
cylindrical vessels or packages to hold seperate bot- 
toms or heads of the vessel or packages, 

Third: That it was old to form bodies of cene and 
funnel shaped metal vessels by rolling. 


Fourth: That metal could be crimped and folded 


in various forms for various purposes. 


Siendiptliie ke a ee a re a ii is ies iN id 


10) 


This being the state of the art, defendant's theory 
is, and their theory appears to have been adopted by 
the circuit judge upon rehearing of this case, that these 
old devices would suggest to any skilled mechanic the 
method of constructing the Hoff hod, and the Reynolds 
hod, as claimed in the complainant's patent, without 


the exercise of invention. 


In view of the facts in this case and the law ap- 
plicable to such facts as laid down in an almost un- 
broken line of decisions, the theory adopted by His 
Honor, the circuit judge, is wrong. 

“ Where it is shown that several inventors have given their 
attention to the same subject matter and that the device has gone 
into general use it is evident that it involved more than mere me- 
chanical skill.” 

Western Electric Co. vs. Chicago Klectrie Co. 14 
Feld. Rep. 691. 

Smith vs. Goodyear. 97—U.8. 486. 

Hoe vs. Cottrel. 17 Block 546, 

U.S. Stamping Co. vs. King. 17 Black. 55. 

Hicks vs. Otto. 19 Fed. Rep. 749. 

Palmer vs. Johnson. 34 Fed. Rep. 336. 


In the last case -His Honor, Judge Wallace, in 
speaking of complainant’s invention said: 

“It commended itself to the public as a better device than 
those which preceded it. These circumstances afford a safer 
criterion of invention than any subsequent opinion of any expert 


or intuition of a judge.” 


Pie Wage HE he wih Ed bela wi. So beige “a oy aang 
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That is true in this case. And here it is also true 
that defendant’s officers, their skilled mechanie and in- 


ventor, tried to produce the infringing device and failed 


until the complainant’s patent and one of complainant's 
hods were placed before him to Cop \ from. 

The best argument, that the passing from the 
paper boxes and paper cartridges of Powers, and the 
old zine evlinder to the complainant's and defendant's 
form of hod involved more than mechanieal skill, is the 
fact that the skilled mechanics, and the professional in- 
ventor of defendant's company tried and failed to aec- 
complish this very useful result in 1879, and abandoned 
all their efforts. Tried again in 1883 after they had 
seen the Hoff hod and knew it would foree their old 
make of hods out of the market, failed again, and 
finally adopted the Hoff plan as suggested in his patent 
and succeeded in producing the inferior form of Hoff's 
invention represented by the ‘ Reynold's Hod” which 
was the yery form Hoff first produced after he had 
fully conceived the invention and while experiment- 
ing to embody his invention in the best form. 

Dieckman’s testimony, Ans. 6, p. 15. Ans. 11 to 
15, p. 16 and 17. 

irom the last part of this witness, Ans. 16, it 1s 
clear that defendants used Hoff’s bucket to lay out the 
plan of the “Reynolds Hod.’’ He says when the hod 
was brought back from the express offiee that he picked 
it up and looked at it and noticed pencil marks on the 


iz 


bottom. “Then I said look here, Charley, they have 
been making plans on your bucket to lay the erimps in 
another way. They want to lay them, I suppose, or 
calculate to lay them the same as you had them some 
time ago.” He sald ad sup) ose they did: if looks just 
like it.’ 

This invention like almost all of this day, con- 
sists in the embodiment and adaptation of mechanical 
appliances that are old, but in the language of Mr. 
Justice Blachford in Crandal vs. Watters, O. G, 21, p. 
345, “ When the thing appeared it is new and useful, 
no one saw it by fore, ho one produced it before, it 
supplies a need, it is at once adopted and all in the trade 
desire to make and use it: vet it Is said to have heen 
perfectfy obvious and not to have been patentable.” 

In the above ease, the invention was in forming 
sheet metal clinching points upon a buckle loop to be 
bent over to secure the loop to leather, the preceding 
state of the art showed the same article with points 
adapted to be rivited or “up set”, the patent was held 
valid and the defendant held to infringe. 

There was no testimony in that case that any one 
had ever attempted to-bend over clinching points for 
the same specific purpose, although there were analagous 
uses as In the case of pocket-book clasps. In the case 
at bar there have been shown repeated’ attempts to 
produce complainants invention all of which resulted 
in failure until Hoff gave the invention to the world by 


~~ 


nd 


his patent, The language of Judge Dlodget in a recent 
case tried before himself and Judge Gresham, Brush 
Klectric Co. vs. It. Wayne KMleectric Co. 44, Fed. R. 284, 
applies (the language referred to Is at top of page 2506. ) 

“It seems to be the history of great inventions that the minds 


. 


of many persons without anv concert of action. are at about the 


same time attracted to the subject, and each sets himself to work 
to produce the resuit and meet the public want One of the ex- 
perimenters succeeds, while all t! rest fail After the one has 
succeded, if is CUS tO oO back to the limbo oft these old failures 
and, in Lie heht ot the successtul mucnoiryne by perhaps slight 
changes, make these old abortive machines do the work of the 


successtul inventor. But it is the successful experimenter who 
has shown the way, and he, and | lone, who is entitled to be 
called the inventor, and be protected by a patent.” 

In that case the results of the unsuccessful experl- 
menters were before the inventor, “and he may have 
taken hints and suggestions from the abortive attempts 
of others — 

In this Case the abortive attempts is shown by the 
exhibits set up in defence, would convey no suggestion 
of the invention. The unsuccessful experimenters 
Reynolds, Sinith and the skilled mechanies and officers 
of defendants, with the knowledge of what was needed 
and the Smith hod and old zine cylinder before them 
failed. They failed even by the light of complainants 
patent to make these old abortive attempts now relied 
upon to anticipate or limit the claim of complainant's 
patent, do the work of the successful inventor Hoff. 


See Reynold 1883 Hod. 


al 
IV. 
EVIDENCE OF INVENTION. 

All of the witnesses called by defendants except 
the professional expert Mr. Brevoort are practical 
skilled machanies. 

Reynolds who produced the infringing structure, 
was superintendent of construction, and was employed 
by the defendants as an inventor. X-A. 58-60, p. 32. 


Frank Young, superintendent of defendants com- 
pany. Hinman, its vice-president. Peacock, foreman 
of defendants tin shop. McKenzie, defendants sheet 
iron worker. 

These men were all familiar with the “Old Zink 
Cylinder” and with all manner of forming sheet metal 
and were all familiar with Reynolds attempts and 
failures to produce a hod like the infringing device until 
he learned it from complainants patent. 

Reynold’s models 1 to 5 inclusive show how far he 
got in 1879, after he had from an examination of the 
“Qld Zine Cylinder” conceived the idea of making a 
“coal hod in one or two pieces * * * by crimping or 
folding the surplus stock to form the bottom.” A. 8, p. 26. 

That he had such idea in 1879, see Young’s testi- 
mony Ans. 7, p. 37. 

Q. 7. “ What did you understand when Reynolds showed you 


these models, the invention to be that he was seeking to illustrate 


by them ?” 


ad 


-? 


15 


A. “That a coal-hod could be made in one piece by turning 


the lower edge in by lapping or crimping to form the bottom.” 


Peacock’'s testimony, )). 4), 

) b. = During the time, have you known of M I’. Reynolds 
making any inventions or improvements in machines, and articles 
of the class made by the company? And if so, please state what 
Inventions or improvements he has made to your knowledge.” 

|. “ When he first came to the iron clad, it was introducing 
‘ 


, . ; ; 
anew coal hod | ‘ >): since then he nis had several patents on 


the same; also a Watering-pot, and machines for hemming heel 
counters. Ile has also made improvements in metallic shingles, 


with minor improvements and methods of manufacturing coods. 
In fact he has been constantly employed in that line.” 


Q.7. “What improvements has he made in coal-hods?” 
A. “Several, the principal of which I consider the forming 
of the bottom and body of one piece by lapping or folding the 
sides over at right angles, or nearly to form the bottom. ' 
YQ 8. “When did you first know of his making that inven 
tion ?’ 
A. “ About December Sth to llth, 1879 
(). 14. “ Please hear the examiner read question and answer 
seven and state what you mean when you say “the forming of the 
bottom and body in one piece, 
A. “I mean,as stated in previous answer, the folding or turn- 
Ing in & portion of the body by lapping or crimping to form folds 
by which to take up the surplus stock, thereby forming the bottom.” 
McKenzie, page 45. 
Y. 13. “Did you understand, when Mr. Reynolds showed you 
the model, what the invention was, he was trying to show by the 
model?” 
A. “Yes, sir; I did.”’ 


>??? 


Q. 14. “What did you understand it to be’ 


es 


‘ 


ice he th ¥ 
body fol 


ne poady ana bottom in one piece, 
he bottom.” 
Revnolds continued to think about 
~ ] 
coal-hod Lh a sine { 


t 


inventing a 
De te 


e, with the end folded in crimps 
» form the bottom. 


‘As iy 
C s Testimony Puce +4 
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- oe, ‘After Mr Revie lis showed you the models in Decem 
e . 
| . | . 2 > . is i ’ _ “ale . " 
De “79 of his coal-hod invention. what did he do next in relation 
to that invention ¢ 
' } ‘ — . ao oe _ + | > » « 
i ae worked fii IL IOP i Willie WUitii pit?’ SCETII i to think lt 
. . © } , : ° | 
pra ticabie ind then tett it lor something eis 
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ti, 2a “When ? 
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+ 
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fter occasionally mentioning it. he commenced to make 
‘ “y 4 : . ] 

the tools for its manufacture in the lat 

‘y,* ' , 

ob, Pid you ever 


ter part of 15535 
A-@ 
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a. lata anal 

SCe 2 COMPLECLC COU! 
shown by the Reynolds Models l to 5 inclusive 


} . ‘ 
Page 43, 
} "4 =_ 
nod made ot the torm 


first commenced to work on the hod, in the 
latter part of I> | 
A-Y. Ste “Were there more than one of these hods made, 
and were they ready for sale?” 


A. 


<> 
“ There were quite a number made, but none finished or 
put upon the market 


A-@. oo). Is defendant's exhibit 


reynolds, December, 1883 
hod, one of these completed hods that was not finished for the 
‘market.’ ?” 


<> 


7 
A. “It is somewhat similar. but not as “near completion as 


some, there are some that were all finished, ready to put the hoops 


On=— | believe one or two had hooy 


3 On 
A-QY. 40. “De you know why these were not finished and 
put upon the market? 
A “T do not 

lere we hay Cc the final failure of this skilled 
mechanic ana inventor LO embody his conception ot 
1879, derived from the Old Zine Cylinder and the 
Smith Patent, in a practicable merchantable hod. [t 
is evident to any one examining this ** December, 1883 
Hod,” that the officers of defendants company know 
why it was nol pub upon th narket. It 1s quite 
evident, that it never suggested the structure com- 
plained of as an infringement. 

It is also quite evident, that if the Old Zine Cyl- 
inder, or the Power's Boxes and Cartridges, would sug- 
crest to a skilled mechanic the invention here in issue, 
Reynolds would have produced in 1879—* A coal-hod 
made hn one piece \\ ith I he end crimped or folded in, 
to form the bottom.” 

What better evidence of invention Is it possible 
to produce ? 

In this case as in Hoe vs. Cottrell it may be truly 
said: “ Although it may seem difficult, from the stand- 
point of after time, that a particular thing should have 
required the exercise of invention, still the fact that 


when introduced its utility was universally recognized, 


ame 1 om 


rendered it evident, that in order to make such inven- 
tion, changes were necessary, which the skill of the 
mechanic would not suggest, and that the work was 
practically more difficult than to the theorist it might 
seem.”’ 
_# 
UTILITY AS EVIDENCE OF INVENTION. 

The utility of this invention has been universally 
recognized. 

The defendants commenced the manufacture of the 
infringing hod in the Summer of 1884. The testimony 
of defendants for first hearing was taken February, 
1885. 


Reynolds’ testimony page 33. 


= 


A-Y. 10. “Are all, or nearly all, the hods made by the 


Mica 24 


company at present made upon your plan ? | mean like the hod 


z 


shown in your patent, and represented by the Reynolds Hods here 


Salat lates 
bie cee. TO 


in evidence ? 


~ tS d. 


A. “The greatest portion of them are made like the Rey- 


nolds Hod.” 


Fanaa So = 
i ee 


J. J. Hiaman, page 35, A. 19. 


“ About one-half of the hods we have manufactured and sold, 
have been of the Reynolds Hod, up to the present time.” 

Peacock, -A. 46, page 43. 

“ Would judge that about one-half of all hods made in the 
past eight months were like ‘ Defendants Exhibit’ Reynolds Hod.” 


Peacock on rehearing June 12, 1886, page 90. 
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“Could not say how many Reynolds Hods they were making. 
A-@Y. 17. It might be more than ten to one of the old kind, and 
it might be less.” 

Hinman, vice-president of the company imme- 
diately recognized the value of the invention. So soon 
as he saw the Hoff Hod, he hunted up the inventor and 
induced him to send a sample of his hod and copy of 


his patent on to his company. 


Lawson's testimony. (). Ll. page be 


* 


Hinman’s A. 6, page 34. 


I, LL. Lawson ‘eonsidered the Hoff Hod the best 
in the market.” A. 11, page 12. His house sold over 


500 dozen the tirst season they came out. A. 7, page 12. 


VI. 
INFRINGEMENT. 


The witness Peacock, in his A. 26, page 41, de- 
scribes the operation of making defendant’s hod and 
introduced the Exhibits, * First Step,” “Second Step” 
and “Third Step.” 

Q. 26. “Please describe the operation of making it,’ Rey- 
nolds Hod. 

A. “ Reynolds’ blank is cut from a sheet of iron, and then 
formed into the shape of Exhibit First Step—(This is a cone 
shaped body.) It is then put upon a form or die, the shape of 
Exhibit Second Step and struck with a metal force, having cor- 


rugations the reverse of Second Step, which forms it into that 


71) 


shape. It is then 


ane 


put on a form shape of Exhibit Third Step and 


struck with a metal force, which closes the corrugations and forms 


part of the bottom.’ 


This is the method deseribed in the complainant's 


patent. 
There is no ditterence between the experts as to 


what the first claim of the patent means: Vir. breevoort. 


‘ ‘ oa i a | ae Se Denes ) 
defendant Sexpert ln concilaing his A. Hh, page 45 
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a por rotner ft im 1 it Which 18 to ] im =the pottom Lie rest ol 


ite _ nova patent Ol any kind ola 
' . ; :; — “ee 
bottom made OV COMPPrCSsS ne metal upon itself, Tor this 18 not, 
. ; ; 
iis Understand it, GCinaime on the other hand, the patent is 
~\y « -_- i - ~_y i. ‘ _. | 
fo a VCSS mMVIne a ) Ti) mrety i SUL intiniiV as therein de 


scribed, that is to king the first claim, which is fora process, 
| find that th. said aim first set forth, that a cone shaped body 
is to be formed. and then t! at this cone shaped body is to be folded 
Into crimps, so that the bottom can be formed. I suppose, also, 
that the claim volves the third step of forcing the bottom flat.” 
Mr. See says: p. 74. “If 1 were called upon briefly to define 
the Hoff system, | should say that it consists in first giving to the 
bottom a plain cone form by the act of bending and then crimp 


the cone shaped 


’ 


ottom into flat form.”’ 
There are therefore three steps in this process: 
First: Forming a cone shaped body, the object of 
doing this is, as the expert Mr. See clearly points out, 
to bring the metal focally disposed to receive the crimp- 
ing die. ‘The formation of the cone shaped body, is one 
step in the direction of forming the bottom. 


=> 


<-> 


=> 


~» 


The second step is forming preliminary crimps, 
SO as To still further CONC the bottom « nal ot the vessel. 
and define the lines upon which the metal must fold. 
This step is practiced in the production of both the 
Hoff and the Reynolds’ hod. 


? 


The third step in the process, is forcing the bot- 


rat bd . ’ } * . 
tom flat. This step is aiso periormed in the } roduction 
J ) | ra’ : . . a 3 1; 7 * 
of Both hods. There is not one particle of difference, 
‘eras the stens and ; — «A rned. their 
so Tar as tire Steps eee pror he ae a COncernea, LHeELI 


, : a ) 
practice 1s precisely the same Ih bo 


- —_— ’ — ; : ’ ] 
Now if the blank had been previousty cut to the 


ae ae — 1] Di siisatae } i 
best shape ior a rTradialiv @Crinil ' ottom as suggested 
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in Ans. DD ot Ferdinand Dis CHITA res ord Paoe 21. this 


1 | ’ ' j a ‘ ; : 
step would complete the bucket ist as completely os 
2 ’ . 


the Hoff bucket is by the steps described in his patent, 
and this would undoubtedly be a coal hod formed of a 
il single piece, hay ] ’ the eone end folded in crimps LO 


form the bottom, but defendant's expert, and perhaps 


| 


with the advice of his counsel, evidentiv saw that this 
would be too near the strict terms of complainants’ 
patent. It was therefore, necessary, in order to get 
around the patent, that the bottom should not appear 
Lo he in One ple CS. and bo avoid such il palpable evasion 
the blank is first mutilated by cutting away more 


than was necessary of the cone end. This mutilation 


‘renders it necessary in the CONS!) ruction of the Keynolds 


hod, that four more steps be taken; first cutting out 


the little oval shaped piece from a part of the metal 


>.) 


that was cut away from the cone, second stamping it 
up with the crimp around its edge and a downwardly 
projecting edge forming in fact a dish shaped rivet, 
third placing the mutilated hod on the former and 
triming out the hole left in it by mutilating the blank, 
and fourth placing the little patch in the center and 
folding or crimping over its edges to hold it in place. 
[It is evident, therefore, that it requires more labor to 
make the infringing hod than it does to make the best 
form of the invention shown in the Hoff patent and the 
Hoff hod, and it is also evident that the Hoff hod is a 


much better and stronger article. 


[t often hapens when an invention is_ perfected 
and given to the worldin a patent that skilled artisans 
may from an examination of it see how they can im- 
prove upon the device and obtaina patent upon the im- 
provements. Indeed it is seldom that the inventor in 
his patent shows the best form of embodying his inven- 
tion, and it is not necessary so long as he shows the 
best form known to him, the inventor, this he is re- 
quired by law to do, he is not required by the law to 
show all the inferior modifications of his invention, 
It would be a singular construction of the law that 
would permit any one with the inventors patent and a 
sample of the inventors device before him, to work out 
an inferior modification suggested by the patent itself, 


and thus pirate a valuable invention. 


*}* 
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The second claim of the patent is: As a new arti- 
cle of manufacture, a coal hod formed of a single plece 
and having its bottom crimped or folded to form a 
series of annular ribs or rings of progressively increas- 
ing diameter, substantially as shown and described. 

This claim is not artistically drawn but taken in 
connection with the specification, its meaning is clear, 
and would not be misunderstood by any skilled me- 


chanic who wanted to understand it. 


It would be a harsh construction that would limit 
it to the best form of Hoff’s invention and exelude the 
inferior form which the patent would teach any skilled 
mechanic to make as it did Reynolds. 

A liberal construction of this claim would elearly 
include defendants structure here, as this court held 
defendants’ device of a two piece blower case to be an 
infringement of a claim for a blower case made in one 
piece. Hyndman vs. Roots, 97. U.5., 244. The in- 
fringer in that case claimed there was no infringement 
because the claim was to the case in one piece, while 
his was in two pieces, and that his method of construc- 
tion was the better one. 

The supreme court speaking by Justice Swayne, 
answered that claim, and the language is entirely ap- 
plicable to the case at bar: 

“Why is this, and what are his objects and purposes? 


We can imagine none but to gather where others have sown, and 


to escape by similation and subterfuge the consequence which the 


4 
a 5 
‘ , ; ° ° ° ! 
> sie sur? ' ‘ . . ‘ ‘a. j . ‘ , 
a tT Cons 48 ] ) mr ta uniawiul appropri lation ob such 
i 
rye e " 41 + i .. +1, euy ~ - ‘’ 
1] erty iHere is SCL PCe . LINKOUYIIL CAPVTOCSSC! ili LilO WOTK OI 
i i j 
, 1 ‘ ‘ - & ] , } tor on t 3 liar ¢ yes } 
; ti | 1) ;¢*°C?S i A o it) alert es" reiki i cea cept iti SUOSLATLULALIE YS iattis 
+ i ‘ 
T¢ i : Or CLOse \ {>i ‘ i j igi ( su LT) 
‘ 
i) 1) 4 OT i y il pal | ii) ‘ i ‘ ) ii \ 


Lo the Silihi effect Is Brown \I vnufacturing Co. Vs. 
Deere & Co. 28. O. G., 1187. 

In that ease defendants did not infringe the lit- 
teral terms of ¢ ny aAinants claim. but he infringed the 
the ¢ LEY construed the elaim liberally 


+ ] j — : is — ‘ ‘ ‘ ~~ P . . > 
to protect the real invention just as this court and the 


130. U. 8S... 456. 


fhe o weculiarity of the vessel shown tn the drawings 

. ' ‘4 T : . , : . 41 : ,% . 
COTLLSLS ‘ iif i i WOLLOTN, nis iS made in tne loiliow 
‘ : lat ta | >) 

in i\ i ai Wal is to form the bottom is brought In- 


Lbis cone tnen has circumferential grooves 


ine forced inward to torm the 


nd that it is material exactlv what shape 


». 1 understand that they may be truly cir- 


| . : Z 
‘ht be one long groove in spiral 


cumtere ai tney mig 


form, 

If they might be one long groove in a spiral form, 
why might they not be four short grooves in a spiral 
form? And if so, how much twist must these grooves 
have? In other words, how much should they deviate 
from a radial line to be the Hoff grooves and yet not 


be the Reynolds groove? Is an inventor—who has pro- 


duced a valuable article, one whose value is immedi- 
ately recognized by the public, has vorne into ceneral 
use and created a revolution in the branch of art to 
which his Invention relates—to be robbed of the fruits 
ot lis eenius by hair-splitting discriminations? 
Hoff has shown the best form of erimp or fold for his 
bottom: he is the first one who ever made a _ sheet 
metal vessel having the ends folded in erlmps to form 
the bottom, and has a right to treat all as infringers 
who merely substitute an old form of crimp, one well 
known at the date of his iInvention— for the preferred 
torm lie has shown and deseribed —@eVe»n though the 
change Were an improvement, which the tron clad hod 


Is nos. 


“A patent should be construed in a liberal spirit to sustain 
thie Lib. claim of the LuVenton. ™ l, erality rather than 
strictness should prevail where the fate of a patent is involved, 
and the question to be decided is whether the inventor shall hold 

1 nll eh! ———- Pubher Co. v . ) 
or iose the irults Of bis geniusand lavors vubber Co. vs. Good 


Vear Wall. 7S 


Whether one device is an infringement of another 
does not depend Upon whether the mechanieal construc- 
tions are different, but whether the new idea is ecom- 
pletely embodied in the structure as formed. A mere 
mechanical subititute for a thing must be regarded as 


the thing itself. 


Ser ee ee eee eed 


VII. 
TRIAL IN THE CIRCUIT COURT. 

When the suit was first filed and the proofs taken, 
the defense principally relied upon, was that Reynolds 
and not Hoff, was the inventor of the device In con- 
troversy. 

Clause 9 of defendants’ answer alleges that : 

, Long before the invention or discovery thereof. by the said 
Charlies Hoff, the same was known to and had been invented and 
discovered by Henry 8. Reynolds.” 

And in clause ten the answer alleges that : 

“The same thing in all essential and material features and 
particulars, and the same principle and combination had been 
previous to the alleged invention of Charles Hoff, known to and 
used by the following named persons, to-wit: Henry S. Reynolds, 
Frank EK. Young, Edward M. Peacock, David McKenzie, Henry 
L.. Brevoort, and Henry W. Shepard, and others, all of which use 
and knowledge was prior to the pretended invention of said Hoff.” 

In clause 11th, the manufacture of the alleged in- 
fringing hod is justified, because defendants are working 
under letters patent 304,033. cranted upon the alleged 
invention of Henry 8. Reynolds, for the same thing, 
shown, described and claimed in the Hoff patent. 

The witnesses who swear to the alleged prior in- 
vention of Reynods are: Reynolds himself; Frank 
K. Young, superintendent of defendants’ company, 
Edward M. Peacock, foreman of their tin-shop, and 
David McKenzie, one of their own workmen. These 


witnesses were familiar, as every one who works in 


'y dered 


sheet metal is. with the old zinc-cy linder ; yet they all 
recognize the great value of the Reynolds invention, 
which is alleged to anticipate Hoff s. 


During the whole argument ot the ease al the 
original hearing, and throughout defendants’ brief, this 
Se med Lo be the defense mainly relied Upon. This 
defense failings as it unquestionably should -for it is 
pertectly clear that the alleg “cl experiments and at- 
tempts of Reynolds were pigeon-holed actually, and 
never would have seen the light of day had it not been 
for the invention ot Hoff. While h was called Lo his atten- 
tion—it then occured to det ndants to change their 
tactics. 

The invention is entirely too valuable to lose. 
Failing to obtain the monopoly of it for itself, the next 
best thing, of course, was to prevent defendant from 
being shut out of the market, as no Court would be- 
lieve that Reynolds had made the invention. As it was 
evident that the invention would supersede every other 
coal-bod in the market, and that i ecoal-hod could not 
he produced, without practicing the tirst claim of the 
Hoff invention, the only remedy left to the defendants 
Was the one they took: To endeavor to have the Case 
reopened on alleged newly discovered evidence, and 
with the light they had obtained from the former de- 
cision, to endeavor to so limit complainants’ invention, 
as to leave the Reynolds hod outside of it. In order 


to do this it was necessary to show that what Reynolds 


"2 ne 


did was merely a mechanical deviation from the Powers- 
Hazeltine patent, or the old zine-cylinder, instead of as 
the testimony shows it to be a mere mechanical dey la- 
tion from the Hoff patent. 

[t is candidly submitted that there is not a single 
feature shown In the alleged newly discovered evidence 
that has the slightest bearing upon the case, additional 
to what had been presented aut the first hearing. 

The only reliance for reopening the case was based 
upon the Hazeltine-English patent, which was granted 
upon a communication from Timothy J. Powers, whose 
two patents were sel up in defendant s answer and 
relied upon at the hearing as limiting Hoff's invention. 

Defendat Ls however. succeeded—it not in convine- 
ing the Court that the newly discovered evidence was 
material,—at least in having an opportunity to try their 
case upon a new issue. Defendants’ position at the re- 
hearing was that the Reynolds hod involves no inven- 
tion whatever over the references set up. That the 
Powers patent, the Hazelton-English patent, and the 
old zine-cylinder would suggest to any ordinary me- 


chanic just how to make the infringing hod. 
vas, 


HOFF’S CLAIMS NOT LIMITED BY THE 
REFERENCES. 


The process of the patent can not be practiced 


upon cylindrical vessels. Not one of the alleged antici- 
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pating or limiting devices show or describe the first 
step in the Hoff process as practiced in the production 
ot the Reynnids hod or the Hoff hod. 

None of these devices presents the metal focally 
disposed to the crimping die, and, unless it is so dis- 
posed, the bottom of the vessel cannot be made as 
shown in either the Hoff or the Reynolds’ hod. By 
this, it is not meant, that it is impossible to told metal 
In any shape; it can be done. A skilled mechanic can 
shape metal in all manner of curious forms; there is 
no doubt, that by certain processes, cylindrical vessels 
can ve formed with crimped bottoms; but, they cannot 
be formed with a crimped bottom, unless the prelimin- 
arv step of cone rolling is applhed and this had never 
been suggested prior to Hoff's invention. 

This is sworn to by Mr. See, and is practically 
admitted by the defendants. Defendants have produced 
eyvlindrical vessels, LO exhibit Le the eourt at the 
hearing; having erimped bottoms, but how were these 
bottoms produced ” Not one word on this subject have 
we from the learned expert Mr. Brevoort, nor from the 
skilled mechanic Mr. Peacock, who made these vessels. 
Was the patented process used ? Neither witness Says 
it was. It is a significant circumstance also, that, if 
the folding in ot bottoms ot cylindrical vessels would 
suggest the invention here in issue, that if it was 
such an easy thing to do, the defendants have not been 


able to show a single one of these vessels, produced 
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prior to the date of complainants’ patent, nor have they 
ever attempted to practice the bottom crimping process 
upon any of their own cylindrical vessels, though they 
manufacture more cylindrical vessels than they do coal- 
hods 

Complainant’s expert, Mr. See, is a practical as 
wellas theoretical mechanic, a well known writer upon 
mechanical subjects, and his books Upon these subjects 
have been adopted as text books in technical educa- 
tional institutions. Ans, 2., p. 71. 

His testimony that the Hloff process is not sug- 
gested in any of the exhibits prior in date to Hoff’s in- 
vention, and that [Lofts process could not be applied to 
cylindrical vessels is clear and uneqvivocal. Ree. p. 
Sl él. 8eq. 


A-@. 40. Now take these two—the old cylindrical body and 
the old conie “al bod and state whether or not in Your opinion it 
would require invention to form or partially form the bottom of 
the conical vessel by crimping or folding-in the material at its 


smallest end and the flattening the folded-in portions, provided 


precisely the same method of forming the bottom by crimping 
and flattening had previously been practiced in the cylin- 


drical vessel ? 
| Objected to as incompetent, because misleading and the facts 
stated in the question did not exist at the date of Hoff’s invention. } 
A. In my opinion, under the circumstances mentioned in your 
question, as I understand it, there would be invention in the 
method of forming the body of a vessel by first forming a cone- 
shaped body from a suitable blank, then folding in the cone-end of 


said body. 


*) 
>] 


Y-O. 41. What difference would there be in the method or 
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what becomes of the metal. and 1 . CISeC1Y iS | have Stited 1D 


m\ prev! Us Answer. 
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have examined, be practically employed in crimping-in the end 


of a cylindrical vessel whose sides are parallel? 


A. If in the smashing process it be desired to lay the folds of 
the metal symmetrically, and for that purpose the smashing dies 
be provided with radial ribs, these radial ribs would produce the 
radial flutes of the defendants’ hod if brought directly downward 
squarely upon focally arranged metal. If such flat-faced radial 
ribs were brought directly downward upon cylindrically arranged 
metal the effect would be to more hopelessly mutilate such pro- 
jecting metal, and entirely destroy the utility as bottom-forming 
material. In working on cylindrical metal, coning dies must be 
used to start the metal inward. In the Hoff process, the inward 
start of the metal is given before the crimping or smashing is be- 
gun. 


A-Y. 44. In answering cross-question 41, did you assume that 
the dies to be used in each case would be identically the same 


in shape? 


A. In answering the question referred to, I assumed similar 
dies acting upon dissimilar vessel bodies. 
A-@Y. 45. Would not an ordinary mechanic know that there 


would have to be a difference in the angle of the radial ribs on the 
dies used for a eyinal body, iis compared with those used for 
it tapering body 

A. I think that the skilled mechanic, after reading the Hoff 
patent, would readily see that the new process could be carried 
out by dies totally inapplicable in connection with cylindrical 
vessels 

(Juestion repeated 

| Objected to as fully answered, and the further reason that the 
state of the art does not disclose, prior to the Hoff invention, the 


process disclosed in his patent. | 


By Mr. Webb What the tate. OF Line art discloses Will be 


; : , : : : 

diss ussed ie Lhe proper Lime wir (FLIESLIONS rere rreqd ¢) ado not 
. ’ , : , c =. | . 

mention the Hoff Process, Dut assume certain things which are 

} + ye | ‘ } . | + | : 4" 7 : " »| ’ lay P« | 

cieariy stated, and the WIULNeESS IS Intell enough to understand 
su , , . 4; : : 

Lhnem he last answer is evasiv: and e question is thereiore 
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A it you refer to a tim pri r to t ie HH fi invention, | answer 
that the skilled mechanic would not ow about this matter In 
my opinion, the skilled mechanic at that« arly time would actually 
have coned the dies more tor the conical vessel than for the cylin- 
drical vessel In other words, if he was led to the shape of his 
dies by the shape of his vessel, he would bi proceeding In a course 


directly opposite to the course DOW ecn to he the correct one. 
A-Q. ve Answer the question SuUpPPOsInDg it to refer to il date 
subsequent to the Hoff patent. 
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[Objected to as immaterial and irrelevant, because the in- 
fringing device 1s not constructed as imp! ed in the question. | 

A. The skilled mechanic, aiter belng enlightened by the Hoff 
patent, would find that a new process was before him, capable of 


being executed Ina manner and by il ypllances not available in 


—? 


connection with cylindrical vessels. While he might execute the 
new process by the old appliances he would see that similar ip- 
pliances and better processes had been available. 

| Answer objected to as evasive and irresponsive. | 

Ps (). bs, Can the bottom of a C\ iin irical vessel be formed 
by crimping or folding in the material of the parallel sides at one 
end in radial folds, and these folds be compressed to form a flat 
bottom, and the central aperture clos by a piece of metal as 
shown in defendants -hod? 

A. There would be difficulty in disposing of the excessive 


surplus metal. but | feel satisfied that il tTtom could be formed 


in the manner suggested. 
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A-Y. 49. What is the new result achieved by crimping or 
folding in radially the lower parts of a circular structure whose 
sides converge, as compared with crimping or folding in radially 
the lower parts of a structure whose sides are parallel? And I ask 
you to bear in mind that this question relates to the result achieved 


in each case by the crimping operation. 


A. In the cylindrical vessel all portions of the metal turned 
in by the crimping measure the same, and the inner portions 
of the completed bottom require that we shall dispose of the 


same amount of metal as found at the outer portions. In the 


conical form ot the vessel the amount of metal to be disposed ot 


in the bottom of the vessel by the crimping act lessens toward the 
center of the bottom. In cylindrical vessels the projecting metal 
to be crimped presents itself directly edgewise to crimping dies 


moving toward the bottom. In conical vessels the metal presents 


itself to the dies angularly In cylindrical vessels the metal to 
be crimped must first of all be started inward. In conical vessels 
the metal to be | wl presents itself already inwardly. In 


cylindrical vessels the crimping operation must focalize the metal 


as well as flatten it in conical vessels the flattening dies find 
the metal airead osed for ally, in cylindrical vessels, the 
vessel while being Ap i must be perfectly clamped to the 
lower die to preven Lhe upsetting of the other end of the 


cylinder which Would therwise be subjected LO the compressive 
strain due to the crimping In conical vessels, the lower die 
acting upward within the cone imposes only tensional strains 
on the metal. No damaging compression acts upon the lower 


edge of the metal. 

The equity of this case is clearly with appellants. 
Defendants cause from the time its vice president saw 
the Hoff hod and induced the inventor to send it and 
a copy of his patent to defendants company has _ been 


_——— — 


untair. dishonest. Every doubt should be resolved 


against it. 


The evidence in this case leaves little doubt that 
Hoff produced a very valuable invention and that the 
defendant deliberately pirated it. Mr. Robinson in 
his excellent work on “ Patents,” See. 109, Vol. 1, lays 
down the correct rule in cases Of} this kind: wy Where 
reasonable doubt exists the same liberal spirit which 
characterizes both the enactment and application of the 


law awards the benetit of the doubt LO the inventor.” 


This is the rule laid down D\ the U. S. COUTLS: 


/ i@ OU) fi pl f j est {por him ho 

if. (lil j an ry PreUmSs nably dou j ./ i hy resolie / ij Jainst 
him. It tollows from this declaratio ft the Supreme Court, 
and it has been expressly decided by s al Circuit Courts, that 
Mov ity Cult O ly hy neqatited ) / ; j HIS the facts beyond 
re rsonal lg di if mt. | nder this ruie ad pat j ijs thre SiLyiie presdinp 
lion oF nove ty that ahh UNCONRVICLeEa prisoner does of innocence, 


LU nliike most civil tities it Is not liable to be overthrown bv a mere 


preponae rance Of evidence 


Wood vs. Mill Co. 4 Fish 550. 

In order LO anticipate en) invention the alleged 
prior device must be shown and proved LO accomplish 
what is claimed Dv the patent, 

Railroad Co. Vs. Sa les, 7 U. ». Ho-k. 

The alleged prior device must be substantially the 
same in principal of construction, the same in mode 


of operation, the Sane in result produced. lf the 
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patentee was the first to combine them for a particu- 


lar purpose he is entitled to be protected in that im- 
provement, 

Stillwell & Bieree vs. Cin. Gas Co., 1B and 
A. 610. 

Stimson vs. Woodman, 10 Wal. 117. 

Loom Co. vs. Higgins, 103 U. 8S. 580. 

Valve Co. vs. Crosbie, 113 U.S. 157. 

Butler vs. Bainbridge 29 Fed. Rep. 142. 

Osborn vs. Glazier et al, 40 O. G. 1137. 

Hicks vs Otto, 18 Fed. Rep. 749. 

Pearl vs. Ocean Mills, 11 O. G. 2. 


Morley Sewing Machine Co. vs. Laseaster, 129 U. 


Hurlbut vs. Schillinger, 130 U.S. 456. 


GEO. J. MURRAY. 
Counsel for Appellants. 
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Statement. 


The bill in this case was filed to restrain the in- 
fringement of letters patent, granted to Charles Hoff 
and Peter Renner on the 19th day of June, 1883, No. 
279 871, for an alleged improvement In coal hods. The 
bill was filed August 11, 1884, and is in the usual form, 
alleging the grant of the patent and charging infringe- 
ment (Ree., pp. 1, 2, 3). 

The answer was filed October 6, 1884, and presents 
the following defenses : 

1. That the complainant Charles Hoff was not the 
original or first inventor of the said alleged improve- 


ment. 


~~ 


2. That said letters patent are null and void for 
want of utility and for want of invention. 

3. That said letters patent are null and void for want 
of sufficient description and specification. 

t+. A denial that defendant has infringed. 

5. That said alleged improvement had been patented 
and described in printed publications prior to said Hoff's 
supposed invention thereof. 

6. That said alleged improvement had been aban- 
doned to the publie. 

7. A denial that said letters patent are or were 
vranted for An patentable subject matter within the 
Patent Acts of the United States (Rec., pp. 5, 6, 7, 8, 


9). Replication was filed and proofs taken. 


The cause came on to be heard before his Honor 
Judge WALLACE, who rendered an opinion, in which he 


heid that defendant infringed the first claim only of said 
letters patent (Rec., pp. 64-65). On pettition, the 
CAUSE Was reoypy ned for further proofs and the cause 
ordered to be reheard (Ree., ]). 70), Further proots 
were taken and the cause came on for rehearing before 
Judge WaLLack, who rendered a second opinion, in 
which he held that defendant did not infringe any 
claims of said letters patent (Rec., p. 101). 

Final decree was entered May 5, 1887, dismissing the 


bill with costs (Ree., p. 102). 


. Complainant's appeal from said decree was allowed 
by his Honor Judge WHreLer June 15, 1887, (Rec., p. 
103). 
| 
) 
. FIRST POINT. 
| ;, 
History of Facts. 
| 1873. As early as 1873 the defendants knew of the 
| construction of iron cylinders for holding metal plates 
: 
‘| 


of the form shown in “ Defendants Exhibit Zine 
Cylinder.” 
Young's evidence (Ree.. )). od, Qs. 26-29). 
Revynold’s evidence (Ree.. p. a7 (Js. 1O—13). 
Wells’ evidence (Ree. ) Ls. (Js. y 4). 


These zine cylinders are obviously metal cases or 
bodies in which the ends or bottoms are formed im part 
of the Suite piece ot metal which forms the sides . such 
metal of the sides being folded inwards into crimps 
and the crimps flattened down. \ central circular 
piece of wood was used to complete the ends or bot- 
TOMS. 

LS79. In December, LS7%. Revnolds. wh employee of 
the defendants, knowing of the zinc cylinders in ques- 
tion (Ree.. Pp. vAIe (). 1) conceived the idea of con- 
structing a coal hod upon the principle. At that time 
he formed models Of such coal hods, using the principle 
of construction of the zine cylinders. 

These models of 1879 clearly show that Reynolds, at 
that time. had conceived the idea of making a coal hod 
in which the sides and bottom should be formed out of 
one piece of metal, and that the bottom, while being 
integral with the sides, should at the same time be 
thicker and stronger in‘order to sustain the extra wear 
to which it is subjected in use. 

He says himself that his idea was at that time (Rec., 
p. 26, Q. 8), viz.: 

‘A coal hod in one. or two pieces; that 1s, to form 
‘ the body and the bottom by throwing in the lower 
‘edge of a hod, by crimping or folding the surplus 
‘ stock to form the bottom.” 

Circumstances diverted his attention from this sub- 
ject from the early part of 1880 to the latter part of 
ISS3 (Ree.. p. 26. (). t- Ree.. p. if (J. 15). but the 
models were carefully preserved and the originals ar 
How presented to the Court (Rec.. p. 26, Qs. 9 7), and 
the construction of them was explained prior to 1882 to 
several parties, VI1Z.: Mr. Peacock. Mr. MeKenzie, Mr. 
Young and Mr. Shepard, Rec., p. 27, Q. 14). 


Mr YounG says that he saw these models in January, 
1880 (Ree., p. 37, Qs. 5-6). 


What he understood from them was (Rec., p. 37, Q. 


~_ 


* That it coal hod could be made in one piece by 
‘“ turning the lower edge in, by lapping or crimping to 
‘* form the bottom.” 

Mr. Peacock had charge of these models and pre- 
served them from January Ist, 1881, until (as it seems) 
they were presented in this case (Rec., p. 40, Qs. 8-LO). 

Mr. Peacock understood the invention to consist in 
‘* folding or turning in a portion of the body by lapping 
‘or erimping to form folds by which to take up sur- 
‘plus stock, thereby forming the bottom ” (Rec., pp. 

10, 41, Qs. 13-14). 

Mr. MchKenzie saw the same models in the latter 
part of 1879, or January, 1880 (Rec., p. 45, Qs. 9-11): 

He understood the Reynolds invention to be at that 
time, ** the body and bottom in one piece, the body 
"7 folded to make the bottom . (Ree., )). 45, (). 14). 

There is no contradiction of any of this evidence. 

It is quite likely that Reynolds and the other work- 
men of the defendant did not at the time fully appre- 
ciate what, 1 wy, economy there would be in the 
manufacture of coal hods according ,to the plan that 
Reynolds had invented, but that the conception was 
clear in their minds, and that the invention was so far 
embodied in a practical form that any workman could 
have made hods of suitable size and from suitable ma- 
terial there Cah be ho doubt. 

[f inwardly sloping sides are an essential character- 
istic of coal hods, then these witnesses understood in 
1879 that the folding in to form the bottom was to be 
practiced on bodies of that form. 

The fact that these models wete carefully preserved 
during the intervening year shows that the device was 
| considered of some value, and that it was expected to 
be taken up and manufactured at a subsequent time. 
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1882-1883. About this time Charles Hoff, the com- 
plainant (four years subsequent to Reynolds), seems to 
have thought of the same contrivance 

Dieckmann, his friend and expert, says that about 
two years anda half before. his testimony was given 
/. C., about July, LSS2) he Saw H oft make Some experl- 
ments with coal hods (Ree.. p. Lb, (J. LQ). 

What he saw was this (Rec., p. 16, Qs. 11-15): 

*q. 11. Please describe the experiments you are 
‘familiar with, and which you say were made im 

your shop ? 

‘A. | saw him crimp ina coal hod then similar to 
‘ this Lron-clad hod here, but the patch was Jarger in 
‘ the centre. The patch in the centre was about four 
‘or five inches. Then he had another one with a large 
‘ rivet in it; it was botched up because made by hand 
‘and without tools. Then the last experiment was the 
‘ present patented shape. He. did not finish it in my 
‘shop, but showed it to me when it was finished. 

*Q. 12. What was it you saw him crimp in? 

‘A. It was a cone-shap« d piece of metal. 

“©. 36. Was the bottom in each of those hods closed 
in; Ll refer to the one with the patch and also the one 
with the rivet ? 

a * Yes, Sir. 

‘* 14 Q. State, if vou know, why Mr. Hoff changed 
his plan of construction, shown in the Lron-clad hod, 
‘to that shown in the Hoff hod ? 


7 A. He requires ho riveting or piece S to make ah: 


. 


: entire closure, and besicdes it has three layers of iron 
' uniformly divided around in the bottom. Such is 
“* not the case in the lron-clad hoc. It has a single 
= layer, which is easily broken by coal That iS all l 
* Can Say about that.” 

Clearly, the first forms of hod that Hoff made were 
nothing more than what Reynolds had done several 
years earlier. It was not until some time after the first 
experiments (Ree., p. 21) that he devised what the wit- 
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ness calls “‘ the present patented shape” which, as will 
be seen, is a coal hod formed out of a blank made in 
the shape of a complete cone, in which are formed, afte 
rolling, annular erimps which, after folding down, con- 
vert the cone blank into a complete hod. 

Clearly, Hoff abandoned, as disadvantageous, the form 
of structure which Reynolds had previously devised, 
and threw away the experimenlal hods so made as 

‘waste material” (Rec., p. 16, Q. 14), and adopted 
“the present patented shape,’ because it ‘ requires no 
riveting or pieces to make an entire closure. and be- 
‘sides it has three layers of iron uniformly divided 
‘arounml in the bottom.” 

These latter features his earlier abandoned structure 
did not have, nor did the Reynolds models, nor do the 
defendant's hods exhibit the same. 

LSS3. In December ot this year one of Hoft's hods. 
made in the form illustrated in his patent, was shown to 
Mr. Hinman, an officer of the defendant, in Cuincin- 
nati, and Hinman had one of the Hoff hods sent to 
him for the purpose of submitting it to his practical 
workmen, with a view of seeing whether it could be 
manufactured with practical economy (Ree., pp. 39, 
od, ()s. 5-12), so that a contract or license could be 
taken from Hoff. 

There is no proof that the Hoff hod had then been, 
or was ever manufactured to any considerable extent, 
or that it ever could be manufactured with practical 
economy. On the contrary, the uncontradicted evl- 
dence 1s that as soon as the Hoff hod was shown to 
Reynolds by Mr. Young, Reynolds recognized the fact 
that the hod he had invented and made the models of 
in 1879, was commercially better and more practical. 
Mr. Young's evidence on this point, is as follows (Ree. 
p. 38): 

“14 Q. How long was this hod at the factory ? 

“ A. About two weeks. 

“15 Q. Where was it during that time ? 


ee 


ane 


‘ A. In my office, behind my desk. 

“16 Q. Did Mr. Reynolds examine it while it was 
there ? 

‘A. He did. 

17 (). And did he make the « x Lmination in your 

office ? 

‘A. He did. 

* (). How much of an examination of it did he 
make ? 

‘A. Well, he merely picked it up, looked it over, and 
set 1t down again. 

19 @. Did he say anything to you about it? 

‘A. I can beat that hod all to pieces by those models 
that have been lying up in Ed.’s office so long. 

“24 Q. Who is the “ Ed.’s” referred to in your an- 
swer to the 19th question ? 

‘A. Edward Peacock, formerly ot the tin shop at the 
factory of the Lron Clad Manufacturing Company.” 

Reynolds Says that-on seelng the Hoff hod he at 
once told Mr. Young (Ree., p. 29, Q. 33) “ that the hod 
“that I had could be mac cheape than the one 
‘that was shown me, from the fact that it would 

not take so much material to make it. 

The Hoff hod was only under examination a few 
minutes (Young’s evidence). 
REYNOLDS : 

.‘ 34 (). How long cid you examine this hod hke the 
Hoff hod at that time ? 

* But a vers few minutes. 

‘ 30 (). What became of it after that, if you know ? 

s A. | clon't know what became of it ifter | left it ID 
the office at the factory. 

‘ 36 Q. Did Mr. Young, or any one else, until to-day 
ever show you it hod like the H off hod f 

“A. [ saw it two or three days ago for the first time 
since Mr. Young showed it tO me. Th it was last I'ri- 
day when Mr. Webb showed it to me in his ofhee. 


‘37 Q. With this exception, please answer the 36th 
question r 

‘A. No, sir; they did not.” 

As a result of the examination of the Hoft hod at the 
factory, Mr. Shepard, president of the defendant com- 
pany, reported upon it to Mr. Hinman, who had pro- 
cured it from Hoff, that it would be impracticable on 
account of the expense, and that defendant's superin- 
tendent had a better hod. 

On this point Mr. Hinman’s testimony is as follows 
(Ree.. pp. Sb4.35. Ws. 13-13) : 

‘The first time that Mr. Shepard, the president of 
‘ the lron Clad Company, came from the factory, he 
‘* told me that Henry Reynolds had a hod which would 
‘ knock this higher than a kite.” 

And again : 

‘“ Mr. Shepard, [ think, told me that it would be im- 
‘ practicable to make on account of expenses—that is, 
“to make it according to the drawings Mr. Hoff sent 
‘us. The iron would have to be rolled so wide that it 

would cost so much more than the ordinary merchant 
‘iron that it would be impracticable.” 

Mr. Hinman then returned the hod to Mr. Hoff, de- 
clining to take any interest in the patent or manufacture 
the hod on a royalty, writing a short letter stating 
“that we did not think it a practical thing to make ” 
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( Rec.. p. d6, Q. 2d). 
LSS4. In May, ISS84. the defendants commenced to 


put upon the market coal hods made in accordance with 


the Reynolds plan of 1879. and they obtained a patent 
for such hod on Aucust 26th, LSS4. 
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SECOND POINT. 


The defendants did not copy Hoff’s ideas. 


The complainants, 1) the Court below. sought to pre- 
jucice the Court against the cefendants by the allega- 
tion that they derived the idea of their hod from Inspec- 
tion of the Hoff hod. 

Undoubtedly, the facts show that the attention of the 
defendants was 7e-directed to the matter of manufactur- 
ing coal hods in which the bottoms were in part made 
from the Siilue material as the sides by learning that 
SOME Hoff hods hac by eli Iti ule. il nucht. perhaps, 
therefore, compete with the previous style of hods that 
they had been making; but it is equa ih clear that the 
hod which they, in tact. made. was founded on ideas 


which had been coneeivec ana Pyiit into shape long 


| 


prior to the Invention of H off, und that w nat they cid 
was not to cop) Hoff’s idea, but simply to reeur to and 
carry out theiy prior existing mventior 

It is needless to say that no preju should attach 
to them on this account. 

li they knew of the I loft pate nt at the time that the 
Hoff hod was shown to them thev hada pert cT right 
to make coal hods which dad not mir  1ts claims, and 
they had a p> rfect right to seek to le the claims of 
the pate nt. 

Every one has the right to evade a patent claim. The 
only prohibition is against infringing it The deserip- 
tion which a patentee annexes to his patent 1s not only 
desigued to instruct others how to practice the inven- 
tion but also to point out the Limets W hich the patentee 
has put upon it. Anyone has a right to go outsid 
those limits, and is entirely justified in .ccomplishing” 


t hie Siilie result outside of therm. 


In this instance the defendants mace t hod which 


ea) ly ‘ not, and which the (‘ourt below adjudged Ls 
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not, the Hoff hod, and one that does not infringe Hoff’s 
claim (the 2d) for his article of manufacture, and de- 
fendants were certainly justified in believing that they 
had a right in making the hod, which they did make, 
according to their own prior conception, by following 
the process of manufacture which had been previously 
tested by them in making the Reynolds snodels, and 
which they had every reason to believe they had a right 
to follow, not only from their own prior use of it, but 
from their knowledge that it had been used long 
previously in the manufacture of the “ Zine evlinders. ” 


It will be noticed that the patent the defendants 
obtained in August, 1884, clearly differentiates their 
article from the “ Zine cylinder,” but contains no claim 


for aoOY process of manutacture. because ais a Ppracess 


their process of manufacture was substantially the same 
as that followed in forming the folded in ends of the 


* Aine Cy hinders.” 


| It is to be noticed, also, that the plan or process that 
| the defendants adopted was the very plan that Hoff fad 
abandoned, as disadvantageous before adopting his 
present plan. 
There is, however, no proof that the defendants saw 
the Hoff patent, except the drawings, and «as they did 
not cops his vrficle there is no reason to suppose that 
| they had the slightest idea that he had any claim for 


ANY process, 
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THIRD POINT. 
Prior State of the Art. 


The prior state of the art is exhibited in the ‘ Zine 
cylinders” already referred to; in the English patent 
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of Hazeltine, No. 3578, of 1873 ; in the patent of Georve 
Smith, dated February 27th, 1872, and of E. F. O'Toole, 
dated May 22d, 1877, and I. F. Kearns, dated January 
22d, 1878, and the Clark and Wells patent of November 
llth, 1879. 


From these several patents it appears, 


inst. That it was not new to make coal hods out of 
it single conieally -shaped pi c"f of sheet metal. (See 
Smith patent No. 124,095, dated February 27th, 1872, 


Reec.. pp. Hl. 6). ) 


SECOND. That it was not new to crimp a sheet of 
metal forming the body ot it eon! hod SO as to v1lve,. hy 
rmieans ot such crimps, propel shape ro the body. (‘See 


O'Toole Patent No. 191,071, dated 22d day of May, 1877, 


Ree., pp. 62, 63. 


THIRD. That it was noft new to stre noth nm or reln- 


force the bottoms of tin vessels having sloping sides by 


forming in such bottom an annular flat fold, so as to 
bring three thicknesses of metal in close contact with 
each other. to resist wear at the botto See Kearns’ 


patent of January 29d 1878, Ree pp. JS, JY. 


This Kearns patent has bee! riticised by the 
expe rt for thy complainant it toy Di 74) on the 


theory, on his part, that the circumferential crimps 
can only be put into the bottom by stretching the 
flat metal at the bottom, after th pan had been 
same ce pth As 


otherwise finished and made of th 
when shown completed in the drav vs. 

This 1S, however, ani entire misapprehension. 

Perhaps that Process might by followed. but the 
simple and obvious mode of Th) iking the circumfer- 
ential crimp in the bottom would be to form it iden- 
tically in the way in which similar folds are shown 
iS formed in the complainant's pate nt. 

This may be illustrated on the below diagram, in 


ee numuaiinl 
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or agp ta: ont 


which figure 1 represents the pan as it is first 
stamped out, figures 2 and 3 represent pan as the 
crimp is being bent up, the dotted lines showing the 
original outline ; and figure 8%epresents the com- 
plete article in the exact form as shown in figure 


2 of the Kearns patent. 


Fey 2. 
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FourtuH. It was not new to form the sides and bottom 
of cylindrical and other vessels out of one piece of 
metal in such manner that the bottom, while being in- 
tegral with the sides should at the same time be made 
thicker and stronger by the folding over upon itself, in 
radial erimps, of the material bent in to form the _ bot- 
tom. ‘This was shown in the mode of forming the ends 
of the old zine cylinders ; was exhibited in the mode of 
partially forming the bottom of sloping side, metallic 
baskets, in the Clark and Wells patent of November 
Lith, 1879 (Rec., pp. 99-101), and was applied in the 
manufacture of “ evlindrical and other boxes, cases, 
cans and similar vessels” in the English patent of 
Hazeltine, No. 2578 of 1873 (Rec., pp. 108-114). (The 
stalies are ours.) 


The Clarke anal Wells patent Is (] iticised (Ree.. 
p. 74) on the ground that the flared or inwardly 
sloping-sided form is given by crimping the side 
metal of the basket before the bottom edge is 
turned over to partially form the bottom. 

But as we shall show, the process of giving to 
the vessel the sloping-sided form is wholly imma- 
terial. No valid patent can be taken upon a pro- 
cess which consists of folding in the sides of 
vessels which have been made to slope by one old 
and well known mode of manufacturing, if the 
same process of folding in had been previously ap- 
plied to the sides of a vessel which had been made 
to slope in by another process. It is also wholly 
immaterial whether the sides be sloped at all. 

The Clark and Wells patent is also criticised by 
the complainant’s expert (Rec., p. 74) on the 
ceround that the bottom of the basket is not one 
which is made by folding over and crimping in 
the lower part of the sides, but is made by the in- 
sertion of a separate piece. 

It is quite true that the principal part of the 
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bottom is made by the insertion of a separate 
piece, but it is also true that the circumferential 
portions of the bottom are made by folding in the 
lower part of the sides and crimping the material 
into flat folds. 

The patent uses the following words: “ The bot- 
“ tom edge is turned ¢niward and over as shown at 
‘“e, and flattened to form a joint with the turned 
‘ edge of the bottom B, or, in other words, making 
‘a double seam. By this seaming of the body to 
‘‘ the bottom the corrugations are crimped into flat 
** folds, giving extra wearing thickness at the bot- 
“tom.” (The ztalics are ours.) 

It is clear, therefore, that the patentees had in 
mind the idea of strengthening the circumferential 
portions of the bottom by folding the turned in 
portions of the sides into flattened folds. 

That the w/ole bottom is not made in this way 
is immaterial, in view of the fact that the same is 
true (though to a different extent) in the case of 
the defendant’s structure. 

The Hazeltine patent is criticised by the com- 
plainant’s expert (Rec., pp. 74, 75) on the ground 
that ne supposes that paper is the material 
intended to be operated upon by the process de- 
scribed im it, and that the body whose sides are 
crimped is a cylindrical body and not a cone- 
shaped body. 

The last consideration we shall deal with under 
the next head. 

The first criticism is clearly unfounded. 

The Hazeltine patent does fairly show that 
metal is one of the materials contemplated to be 
usec. 


Indeed, the complainant’s expert, himself, when 
he first speaks of the Hazeltine patent (Rec., p. 
74), says, referring now to English Patent 3578 of 
1873, I find it relates entirely to cylindrical vessels 
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whose projecting side metal is crimped to support 
the bottom, &c. (the zfa/ics are ours). 

It is not necessary that the word “ metal” 
should: be actually expressed in the patent. If 
other terms are employed which necessarily or 
fairly imply the use of metal that would be suffi- 
clent. 

The English patent in its preamble says that 
‘it is an invention for improvements in cylindrical 
‘and other boxes, cases, cans and similar vessels” 
(even the complainant's expert admits, though re- 
luctantly, that the word ~ Can ni necessarily implies 
the use of mela/ ( Rec.. p. So, Q. 92). 

And again it says: “The first part of this in- 
‘vention relates to making a box of any suitable 
‘ material by crimping OO} folding a! portion ot a 
‘previously prepared tube or hollow evlinder in 
- such a& manner as to form the closed ends 
‘ thereof.” | 

‘“Seconp. ‘To upsetting a portion of a box form- 
‘ing thereby a flange or ring. 

“SEVENTH. To a new article of manufacture, 
‘* consisting of a box or vesse/ of any suitable ma- 
a rial whether constructed by folding, swaging 7) 
. pre ssing.” 

These terms naturally imply the use of metal. 
The patentee, by using such terms, instructed the 
public thereby to use ‘‘any suitable material,” and 
especially indicated as such material one which 
- could be upset ie” swaged. 

No material but metal could answer these con- 
ditions. 

It is not an answer to these statements to point 
out that the patentee speaks in one place of the 
use of paste ; this only shows that he a/so may have 
had pape in mind as a suitable material. 

It is quite fair to believe that the patentee did 
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have in mind the possibility of using paper, but it 
is equally true, and is indicated to the reader of his 
patent, that metal was one of the suitable mate- 
rials to be used. 
, 


FOURTH POINT. 


In view of the state of the art, the de- 
fendant does not infringe. 


The tirst claim of the complainant's patent is in the 
following : 


Ist. “ The method of forming the body of a coal hod 
‘or other similar vessel, which consists substantially, 
‘as before set forth, in first forming a cone-shaped 
‘ body from a suitable blank, then folding in the cone ' 
end of said body in crimps to form the bottom.” 
Leaving out of view, for the moment, the question 
whether the particular method of forming the cone- 
shaped body is a material part of the claim, we submit 
that on/y one method of folding the cone end of the 
body into crimps to form the bottom, is shown or de- 


seribed. ‘That method is indicated in the following 
words : 


° 
. 


‘“ After the seam has been made the partially formed 
‘ blank, Fig. 5, is placed upon a former having its end 
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| * grooved or turned off in steps below the line za, as 
| ‘‘shown in dotted lines, Fig. 3. Then by suitable 
‘clamping jaws the metal in the lower end of the ' 

| “ blank is pressed to the shape of the former, com- 

| “mencing at the upper edge or groove, and succes- 

| ‘sively pressing the metal into each groove in the 

“former until the lower one has been pressed in. 

; “ After this operation has been performed the blank 

z 4 ” having the partially folded bottom is placed ancl 

t 
+ 
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clamped upon a former, the exact shape of the in- 
‘ terior of the hod, the exterior clamping device grasping 
‘in the body of the hod just above the line xa. Then, 
‘ by subjecting the partially crimped bottom to the 
‘ action of a plunger, the crimps are folded down flat, 

‘as shown in Fig. 4, thus completing the body of the 
* oer, 

Now, though it is quite true that the patentee does 
state in general terms : 

‘1 do not desire to limit ny self to any particular 
form of crimp or fold for the bottom of the hod.” 

Yet general expressions of that kind are entitled to 
very little weight in construing a patent. The patentee 
is bound to point out and describe his invention and 
teach the public how to practice it. 

[t will not do for him to describe a particular and 
special methods, its in this CUSe, whi I consists of suc- 
COSSLU ly pressing the metal which is to form the bottom 
by means of clamping jaws into the shape of a former, 
which is constructed with grooves or steps on its sur- 
face, and then flattening down the angular ribs or rings, 
thus formed, by means of anexterior clamping device 
and plunger, and then specifically claim ¢/is “ method ” 
‘substantially as before set forth,” and yet insist that 
another method is substantially his, which neither uses 
il crooved former nor clamping device, nor successive 
pressure of the metal into successive annular grooves, 
nor an exterior clamping device nor a plunger (for 
none of these things are shown to have been used by 
the defendant), simply because the specification con- 
tains a loose general expression to the effect that the 
patentee ‘loess not desire to limit ‘himself’ to any 
particular form of crimp or fold for the bottom.” 

The defendant makes his bottom by radial folds, 
which do not require such a former as Hoff's nor clamp- 
Ing jaws like Hoff's, hor any successive pressing of the 
metal into grooves ; nor, so far as proved, any exterior 
clamping device or plunger. 
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Whatever variations are allowable in the particular 


form of the Hoff crimps or folds must be variations 
which permit Hoff’s “ method ” being followed. 
Loose, general descriptions will not expand a claim 
so specific as is this 
The claim of a patent may be illustrated but it can- 
not be “ enlarged especially by language used in other 
parts of the specifications. ” 
Peailroad Co. vs. Mille Pr. LO4 7. ie ee 
Greenleaf vs. Yale Uo., 117 U.S. 554, 
Keystone Bridge Co. vs. Phenix Co., 95 UW. 
S., 274. 
This proposition would be true whether the state of 


the art were what it is or not. 


jut the state of the art does not permit of any such 
broad construction of the complainant’s claim as to in- 
clude the defendant’s device. 

The only pe int of material similarity between the ce- 
fendant’s method and that of complainant was defined 
by the Court below in the former decision (Ree. p., 64) 
in the following words : 

“The patentee was the first to perceive the advan- 

* tage of maktng a coal hod in which the sides and bot- 
“tom should be formed out of one piece of metal in 
“such a manner that the bottom, while being integral 
“ with the sides, should at the same time be thicker and 
“stronger than the sides, in order to sustain the extra 
“ wear to which it is subjected in use.” 
The defendant “ availed himself of that feature of the 
‘* patent which consists in using the same piece of metal 
“to form the sides ancl be ittom, so that the bottom will 
“ be of an increased thickness of metal.” 

At the time this decision was rendered the state of the 
art, as exhibited to the Court, showed (with the ex- 
ception of the ‘old zinc cylinders,” which were ap- 


parently overlooked) only that paper vessels—such as 
cartridge shells——lhad been made by folding in the paper 
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which formed the sides in radial folds so as to make the 
bottom ; but obviously in the use of such material as 
paper there was no idea of strengthening the bottom or 
viving it greater capacity to resist wear by the folding 
of the material. Its fragile nature, perhaps, excluded 
such conception. 

[t clearly appears, however, by other exhibits subse- 
quently introduced, that the folding in of the same ma- 
terial which forms the sides into flattened erimps 
to form the bottom, and for the very purpose of 
strengthening the bottom, had been described in the 
prior patents. 

The Hazeltine patent clearly deseribes this process 
us applied toa cylindrical vessel made of any suitable 
material, and it suggests metal by its phraseology. 

The Kearns patent describes the advantages which 
result from doubling metal imto folds on the bottom, 
und even describes forming an annular flattened fold 
in the bottom of the vessel, “so at the fold there are 
‘three thicknesses of metal in close contact to resist 
‘ wear at this exposed point.” 

The Clark & Wells patent spe iks of corrugating 
the sides of a metal body so asto make it “ gradually 
“ decrease in width and increase in depth toward the 
‘ bottom,” then turning the bottom edge inward and 
over, and seaming in the central piece, saying: “ The 
‘“ corrugations are crimped into flat folds, giving extra 

wearing thickness at the bottom.” 

Clearly, therefore, it now appears that the patentee 
wis not the first to perceive the wudivantages of making 
either a cylindricnl or a tapering-sided vessel, in which 
the sides and bottom should be formed out of one piece 
of metal in such a manner that the bottom, while being 
integral with the sides, should at the same time be 
thicker and stronger than the side, in order to sustain 


the extra wear to which it is subjected in use. 


it will not help the complainant to Say, as his expert 
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dloes, that the Hazeltine cans were made by practicing 
a process upon a cylindrically formed body, while the 
patentee’s hods are formed upon a_ tapering-formed 
body. 

The process is identical in each case. 

It is a little easier to apply the process upon a taper- 
ing shaped body than upon one with parallel sides like 
a cylinder, because the direction of inward bending /s 
ale aly partly ive K by the tapering form of the body. 

jut it cannot be true that a person can lawfulls 
patent, the process of bending in the sides of a metal 
vessel so as to form the bottom, when and because prac- 
ticed upon a tapering shaped body, after it appears that 
the same process had been previously applied upon a 
cylindrical body. Particularly when it was actually 
easier to apply it upon the tapering shaped body than 
upon the form of the body on which it was previously 
used. 

Indeed, as appears from Reynold’s evidence, it was 
the old * zine cylinders * and the method in which their 
ends were formed that naturally suggested applying the 
same process to the coal hod form of body. 

[t cannot be said, therefore, that the use of the pro- 
cess on one form of body would not suggest its Use 
on the other form, for, in the case of the defendant. 
such was precisely what the older instance of use did in 
fact suggest. 

Nor will it help the complainant to say, as his expert 
loes, that the process when applied to a tapering formed 
body is more beneficially used there, than it would be 
when applied to a cylindrical body, for the reason that 
in the tapering body there is not so much material to 
be crimped in at the centre as there is in the case of 
the cylindrical] body (Ree., p). 74.) 

This is only one of the reasons why it is easier to 


apply the process on one occasion than on the other, 
but it does not alter the character of the process. 
The product is no better for having less metal in the 


2] 


bottom. On the contrary, the more metal there is 
folded over the greater is the amount of space covered 
by the three thicknesses, and, therefore, the greater the 
capacity to resist wear. 

Kven if the resulting vessel were a little better on 
that account the difference would be one of degree only. 

Kiven with all the ‘lifferences point 7 out by the com- 
plainant’s expert the case falls clearly within the con- 
ditions under which this Court has determined that a 
patent is not valid. 

‘The mere carrving forward or new or more extended 
application of the original thought, a change only in 
‘ degree doing substantially the same thing in the same 

way, by substantially the same means, with better 
‘“ vesults, is not such an imvention as will sustain a 
‘ patent.” 

Smith Vs. Nichols. 2] Wallace. }). 11Y. 

Burt vs. Every, 153 U.S., 349 and eases 
there cited. — 

Bussel Trimming Co. vs. Stevens, 11 Sup. 
('t. Rep., mie 


™ The application of ch}} o} process Or machine toa 
‘similar or analogous subject with no change in the 
manner supplying it and no result substantially dis- 
‘tinct in its nature, will not sustam a patent even if 
nie the new form hac hot been contemplated.” 
i nusylvania (oo. vs. Locomotive Truck Co.. 
110 U. 8... ZW. 
Miller vs. Foree, 116 U.S., 22. 
Blake vs. San Francisco Co.. 
Gardner vs. Herz, 118 U.S.., 
St. Germain vs. Brunsiwlek, 135 U. S.. 230. 


The second claim is in the following words : 
“9 As a new article of manufacture a coal hod 
‘formed of a single piece, and having its bottom 


‘crimped and folded to form a series of annular ribs 


‘or rings of progressively increasing diameter, sub- 
‘ stantially as shown and described.” 
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This claim needs little consideration. It was not in- : ‘ 


ts 


fringed. The defendant's hods were not made of | 
single prece,” nor did they have “ annular ribs,” wor 


rings of “ progressively increasing diameter.” 


FIFTH POINT. 


The complainant's patent is, in view of 
the evidence, invalid. 


We have shown that the Hoff patent cannot now be 
construed to include either the method or the articl: 
of the defendant. 

If it can be held valid at all, this can be only if it 
be limited strictly to the exact method deseribed for 
making a coal hod, by taking a blank shape so as to 
make a complete cone shape and then forming in it a a See 
series of annular erimps of progressively smaller size, 
and then flattening them down by the instrumentality 
described so as to form a complete bottom. 

The complainants have insisted tiat their patent bas 
not this limited construction, and if they are held to the 
construction they themselves insist upon (as has some- 
times been held should be done), it is clear that it is 
invalid on the principles above stated. 

But even llpon the most restricted interpretations 
that can be given to it, it would seem to be antici- 
pated by the jp raat nt of Kearns of 1878. 

As already pointed out, it seems plain and obvious 


that the most natural mode of making the annular 
crimps in the bottom of the Kearns pan would be by | 
bending in the metal exactly as Hoff does it. The 
similarity is illustrated in the sketches heretofore re- 
ferred to. 

If this be so, there could hardly be any patentability 
in making several crimps instead of one, or in forming 
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crimps in the lower part of a tapermg body formed by 
rolling (that method being old), when a similar crimp 
had been formed in the body of an analogous vessel 
formed by stamping. 

The complainant, in view of the present evidence 
cannot advance a single theory to support his patent 
with a construction broad enough to include the de- 
fendant’s structure without encountering a sufficient 
answer, 


Thus ' 


Ist. He cannot claim, as was contended, that he 
was the first to form the bottom out of the same 
metal which forms the sides by crimping or folding the 
same 1n 

BECAUSE such process is found deseribed in the 
Hazeltine patent of 1873, in the Clark & Wells patent 
of 1879, and was used in making the “zine cylin- 
ders.” 

2d. He cannot save his patent by saying that his 
process Is limited to bending 11) the bottom of ‘* coal- 
hods,”’ 

BE AUSE the patent itself SUVs that his invention 
‘*is applicable to buckets, scoops and many other ves- 


, sels oft sheet metal.” 


sth. He cannot save his patent by saying that his 
process is limited to operating upon oe cone-shaped r 
blank, 

BecAUSE the defendant does not use such a blank, 
anc 

BECAUSE even though his blank mia) have differed in 
shape from others which preceded it the patent itself 
says: “ To change the blank to make a different form 
‘would be the work of a mechanic and require no in- 


‘ vention,” and 


ith. He cannot save his patent by saying that his pro- 
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cess 1s limited to operating upon fapering sided vessels. 
BEcAUsE the prior patent of Clark & Wells and of 

Kearns show both annular and radical crimps folded in 

and flattened down to strengthen the bottom, and 
sECAUSE, The process is the same whether practiced 


upon evlindrical| or tapering bodies, and any ditterences 


are merely of redative ease in practicing it, or relative 


degree oft perfection in the result. 


SIAXATH POINT. 


The decree of the Court below dismissing 
the bill was, therefore, correct, and should 
be affirmed with costs. 


Freperick H. Bervrs, 
Ernest C. WEBB, 
Of Counsel. 
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STEAM CANAL-BOAT SYDNEY, &C., ET AL., VS. P. W 


lL. Cireuit Court of the Unit 


x . . * ‘ " 
‘>? | ‘“, 7 ’ . * . 2 
LWited ues ior tne South 
; 


of New York. 


THe PROVIDENCE WASHINGTON INSURANCE CoM 


AN ROVI- 
DENCE, Ruope IsLanp, and Tue Securiry INsuRANCE COMPANY 
oF New Haven, Connecticut, Libellants and Anp : 
‘Tue Steam Canat-Boat “Sypney,” Her Engines. &c.. and thi 
CANAL-BOA1 \\ IAM WoRDEN ler Tack wher | 
CHA sk. Wacer is Claimant a pp | 


er) strict New Lork. at a term of said irt held in thi 
| ti States « uit court room, in the post-ottice building. New 
. um 9 - 
) , ‘ . . . ’ — . ; . > . 
\ rk ¢ \ mthe ZSth dav of Uctober., LSS). on ' } Vy Line 
: } : ‘7 + } ‘-— h j } - > ts. ys oe ® + 4 | ’ * 
libellants from the final deeree of the district cou he United 
, } : }: ‘ N \ ; 7 
states tor the soul rn aistrict OF JNeW O'kK - ~~ ir ilDel 
1 ’ . 7 1 ' 
acvainst the above-named vessels. with costs (Couns he libel- 
‘ , , 7 i y }} ° " 
ants read the ilbdel as IoOLlLOWS: 
) ra . . — ’ Vdd Br oe - j } ’ . 
y io the an norabie Addison roOwh, uate tne district 


’ . , , . » . 
court Of tive | nited states lor the southern district ol New 


The libel and complaint of the Providence \ , 
cLLICs Company O} Providence, Rhode Island, na Lue S 
surance Company of New Haven, Connecticut, against 

Can il-boat = William 
against all persons law- 
iereln, in a cause of collision, 


ecanal-boat “Sydney” and her consort, the 
Worden,” and their tackle, apparel, etc., and 
fully intervening for their interests tl 
civil and maritime, alleges as follows 
first. Your libellants are foreign corporations, but carry on the 
business of general marine Insurers in the Stateof New York under 
the name and style of the New ngland Underwriters 

Second. ‘The ators said steam canal-boat “Sydne' | and her sald 
consort. the “ William Worden,” are now in the harbor of New York 
and within the jurisdiction of this court 

lhird. That heretofore, to wit, on or about the 17th day of May, 
ISS3, the sald canal-boat “ Sydne V ”’ and her consort, the boat “ Wil- 
liam Worden,” which then were and now 


: 


are owned by the same 
persolls and which then were and now are « ngaged in the business 
of common carriers to and from the cities of New York and Buffalo 
by way of the Erie canal and the Hudson river, left the port of Buf- 
falo for the port of New York, having on board, with other mer- 
chandise, a cargo of wheat, consisting of seven thousand nine hun- 
dred (7.900) bushels and of the true and lawful value of $9,211.75, 
consigned to Armour, Plankinton & Company, of New York, the 
owners and consignees thereof. 


1—224 


2 THE STEAM CANAL-BOAT “SYDNEY, &C., ET AL., VS 


hese two boats were aud practically are but one vessel, 
} , 


the boat “Sydney ” being furnished with an engine and pro- 


° : . , . ’ , ’ 
peller and furnishing the motive power both for the other boat and 
herself, and the boat “ Wm. Worden being without Masts, salls, or 
, “ee ‘s.. 
any motive power and entirely depenaenton tii Svan }nay 


iwation. 

When this trip was begun and during the partial performance 0! 
it these two boats were fasten: d tomethi r.as 1s alwavs the ease when 
making a voyage, the stern of the “ Worden ” being tastened to th 
bows of the “Sydney” and pushed directly ahead by the “Sydney, 
and formins 

Fourth. Phe trip th) is DCoOUN by thes boats Was Carried oh Wit ' 
comparative safety until Tuesday, the 29th day of May aforesaid, 


r one vehicie some ZUU feet 1n lengetpa 
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Fifth. On the dat . ned, to wit, the 17th day 

ot May, 1855, your | ints did y one certain policy of 
insurance, insure and agree to iecmnilv ag inst loss the aforesaid 
Amour, Plankinton & Company, the owners and consignees of the 
aforesaid Cargo ol wheat. agalhst Line usual marine risks and pve rils 
of the VOVYaALe from Buffalo to New York, and pursuant to th 
Sala policy of insurance did, on the occurrence of the loss and 
damage aforesaid, accept from the insured, Armour, Plankin 
ton & Company, an abandonment of t Sal 
loss thereof, and ther Ipon did pay to the suid insured the true and 
lawful sum of $9,211.75, and thereby became subrogated to all th 
rights, claims, and demands of the said Armour, Plankinton & Com 
pany for the loss and damage aforesaid against the said steam canal 
boat “Sydney ” and her said consort, the canal-boat “ Wm. Worden,’ 
their owner or owners. 

That all and singular the premises are true and within the admi 
ralty and maritime Jurisdiction of the United States and of this hon 
orable court. 

Wherefore your libellants pray that process in due form of law, 
according to the course and practice of this honorable court in cases 
of admiralty and maritime Jurisdiction, may issue against the said 
steam canal-boat “ Sydney,” her tackle, engines, &c., and against the 
said canal-boat “ William Worden,” her tackle, apparel, and fur- 


> 


PROVIDENCE 


’ 
_, 
, 
: 
ii ~ 
4 
’ 
' 
. 
’ 
. 
‘ ; 
, 
" 
; 
’ 
‘ : 
‘ i 
; 
‘ 
’ 
‘ 
“~<a 


WASHINGTON INS. CO. OF PROY 


1} is a — | wis aoe ve 
it all persons having or claiming to have any right, 
; " ‘s% as » | —* } 2 M cy ’ . ’ 

1 the same may be cited to appear ana answer on 

vwuiar the matters aforesaid, and tos honorable court 


| to deeree the payment of the claim aforesaid. WIL!) 


] ? ” ] ° ] , ' : , ] 
OStS, ANd tHUAaAL SAG Vessels, thi ir tacKkie, «&c.. MAV DE 


’ ’ ’ ’ ’ ’ +7 
' ’ ‘ ti ; ’ ti ,% tiey et ‘ , 
‘ ~ / i Lt) pry Ll SiLITIC. ci a | ‘ ’ si ti at i Liits may 
’ ’ ' | sett ’ ’ 7) ‘| y.\) TY le , 6647) ' 
Li A ital 11@] i Li i wUlit ; ‘ ~) oh L> iti iW aia 
b 
} } 


\ ’ . . 
j : . ’ \ r*) TT | an | t | 
i) ie (j iiy SWOTTI Siivs Lilia i 5 ota iv Vl viit ii- 
+ , , { , 
'} + } C ; > ' ‘ P | a ‘ 
ane is rr i the forego 1nndd Lie SADIC 
» : . ; ; ; . ’ ‘ 
ie reason this verification Is mad y deponent and 
i 
‘7 ’ i] « ’ ’ " ' ’ ey yg .7 
ints or ier of them Is that said libellants are for- 
; ’ ;* } 
+, , ; '» : ’ ’ 4 . ‘Ty ’ ’ * " 1? : . 
; . iti ; ‘ i Li} lI Pili ~ ; A) WILDITD this 
S. G. SMITH 
’ ’») t rel . + ' 1 we te 
.' iii' wis ~ Soe VES sai ¥ ri 2, ‘ ’ ‘ 
' , ' . ‘ , 
ah. ' i; 3 : 
; kd J . 
' ry) _ j 
) i iV dite ( Mbt] 
a ee 
‘ i) 
’ ? $ . ’ ’, ‘\ 7 , ‘ 5% ” i] il 
‘ a j ; i i ‘ ill AAcatia . i‘ io ” ywV 4 Pp UET' reese 
i 4 r) ( OWe! 
’ | ; : | } 
. ’ : ’ ' ' ‘>a 
- l> »\\ i } i : i i ‘ Ait 
: : , > , » \ A \ ’ 
“UU iv iid Liswvl yi *\ ri 
’ { | | \\ ' ’ '* iL ’ | ’ ’ ’ ’ 1 
\) pict iictes d An Ui, pitei Vi i » &@ os ~~ 
! ’ , ] 
' ’ +) ' ' ‘ ; } ’ ~ , . ’ - 
Phttlb OL LIC SL tll CAallaitVUOd child’ Ul Pro 
, 7 ie 
‘ > ws ¢ , , 7 4 
t] win reo Sur Li ae J ‘ ] ‘ i i ' al Li- Doak 
. " , } 
; P ’ er ’ : ’ Bai 
i li. at I LcACL AL A\ ' ‘ iit | ‘ ‘ PEEL}? Litii Of; 
lence Wasl | P 
' . Oe ,\ yo '% ‘ , " j " 
‘ reine" ashington il ij _'t seers )) i | \ 
7 7 . 
] ‘| ~~ i ’ ’ 
,? a ’ ’ . ; 
i\ pi pcie Island Lil ‘ Lil — ' ‘ i ‘ Lil COnIDGa ’ 
. ? ; 
t sy? . Pryat ' « ' “4 ? ee) ] 
Ilaven. Cor i icul ci! i fe]! i i ‘ Lili Lal ii 


W m Vi year 
ey ana tise said canal-boat ) im Worden Lie}! 
lL ah alleged Cuuse OL COLLISIO! V ha maritime, 
" ' ' ; 
ate. rT} ' =| WSs ce a — i OuOTr ‘ = | 1. »\. & 
i ' ss  vpitadia } i ’ il il i i ‘ i ia + 
| * : : : 
yyy« | ‘ | 17 th) " i ‘7 Li¢ rys Tr} | =| rrr yactie {>} » Lila 
itiiasr ‘ ACGIMIILS it il it il i Pil ss chi Lis i: cA 1 
, ’ 
Mpinint contalmed 


’ ; sy} 
' ii ' auiat 
, » sea? 
()] 
+ a 
‘ 7 
‘ lil ‘i 
- 
; 
bid 1) 
; 
ii¢*T ~ i] 
" 
iCTII 
. j 
. ft Siici) 
° ' i] 
i ' viit 
my 
a {. “1) 
: 
} 
+4 + | 
st : 
; / ; 
a7 COTDO! 
_ ‘ 
>i ' 
™ 14 ’ 
y ’ 
’ 
Lt grt 
, 
t] 
a | x { ) 
a 
j : \ 
i ‘ i} 
, 
| ; ; | 
i j \ j 
Cus il 
William W 
; i * 
if ‘ 
j \ 
’ i ' 
i ; ” i 
1 ; 
Lnit . 
eves aha 
. 
First. ¢ 
: ' 
, 7 
4 aii i ‘ 
" 
| : 
CCO]lG 
, , 
‘i 
idl wiat »4 
. pI 
eV\W \ rnin, 
,* ? 
') ? ‘7 ‘ 
mlaiilY ae 
— 
. + oe 
iis CLISLPif 


P a ae r Be j 

mant admit th il ‘it Lue tim j i is? Ul the i1LUCl 
; t ; ’ , . ae ‘ 1 : ° 

Ol sald steam Cahai-voat sh Was 1n the harbo! Ol 


thie fy ne ant libel and the 


— : 
sald Cullii-DOUl Wiis also within 


| that both vessels were within the territorial juris- 
court 


that at the times alll 


} } 
ner of the said steam canal-boat 


ved in the 
Sydney ” and the 


THE STEAM CANAL-BOAT “SYDNEY, &¢C., ET AL., VS. 


said canal-boat “ Worden,” and that said vessels were engaged tn the 
business of common carriers to and from the eities of Buffalo and 
New York by the Way of the lorie canal and the Lludson river. 
Claimant admits that the said canal-boat “ Wm. Worden ” and sat 
steam canal-boat din y “4 


{ 
i 
New York about thas St j di iy O f Mi: Ly, | SSS. and the = W ord: 1) ” hac 
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Oh a cargo of seventy-nl e hi aoe bushels of wheat, of the value of 
nine thousand two bation 1 and eleven 43, dollars, and that the 
suid steam @anal-boat “Sydney ” had on a eargo of seven thousand 
eight hundred bushels of corn. Claimant admits that the said 
Cargo of wheat on the said boat “ Worden ” was consigned to Ar- 
mour, Plankinton & Company, of New York, but denies that the 
said cargo of corn 1 board the “ Sydney ” was consigned LO 
v said Armour, Plankinton & Company, and alleges that the 
cargo on the said steamboat “Svdney” was consigned to 

other parties in New Yor! 
Claimant denies that the two said vessels were or are practically 
one vessel, and alleges that the two said vessels are practically and 


In every particular separate, distinct, and independent vessels pand 
that the said Steam canali-boat Sydney ' had the sald Calis i |- boat 


“ Worden ” in tow, and that the relation of the two ve on was that 
which exists under the ordinsa vage contract between a tow-boat 
and her LOW, and that the « Pr 4 nee between thi said LWO Ves- 
sels and other LOW boats ana VS Was that the — steam 
canal-boat “ Sydney,” for con, ud safety of navigation, placed 
the “ Worden” ahead ot propelled her in ihe at manner 
rather than astern on a haws ip) Or alongside 

Claimant admits the two v vere fasten d togethe r as set forth 
In the dibel and complaint, and that the “sydney’ fur nished the 
motive power, and that the said boat “ Worden” was wit hout masts, 
sails, or any motive power and was entirely under ‘the control and 


management of the said steam canal-l 
the occurrence of the damages set forth in the libel 
Fourth. Claimant admits that the said steam ecanal-boat “ Sydney 
and her said tow, the said canal-boat “ Worden,” proceeded from 
the port of Buffalo With said Cargoes on the date above mentions d, 
and proceeded with safety until they arrived at Troy, N. Y., when, 
by reason of being about to enter the Hudson river and as a matter 
of precaution, claimant caused nt boiler Ol] sald steam canal-boat 
to be thoroughly examined and repaired and tested, and then pro- 
ceeded on and entered the river, and proceeded with safety 
a till about 12 o’clock at might on the 29th day of May, at 
which time said “ Sydney ° and her said tow had arrived ata 
point in the river about one mile below Esopus light, w hen, without 
any Warning and when the said steam canal-boat “Sydney ” and her 
LOW were proceeding In the channel ata proper and safe distance 
from Esopus Island and the opposite shore, going to the westward 
of the island, the under flues under the boiler of said steam canal- 
boat “Sydney ” suddenly burst, and the steam dropped from sixty- 
five pounds to twenty-five, as shown by the indicator; that there- 
upon the steamer was unable to keep her course by reason of want 
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eft the pow of Buffalo for the port o 


oat ” Sydney ”’ at the time of 


oor -_ 


be 
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of sufficient power to give her steerage-way, and the said _ boat 
“ Worden ” struck the rocks on the north end of the island and sunk 


in the manner and under the circumstances hereinafter set forth, 


and not oth rwise. ( 
“ Worden ” with the rocks and the sinking thereof were occasioned 


through any fault, negligence, inattention, or want of care or skill 


l 
lea] 7 1}; f aa i 
inimant dentles that said collision ol said poat 


on the part of any person or persons, and especially denies that it 
Was occaslon d by the nealia nee, Mismanagcement, or want of Care 
or skill on the part of the said tow-boat “ Sydney,” her eaptain and 
crew, and alleges that the said collision with the roeks and sinking 
of said boat “ Worden” and her cargo were unavoidable and un- 
controllable contingencies, as hereinafter more fully set forth, and 


not 1n any way attributable to cLrh\ lack of for thought, care, pru- 
denee, skill, or seamanship on thie part Ol Lilt jimant and the cap- 
tain and crew of said steam canal-boat “Sydney” or the claimant 
and the crew of the said canal-boat “ Worden that the said island 
and rocks are well known, and, except in cases and under contin- 
sy neles and eircumstances such as hereinafter set forth, are easily 


avoidable by tow-boats and thy iY tows 
1] rifth. Claimant denies that on the 17th day of May, LSS5, 
or at any other time the libellants herein did insure by one 
certain policy or any other policy of Insurance and thereby agreed 
to ind mnnily the aforesaid Armour, Plankinton & Co., the owners 
and cOusl: nees ot said cargo ol wheat, agalhnst the usual marine 


+ » al Pu ? NYour * ‘Te 
risks and perils of tne yoyage irom buffalo to New York. ( lalm- 


1; , ; j ; : ? Be 
ant denies that pursuant to such policy as set forth in the libel and 
® ’ ® ly 1’ ‘| 7 . Ma ’ . pi. »? 
complaint herein or any other poliey the said Armour, Plankinton 
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. ] } | .2t 1] ; ‘ : iid ad. 1 sail " aa 
WV Co. abandoned to the libellants herein the salad cargo of wheat as 
| 


, | I ] ' oe 
atsoever abandoned sald Cargo 


or for il total loss OP ll any way W 
of wheat to the libellants or their servants or vents, Claimant 
further denies that he has any knowledge or information suflicient 
to form a belief as to whether the libeilants herein paid to said 
Armour, Plankinton & Co. said sum of 89,211.25, and therefore 
leave s thie libellants LO such proot thereof as thie \ may be advised. 

Claimant further alleges that 1f the libellants have paid such sum 
for the loss of sald Careo it has be 1} paid under the policies and 
certificates hereinafter particularly referred to and for the benefit 
and to the credit of claimant, and not otherwise, as hereinafter par- 
ticularly set forth. Claimant denies that the libellants herein. by 

cs ea ini 


reason of the payment of the said sum of $9211.25 or any other 
sum for the loss of the said cargo of wheat In the premises, became 


subrogat d tO thre rights and claims and demands of the Sa] } Armour, 

Plankinton & Company for the loss of said cargo. or became subro- 

cated to thi rights of aby other persotl whatsoever or to any rights 

of anv nature whatsoever against this claimant or the said steam 

canal-boat “Sydney * or the ecanal-boat “William Worden” or 
against any other person or thing. 

12 Sixth. Neither admitting nor denying the jurisdiction of 
this court, claimant denles each and evi ry the other allega- 


tions in said libel contained not hereinbefore specifically admitted or 
denied, and for a further answer herein alleges: 


——— : 
in so 


THE STEAM CANAL-BOAT 


Seventh. That your claimant loaded on the boat “ Worden,” under 
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Y ork. and proceeded | boat with Sit L\ { 1] sh and the boat 
“Worden” arrived in] New ) that at Troy the boiler of 
the steamer was thor ined and repaired and tested by 
competent machinists | » the Hudson river: that 
afte I" such examilhat 5 testis your ¢ Hum nit pro- 
eeeded on the voyag : "\ it any mishap or acci- 
dent or troubl uti | | and tow arrive d 1) thi 
said river off Ksopus 1 the night of May 
929th. 1883: that ti ic suid steamer and 
her tow were proce sual channel and ata 
safe d istance Irom said posi Lt sti re, ahd W hile 
your celal mMmant an LWO Wel Oli ut V. Witnoutl any 
warnin 7% he under flu ee | steamer “ Syd hey . 
suddenly burst and th m about sixty-five 
pounds to twenty-five p WwW the indicator and 
by the slowing do iner: that ther 
1S upon the said stea ime unable to manag 
herself and tow, at e tide running full ebb 
with a heavy west wind, a y reason of a freshet, being 
two feet higher than usual, t 1 canal-boat and “ Worden’ 
were carried sideways and eas rd toward Esopus Island, and 
when claimant observed that said b and tow were being carried 
iis above toward si id ist i nad revel ( lie C119 ie Lilt COTIMCH d 
backing with all the power that could be got up,and thereby cleared 
thie steam canal- boat from strik Ing the rocks: th iL eve r’\ thing was 
done that could be done by claimant and crew of said steam canal- 
boat Lo prevent il na avold sald co! lish 1? th iL Lhe Sale col] Isilon \\ itl) 


suid rocks of the boat “ Worden ” 
occasioned by reason of the bursting of thi 
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and two of the crew were up and on duty and properly stationed, 
aud your claimant was on the lookout. 


Ninth. Claimant, further answering, here alleges that he paid the 
premium for the insurance On the cargo of wheat lost on the boat 
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“ Worden,’ and that such premium was paid by him to insure 

14 him against his liabilities as a common earrier,and that such 
premium was paid by him and his agents and servants with 

a distinct und: air gr and agreement with the shippers of said 
argo of wheat and the libellants that, in case of any loss or damage 


’ ’ ; ’ ' ’ ? 
LO said cargo Whillt in fransilu. Lhe pray rie nt of such 1oss or damage 
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DANIEL J. AUGUSTIN] 
te Votary Public, N. Y. Co. 
HYLAND & ZABRISKIE, 

Park Place, N. Y. 


‘ . : ' ’ i} . ' , es i j : ’ ’ ’ 
At a special term of the district court of the United States of 

: é, ’ j ' : ' ’ . . : 

America for the southern district of New York. held at the United 
States court-rooms. in the eitv of New York. on Tuesday. the four- 
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tne Stream CaANAL-Boat “SYDNEY and Her ( eS 


The CANAL-Boat “ WintttiAM WorDEN.’ 


And now Charles E. Wage r, sole o Maer O8 said ve — 2 Sydney 
and “ William Worden,” intervening for the interest himself in 
the said ~The and “* W iam Worden,” appears before the 
honorable court and makes claim LO the said VOCssi Is eLc., as the 
Satie are attached by the marshal, under process of this court, at the 


ei 26g: > A eek Si 1 ee eT a a Tate ns ny 


8 THE STEAM CANAL-BOAT “SYDNEY, &¢., ET AL., VS. 


instance of Providence Washington Insurance Company and 
another, and the said Charles E. Wager avers that he was in pos- 


sess1on of the sal Vesseis at the time ol the attachment thereof. and 
that the person above named is the true and bona fide owner 
LG of the said vess ind that no other person is the owner 
thereof: wher i prays to defend accordingly. 
C. EK. WAGER. 
Sworn to and subse | this fourteenth day of August, A. D. 


1SS3. before mi 3 
[SEAL. | DANIEL J. AUGUSTINE. 
Notary Public, i ae 
HYLAND & ZABL 


vidence the bill of lading or 
agreement tor tt lation of the cargo, marked Ex. 1. 
Admitted. 


LS (pull . ICXHIBIT J 


No. —. Burra.o, May 17, 1883 


“ Shipped by W. Meadows, in apparent ood order, on board the 
eanal-boat ‘Wm. Worden, of Morse, whereof —— —— is master, 
the following-described property, to be transported to place of des- 
tination without unnecessary delay,and to be delivered as addressed 
on the margin, in like good order, in the customary manner, free of 
liglhterage, upon payment of freight and charges as prescribed in 
this bill; consignees to pay all harbor towing from and to the usual 
place of landing; three week days, regardless of weather (inelud- 
ing day of arrival, providing notice of arrival shall be given before 
four o'clock p. m.), after arrival and notice of same, to be allowed 
consignees to discharge this cargo, after which time the cargo or 
consignees are to pay le murrage at the rate of two and one-halt per 
cent. per day Upon the freight, including tolls, for each and every 
day of such demurrage over the three days, as above sp ecified. until 
the cargo is fully discharged ; and it is agreed between the carriers 
and shippers and assigns that in consid ration ¢ Sp cially of the rate 
of freight herein named, the sald carriers, having supervised the 
weighing of sald Caryo in board, hereby agree that this bill of lading 
shall be conclusive as between shippers and assigns and carriers as 
to quantity of cargo received in board and to be delivered at port 
of destination, and that they will deliver the full quantity hereon 
named. All damage caused by the boat or the carrier, or defieienc) 
in the cargo from quantity as hereon specified, to be paid for by the 
earrier and deducted from the freight, and any excess in the cargo 
to be paid for to the carrier by the consignee. In case eral UC- 
comes heated while in transit the carrier shall deliver his entire 
cargo and pay only for any deficiency caused by heating exceeding 
five bushels for each one thousand bushels. 
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The freight charges or demurrage payable to as directed below 
or order, at place of destination, who is the only party authorized to 
collect the same, and whose receipt shall be in full for all demands 
on this cargo or bill of lading. 

In witness thereof the said master of said boat hath affirmed to 
two bills of lading, one marked ‘ original’ and one marked ‘ dupli- 
cate,’ of this tenor and date, one of which being accomplished the 
other to stand void. 

ARMOUR PLANKINGTON & CO. 
7,900 bu. No. 2 red wheat, ex. Cargo, ng Rt. Hallaran. 

Freight to New York five (5) cent Ss per bu. 

Advanced charges $200. 

H. MORSE & CO., 
Per ©. E. WOLFE. 

(Seventy-nine hundred bush!.) 

C. Ek. WAGER. 
1!) B. L.— Continued 


The freight charges and demurrage to the amount of $516.94 are 
payable by check to the ord Po the National Bank of the Republie, 
in New York, such cher ‘k to | ye de live red LO I. 5. rooke W Co. for 
such bank. The balance is payi able LO said Ie 3. Brooke WY Co., 
who is the only party authorized to collect the same, whose receipt 
shall be in full for all demands therefor. 

(New.) 

(ib. 2.) 

Printed across face in red ink the word ‘ original.’ 


Y 
’ 
’ 


Endorsed: Armour, Plankington & Co., Whitlock.” 


(laimant’s counsel offered in evidenee the contract or 


i 


policy of 
insuranee. Claimant’s Exhibit “A.” Admitted 


20 “CLAIMANTS Exuipit A.” 
Uniform Canal Cargo Policy 
The New ngland Underwrit iS, 
The Security Insurance Co. of New Haven, Conn., 


The Providence Washington Ins. Co. of Providence, R. L., 


Each acting and contracting for itself and not one for the other, 
for the true performance of the premises, each company for its own 
part only, which is one-half of all lability accruing under this 
policy— 

By this policy of insurance, on account of H. Morse & Co., for 
whom 11 May conceri— 

Do insure the several persons whose names are hereafter endorsed 
hereon as owner, advancer, or common carrier on goods, wares, 


) ee,  F . 


A 
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merchandise, Or country produce, On his own boats or boats belong- 
ing to others, load don commission or chartered— 

From place to place, as endorsed hereon or in a book kept for that 
purpose, for the Several al LnNbs, al the rate, and on the goods, wares, 
merchandise, or country produce as specified in the said endorse- 
ment. 


. . » 9 , , : . ; ? 7 ’ 
No risk CONSIGeCTeU as | i under this policy ubtli sald endorse 
a ; » } 
ment 1s approvea aha Lest Cr puahles or thell d liy 
} wae , ad arith, , (reel rf t | thea 
QULHOrIZee agents al Ss Withh Special lreCelichu Witt Lif 
COMM pahles and eCnaorsea 
) ; } ; | ‘ar 6) PP = “72h lac. 
beginning the adventures le foods, Wares, Merchandise, Ol 
3 - ee xP ~ 
country proauces iro | Itrhmedmately iOhOoOWINY thie hadi LHe 
‘ ; ° . i, » ; . . } 
Z| thereof at the po place endorsed as aforesaid and con- 
: — . so of } ] ——o 1 —— 
tinuing the Same uU Sald foods, Wares, MeCrehnanailse, Ol 
| ] ’ j ’ ] 4 ] . Zz . 
countrys product shall be saf y iandaed a ne port of destination as 


aforesaid ; and it shall and nay be lawful for the said boats to load 
in such a manner as is usual and customary for vessels employed 
in the navigation aforesaid to be laden without reference to any pro- 
visions on the same subject on marine law or custom applicable to 
vessels laden ior sea Voyages ; five days allowed LO discharg after 
arrival; no assurance to apply more than three days after lading 
while the boat is in port in which she 1s laden. 
Touching the adventures and perils which the said insurance com- 
panies are contented to bear and take upon themselves on said trip 
or voyage, they are of the seas, canals, rivers, and fires and all othe 
perils, losses, or misfortunes that shall come or happen to the hurt, 
detriment, or damage LO the said woods, wares, merchandise, or 
country produce laden Ol} board of said boats on the voyage or trip 
aforesaid, excepting perils, losses, and misfortunes arising Irom or 
caused by ice, jettison, theft, robbery, or barratry of the master or 
any of the crew of said boats, or from a want of ordinary care and 
skill(such as is common in sald navigation)in lading or navigating 
said boats, and excepting also all losses arising from or caused by 
the said boats being unduly laden on the voyage or trip aforesaid. 
[tis hereby expressly understood andagreed that these compa- 
nies will not be Hable for loss or damage to any cargo during the 
loading of boat resulting from lack of proper caulking, nor lor any 
loss or damage resulting from the spilling of ¢ 
boat in consequence of carelessness or overloading. 
Specie, bullion, jewels, bank notes or bills of exchange, deeds, 
bonds, mortgages, accounts, and all other evidences of debt, plate, 
medals, paintings, powder, piano-fortes, statuary, sculptures, and 
curiosities are not deemed to be included in any insurance unless 
specially mentioned in the policy and scheduled. 
In case of loss or misfortune it shall be the duty of the ecap- 
22 tain or crew or those having command to use the utmost dili- 
pence and attention to Save the property until some age of 
these companies shall arrive, and upon his arrival to assist him in 
the care and saving of the property, and neglect to do so will render 
the policy void, and it is understvod there Cah be ho abandonment 
of the subject insured, nor shall the acts of the insurers or their 


| " 
argo bY careening ol 
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Ine. saYV ing, or disposing of the 


5 


erty on deck unless by special 
| This policy shall not cover 
from exp! of cun powder, from acids, lime, 
to be paid f r detention of boat 

It is und stead and expressly agreed that 


loss 


thiis =: 


Ol) 


agreement Ih W 
or damage resulting 


R. I ‘ iT 


property hereby in- 


rents in recovering 
sured be considered a waiver or an acceptance of abandonment, nor 
afirming or denying any liability under this poliey, but such 
acts shall be considered as done for the benefit of all concerned, 
without prejudice to the rights of either party 
lnm | Novices the occur ‘ence of al evens: be given LO 
these companies by the insured, 1 with irty days from the 
time the same may happen the said insured shall’ deliy ver to said 
companies as | irticular an account thereof as the nature of the case 
will admit, stating the causes, if : nown, the extent thereof, and the 
nature of the interest of assured in the popes ty penioa other in- 
surance or assurances (if any) op mein was on i property at time of 
sald loss, which statement shall be in writing,s ioned aot regiment 
ind verified by his or their oath; and so much of said statement as 
relates to the cause, nature, and extent of said loss or damage shal! 
bh verified also Dy Lie oat th) of the master ol said boat Or vessel, or of 
some other person or persons having Immediate charge thereof at 
e time the same did happen, otherwise these companies will not 
be liable under this policy; and the amount of loss shall be ascer- 
tained by the opening of packages, when necessary, by a competent 
person and separating the sound from the damaged = these 
ompuniles being hable for the loss on the damaged portion only, 
which sf) il! *) ascertained by appralsem: nt by di} sintereste 7 “ rsons, 
or by sale at auction, as these companies may prefer 
‘ le sa d ss or damage to be estim: d acco! ling Lo the t Lrue aby i 
‘tual Cust) value Ol thie said property it ant place ) destination Ol 
the day of the disaster, and on the property not sctsine-viae O 
Zo iS dest LION thie said loss or damage | be uasce tained 1} 
the same manner, and the freight from the place of the dis- 
ister to the place of destination deducted, and these con panies will 
pay such proportion of the said loss as the am t hereby insured 
bears to the s d value of property so insur ¥ to be paid within 
IXty days altel enone a proof of the loss and interest thereon 
shall have vech mad » by the insured. In Ali cuses ol loss or dam- 
age there shall be re ucted, lieu of average, the sum of seventy- 
live dollars on losses on grain and general merchandise, and fifty 
dollars on flour and other cargoes, excepting salt,on which the aver- 
ve shall be one hundred dollars. 
In case of loss all unpaid premiums to be deducted 
ln the case of wet grain the dry portion in the boat (if any) to be 
OS der d iS a sample of the condition and quality of the Cargo 
when sh pped 
No claims to be paid for damage to cargo from leakage through 
the decks or other coverings of the boat. It is alsoagreed that these 
companies shall not be liable for any loss or damage to bar, bundle, 
ail, rod, or hoop iron unless total, nor for damage to goods or prop 


riting endorsed 


or matches: no loss 


yr Cargo OT demu} ‘age. 


this does not 


polic \ 
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cover any damage from ice, and if the voyage is suspended or inter- 
rupted In consequenc } oe oe coOnsecull vé daysor more the trip 
risk shall cease and te nate at and from 12 oe lock at noon of the 
day the boat is stopped ice: and in ease the navigation of the 
eanal shall during th be closed officially while the boat is on 
the canal the risk un this policy shall cease on the day the 
navigation Is thus clos lhree days, however, next succeeding 
such stoppage and clo Ul be allows at to discharge cargo, but 
any resumption of thy ve during the same season or the spring 
following shall not revive he “risk or revive the lability of 
24 these companies under this policy. The premium charged 


Ol abhiy risk terminated by either of the above CAUSCS shall 

be considered, notwithstanding, as fully « arned 
And provided further, and it 1s hereby agreed, that if the said 
Insured shall have alread made Lt) \ other Insurance Upon the 
premise s aforesaid not notified to these corporations and mentione d 
} 
Si) 


In or endorsed upon this pe licy, then this insurance all be void 


} 


and of ho effect: and 1n case of ably othe I" Insurance Ol Ubi pone lli- 
ses he reb y insured, wie thie r Prior or subst que lit to thie date ot this 
policy the insu re d shall not, 1n case Ol loss or damage, be entitled 
LO demand Or Fe celve ol these compan sanv greater portion Ol] thie 
loss or damage sustained than theamount hereby insured shall bear 
to the whole amount insured on the said premises. 

And it Is further provided and hereby agreed that if the said 
boats, upon a regular survey, shall be deemed unseaworthy or unfit 
Lo prosecute sald Voyape or trip on accoun t of rottenness or unsea 
worthiness, then the said companies shall not be liable to make 
good any loss under this policy; and it is understood that no loss is 
to be paid arising from any neglect lk Hot keeping the boat well 
pumped out except in case of accident; and it is also further pro- 
vided that the said boat shall at all times during the continuance 
of this policy be tight and well found in anchors, cable, rigging, 
tackle, and apparel as is usual and customary; also in all other 
things and means necessary and proper for thi safe navigation 


thereof according to the usage and custom ; and that whenever said 
vessel shall he at an vod In the night time she shall show one or 
more lights in a conspicuous place so as to warn and give notice to 


approaching vessels 
And, further, should any loss or damage under this policy be oe- 
casioned by any other ve ssel, person, OF persons In such a manner 
that such oth: r vessel or the owners thereof or such person or per- 
sons shall be liable therefor, then all claims for such loss or damage 
shall be assigned over to these nya." sand shall inure to their 
benefit In proportion to the amount of such loss sustained by thenm— 
that is to say, the amount — such loss shall be satisfied and 
25 paid out of what shall be recovered by such claims in the 
same proportion (according LO the amount) as the losses SuUS- 
tained by other sufferers shall be paid out of salad recovery. 
This policy may be assigned : Provided, that before anv loss hap 
pens notice shall have been given LO these com panies of such 1S- 
sigument; otherwise the companies shall not be bound to pay any 
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loss upon this policy: And provided further, that the said companies 
when so notified shall be at liberty to return a ratable proportion of 
the premium and thereupon be exonerated from their responsibility 
by virtue of this policy, and the SAIC shall Ceuse and be of ho fur- 
ther effect. 

Losses and averages to be situated and settled on each voyage 
separately, and all differences may be submitted to the judgment of 
arbitrators, indifferently chosen, whose awards shall be binding on 
the parties ; and in case these compan $s require il they shall be so 
submitted. It is furthermore hereby expressly A seanigsy- that no 


’ 


suit or action against said companies for the recovery of any claim 


upon, under, or by virtue of this policy shall be sustainable in any 
court of lawor chancery unless such suitor Cul : iiaiaiians 
within the Lime of Lwe lve montlis next aiter d loss or damage 
shall occur; and in case any such suit or action shall be comm: need 
against sald COUMpAahHles aiter the ( Npoul L1Iohn OL LW lve months leXt 
after such loss or damage shall have occurred, the lapse of enon s] all 
be taken and deemed as conclusive evidence against the vali dity of 
the claim thereby attempted to be enforced 

[In witness whereof the presidents of the Providence Washington 
[nsuranes Co. and security [nsurane Co. hav reunto subseribed 
their names and caused the same to be attested by their secretaries 
this — day of ——, A. D. 188- 

CHAS. PETERSO) 
P ele Insurance ¢ 


Hl. MASON, Seeretary 


his policy Wl 
thorized agent at ——. 
( ountersigned by 


—_ —— i j 
(tediti 1aoT) 
> ” i] J j ] } , " : , | ” . , 2 . ' 
2b Libellants counsel uliso olfers 1h eVid ne Gertieate ol 
on + od Bel @ +) } 
insurance, marked Kx. 2. Admitted 


LIBELLANTS Iexuipitr No. 2 
Providence Washington Ins. Co., Providence, Rh. | 
Security Ins. Co., New Haven, Conn 
New England Underwriters, Inland marine department; Worth- 
ington WV Sill, ie | avents, butlalo, N z, 
Canal Cargo Certificat 


\’ 4 4. + = = 
NO. ODS SI O10. 


This certifies that H. Morse & Co. Insured under and subject to 
the conditions of policy No. 462, isswed by the New Kngland LU nder- 


: } stie® . pesmi ts nil he ma St 
— i ie _— PR Re NR iI cl i ips So ee elec 
se ie OE i, BT 


writer n the sum hundred seventy-five i] 
in board cargo ol bo \ 
On wheat SO STD. at » New Yor te) 
10s f a pavabl | d return of tl Ce} 
Lificatl | 
This cert f insurances not \ med by 
the autho I Pents tor thls COnMMpa it b N. } 
bullulo. N. Y.. May 17th, ISSo0 
| WORTHINGTON & SILL 
(fore lwen 
Written ae ite 1 ini 
Received, New York, June 26th, 1SS3, from New Itngland Under 
writers LineLy LWoO hundred CiecVell dollars lth TU I Loss 
and damage under this e rtificate. which hereby urrendered and 
annulled 
SO.21L1.70 LRMOUR PLANKINGTON 
WHITE LOCK 
Kendorsed: Ii. Morse & Co 
Libellants’ coun olfei ) evidenc ceipt, | \ 
Admitted 
27 LIBELLANTS Exuipit No. 3 


Security Insuranes Company, New Have n, Conn 
New England Underwriters inland marine department; Worth- 


| 


7? : > 
Ineton XW Sill, ven i ag ts. 


— 


— eo ; , een ’} 4] 
Received of Worthington & Sill, gen’l agents of thi 
7 : 


Washingt Ll) Ins Lo. Ol Providence. Rt. [. 


ind the Security Ins. Co 
of New Haven, Conn., comprising the New England Underwriters, 
. y ; . ] ’ ’ ’ {i ee) ] i . . . 1} + is } : 
five hundred and twenty (920) dollars in full payinent ol bf CiAIMS 


7 
for loss on our interest in the cargo of wheat of boat “ Wm. Worden,” 
sunk in the Hudson river on or about May 29th, 1885; and for and 
in consideration of such payment we, H. Morse & Co., hereby as- 
sign and transfer to these companies all claims and demands against 
the steamer “ Sydney ” or her owners arising from or connected with 
said loss of said cargo, and these companies are hereby subrogated 
in the place of and to said claims or demands of said H. Morse & 
Co. against said steamer “Sydney ” or her owners to the extent of 
their interest insured by said companies. 
MH. MORSE & CO. 

29 Libellant Insel also offers in evidence the notice of 


abandonment, ix. No. 4. Admitted 
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LIBELLANTS Exuipit No. 4 

Agreement made and entered into tl 6th dav of June, 1885, 

between Armour, Plankinton «A Co., of New York CiILY, of the first 

part, and the Providence Washington Insurance Company of 

rovidence, Rhode Island, and the Security Insurance Company of 
New Haven, Connecticut, of the second part, witnesseth 

he 17th day of May, 1883, by one certain policy of 

Insurance, the salad parties Ol Lil SCCONA | ru. vecalii thy assurers ol 


? 
arth. upon a cargo i wheat on board rhe 


hereof Charies k. Wager was master on 
} ) - 7% ’ ? } : 
her late vovage from Buflalo to New York: and whereas, detriment 
? | ’ 7 | . 
and loss having acerued to the said insured property by reason of 
. : } } ] ‘ tn ] : : 
some of the perils in the said poliev mentioned and described. the 
; ; . 
} , i] , : Re . “ | I " | ] , . : 
aid parties ot the first part have ceded and a indoned LO the said 
+ ’ 

‘ef , j ‘ ’ l, : ] ; , . * ¥ , , <* cy ‘ } ; »* 
| ies O| Lhe second part the said lmsured property and all thei 
; + : .- 

' r ’ ’ ’ 

t : 

And wiiereas tiie sald parcies or the second part have accepted 
* ; : ‘ € oy ] on | : ‘| . . ~ i 
Lt) SAlG cession and abandonment Ahnld fTave erefore pald LO Lbne 

’ 4] : » } ' . | ° st . . 

iid parties of the first part the sum of nine thousand two hundred 

: 

" } ’ ] a . — ‘% , 7 ; | th) ry? | ’ +] id 
and eleven qgoiars mm ul SALISTiu hn oO i?c@ Sum DV tne sal 
1} . \ itis red 

\ ‘ ) : j : 4 t | ‘| yf i}. ] " et ¥ . f on ‘ 

Now. LOIS AGTCCIICHL WILNeESSCLI] LIAL Lil! . i parties of the frsi 
— ee +o. ; ' = ) fr 4) +P) - ag i RAG } wt el P , nf 
| ii tii 4 LESLIE aAvitlil Gi Lilt Sijiti) Til (j eho «at iti t ‘ (i. \ bit i payren 
i + + 


} , 


. : } , } os . . ] ‘ : . 
spereby ackKnowiedVved, have ceded Ana Lwanaoned and set Oovel 


unto the parties of the second part aforesaid and their assigns the 
aforesald cargo ol wheat and all the neh title. and inte rest ol the 
parties of the first part thereunto; and the parties of the first part 
hie reby relens and discharge thre parties Ol Lie Ser nd part and their 


successors from any claims and demands whatsoever by reason of 
the policy of insurance hereinabove mentions d. 
29) And the said parties of the first part hereby constitute and 
appoint the said parties of the second part their attorneys 

revocable to sue for, recover, and receive thi said Careo of wheat 
ana all moneys thence arising and all damag 3 of and concerning 
the same, either in the names of the said parties of the first part or 
in their own proper hames, to wit. that of thi DArty of the second 
part. 

Witness the hands and seals of the parties of the first part the 
day and year first above written. 

ARMOUR, PLANKINTON & CO. jb. s.| 


In presences of 


Ur. Cc. WHITLOCK. 


ov Counsel for claimant ollers in evidence the application for 
insurance, marked Claimant's Ex. “ B Admitted. 
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CLAIMANTS Exnuresit B. 


Worthington & Sill, general agents, New England Underwriters, 
canal insuranee: oftice, No. 48 Main street and 10 Dayton street, 
Buffalo, N. Y. 

(Copy.) 
Insurance is wanted by H. Morse & Co.—loss, if any, is payable 
to do. or order—on wheat in board, cargo of boat “ Win. Worden,” 

SO S75. rom Bull: ilo LO Ne W York. 


ORE POU. ecimiicininitimins ak 
Buffalo, May 17, 1885 
Hl. MORSE & CO.,, Applicant. 


51 Claimant’s counsel! also offers in evidence a draft, marked 


Claimant’s Ex. D,” and a shipping bill, marked “ Claimant’s 
Ex. I.” Admitted. 


CLAIMANTS Exuipir D 
li. Morse & Co. 


$516.94 DurFALO, N. Y., May 18, 1889. 
Pay to the order of J. W. Bridgman, cashier, five hundred and 
Sixteeh jy dollars fifteen days after date; or if you shall sooner 
collect tre olyt and charges on Can - boat si William Worden,” then 
pay said sum immediately thereafter. <A bill of lading of such boat 
is placed in your hands, bearing date May 17, 1883, for the express 
purpose Ol | abling you to meet this draft 
ll. MORSE & CO 
J. FERO 
To k. B. Brooke & Co., New York. 


Protest ior non-acceptance only. 


Printed AC! Lia face in red ink 


— accept this arait and agree to pay the amount named as therein 
directed at thi 


(Signed bk. B. BROOKE & CO. 


AIMANTS Exnutpit E.) 
“No. BuFFALO, May 18, 1883. 
Shipped by “- “a e & Co.,in apparent good order, on board the 
eanal-boat *‘ William \\ or sad of Syracuse, whereof Charles E. 
Wager is master, th wing-deseribed property, to be transported 
to place i Raiilntian 


yithout unnecessary delay, and to be deliv- 
ered as addressed on the margin, in like good order, in the cus- 
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tomary manner, free of lighterage, upon payment of freight and 
charges as prescribed in this bill. 

Consignees to pay all harbor towing from and to the usual place 
of landing. ‘Three week days, regardless of weather (including day 
of arrival, providing notice of arrival shall be given before four 
oclock p. m.), after arrival and notice of same, to be allowed 
consignees to discharge this cargo, after which time the cargo or 
consignees are to pay demurrage at the rate of two and one-half per 
cent. per day upon the freight, including tolls, for each and every 
day of such demurrage over the three days, as above specified, until 
he cargo is fully discharged ; and it is agreed between the carriers 
and shippers and assigns that, in consideration especially of the rate 
of freight hereon named, the said carriers, having supervised the 
weighing of said cargo in board, hereby agree that this bill of lad- 
ing shall be conclusive as between shippers and assigns and carriers 
as to quantity of cargo received in board and to be delivered at port 
of destination, and that they will deliver the full quantity hereon 
named. All damage caused by the boat or carrier, or deficieney in 
the cargo from quantity as hereon specifi d, LO be paid for by the 
carrier and deducted from the freight, and any excess in the cargo 
to be paid for to the carrier by the consignee [n case erain be- 
comes heated while in transit the carrier shall deliver his entire 


cargo and pay only for any deficiency caused by heating exceeding 


. 


five bushels for each one thousand bushel 

The freight charges and demurrage to the amount of S— are 
payable by check to the order of ——- ——, New York, such check 
LO by delivers d to—--_—- -—-— for such bank. the balance payable LO 
said —— ——, who is the only party authorized to collect the same, 


whose receipt shall bein full for all demands therefor. 
39 kx. L.—Con 


Tolls on this eargo having been advanced by H. Morse & Co., if 
. ' ~~ ] ; . ‘} . oe . ; " 
refunded must be to them or to their orde 
li) witness whereof the said master of said boat hath affirmed to 
nad Olle marked ‘dupli- 
cate, of this tenor and date, one of which being accomplished, the 
other to stand void. 


bil] f ladine had ‘astaoimnal ? 
LWO DILIS OI Maing, one narnKnea = OFrigihal 


100 bush ls of wheat: 


Freight to New York, per bushel, 5..---.---- ae $395 00 
Captain's advance eee 


On safe delivery ik. B. Brooke & Co. collect as above and 


pay captain a ee eee id 


Ilold subject to our draft $319.44. 
H. MORSE & CO. 
rERO. 
Care le. é Brooke WN C'o., New York 
J. W. SCHLEHR, 
Dep. Cleri 


3—224 
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ind rsed: 


TELE LLL DIDI se elsiessinneitinibeine talent mmandahiniiig S14 82 
ELLE ELIOT OO TOT silaisiahtlekinuatiine t in ae oe 
NE o,, ncccisc chante semana niemiinmaiemmdettims” at ae 
Cush ae re aee sea EY. nS aC eben eee ene ye : ~ eae 

AY) YH 


H. Morse sient die authdihe ike dpamvesdl ovement 6 neinbeonewns 


30 Counse} for the respective parti S read 11) ¢ Vid ner thie Les- 


nv taken in the district court as the same was contained’ 
ounsel for each party reading the testimony taken 


mn the aposties ( 
heir own half, including all the testimony of Me AdOWS, Morse, 
Sill. he re Inalte r sel forth. 


The court. on claimant’s 


7? 


application, allows him to put in testi 


nce. 


mony OF) the jUC SLION of nes or Lor 
Counsel fo. : the respective parties thereafter and on thy llih day 
f December, 1SS6. read in evidence the depositions taken on the 


Oj] 
sang negligence: 

Here the testimony was closed. 

The claimant and appellant duly excepted to the findings of fact 
ns ol law and the refusal to find facts and conclusions of 
In 


, } 
and conciuslo 


law hereinatter 


i } 


referred to and set forth and for the reasons ther 
mentioned 
lirst. 
In Live third finding of fact ' 
The learned judge finds, among other facts, that “and at the 
i with him (Meadows) for the 


saine time entered into a contract 
transportat Of} the Cargo LO New York. evidenced by | bill oft 
in which they (H. Morse & Company) ) described themselves 


lading, 
as carriers \rmour, Plankinton & Company as shippers ;” to 


which the « int duly excepted on the ground that there is no 
evidence upon Which to base such a finding of fact. The only ev] 
dence Upoh wien uid finding is based is the bill of lading sel 


forth in the third find) ny of fact and the following testimony of 


William Meadow id Henry Morse : 


34 WILLIAM Mrapows, being duly sworn and examined as 
a witness tor the libellants, testifies: 
(By Mr. McCartuy 


OU are Uiit ntleman referred to in the bill of lading f 


Y u 
Yes ‘ant pper 


Q. Wh i‘ iO Vou reside ? 
5 A. Butlalo. My occupation is commission merchant, 
mainly in hand ng grain, and that was my occupation in the 


month of May, Rete 
Q. (Handing witness Libellants’ Exhibit No. 1.) Are you the gen- 
tleman referred to as the shipper in that bill of lading ‘ 
A Yi 7 sir 


~ 
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\). Did you have this Cargo of seventy nine hundred bushels of 
wheat there? 
A. Yes, sir; it was consigned or was about to be consigned to 


Armour, Plankinton & Company, of New York, who were the owners 
ol the CAarYO in this ease. 
Q. Did you contract for the transportation and insurance of this 


A a 


Q. With whom did you make that contra 


x 
Obiected to on the ground that it should appear whether the cot 
miecled to ohn tne ground that 1b Should appear whether the Con- 
ract W: hn writing or not 


, 
\ 7 } } 
\ VU Verval the contract Was a Verval contract 
. } . ? ] 1] - } 
\) it is, it was made before the bill of la rF Was signed 
\ 1} | | i lay | | I 
, Fit \ i PEd a GS] plAUGLIY Wiis signed 9 Vi > a : 
1 } — , | :, 
(). With whom did vou make the contract 
‘ | e ; , ‘ . , | ] ’ i | | ] : i Fas 
i Mors W UO.. whose names are attached > LIIC bill OF iadineg 
| . . . ' . ] . . ‘ ® ; L~ ‘ +) 
(). What was the transaction between vourself and Morse & Co. 
i] ! ] ’ | | ,* ’ ’ , i oe — , 
rhe t our i}) thi rst pruraCe, state what \lo se Ww to.S DusiIness 
Wi 
| \\ ~ | a ’ ry Tf r yy | ; | 
i ‘ > i* \ rr KDOW]) Line rt ee o4 if ee Oi Cal re JUGULS, 
. \ ' 4s] = 
) raers, and owners ol canal-boats. Seca | rs Lkney are COMMONLY 
known as 
i? 7  F 
vy Mr. McCarrny 
; } ' } 
Oo. Vi transaction did vou have with them—Morse «& Co 
? "; 
\. Me ‘ Co.? I don't know | ean’t recollect just now thi 
’ , 
, )) nnel 1} whi i riyis art Cl] r DOAL- If | ‘F | lh Was 
‘ \ il | i 1h i iii | ‘ Li t ith ' & ai vv < 
cy ’ } P + —_ ie ; Pe . y 4 | . 
1D : ped, but the ordinary way would be | would either go to 


Lip] . 
Morse & Co., who had boats, or they would come to me, hav- 
ing the property to ship, and we would agree upon the rate of 

eht for carrying that load of wheat to New York. After that 
agreement was made Mr. Morse would gu to my office and get an 
rder for the load of wheat. At the time ol YreLLIng the order iIny 


man. mv book-keeper. who writes the order, will instruct him where 
Lo msure [ 
() le that a nart of the contract ? 


‘ 
\. That isa part of the whole contract. Morse & Co. go down 
Application for insurance, and when the boat 1s 


? 
and Make thelr app 
| | } | ° , + , ° ; . ae ’ ’ ’ ’ ’ , &. . 
it ided Or Ly iOre it ls loaded the certineate i> Oc ii up) LO i o1ice, 
} } | ; . p ' : : 5 4 + ‘ * ’ . « 
ind when the bill of lading is signed, as tar as my pares Is COl- 
1, tl ntract Is ed. The bill of lading is signed 
eerned, the contract 1s consuinmated. he bDlil OF lading 18 signees 
by Morse & Co. and a COPY is signed by mysell 
y 47 ’ 4a . 1. } ‘ - . : j : ' ' . , _ ' _ 
Q. When the bill of lading is brought to you is any other paper 


A he rmnsuranee certificate 1s eith r DrOULTIL a nat time or ve- 

; ’ ° >. aT ae " | : > ' } + | | . 14" hat } . 

i>] Wie IStaLil\ require | Lees wetore, SO that Vf KHOW tha Lie 
. .] before she is loaded or by the time she is loaded. 


‘ 4 ‘ 


| l 
() Would you accept the bill of lading with ut the certificate 4 


- a s 
a AE OO is ii " s ee laa Sia — “ : 


oes a st 
‘elise tecll ican that pe alt tite: et tity taal matt at etc a 
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Q. And how is the premium paid? 

A. The premium is paid by the carrier, Morse & Co. ; they pay 
the insurance company. 

©. In what way? 

A. The account is made against them. Their contract with me 
is to carry that cargo to New York as wellas toinsure it. The rate 
named there covers the insurance. 

@. That is $516.94 ? 

A. I suppose that is the amount; maybe that includes the advance 
charges. (Examining the paper.) ‘That $516 includes the advance 

charges. 
Oi (J. To the extent of the value 
in this case, then ? 


f the cargo, who 1s insured 


Objected to. Objection sustained. 
(By the CouRT :) 


Q. Do I understand you that the rate agreed upon for transporta- 
tion to New York includes the insurance premium ? 
A. Yes, sir 


at rate includes the paying of the insurance ? 


_ 
owe 
me 
f 


ing that the rate covers the insurance do you mean to 
state to the court that the rate for transporting to New York agreed 
upon with Morse & Company includes the premiums to be paid upon 
the certificat 


A. ‘That is a} t of the contract. as we understand it: yes, sir: 
that they shall furnish the insurance, furnish the insurance certifi- 
cate, and pay th premium upon it, but hand it over to me as In- 
surance on the | perty 


Would you give him the cargo if he didn’t do it? 


(by the ¢ 
QM. When the insu certificate is handed to you is the indorse- 
ment like what | exhibit 2 made upon it at that time? 
A. Yes, air: it is iorsed over to me in this way. 


©. That is done at the time? 
A. Yes, sir. 
Q. Not after the loss happens? 
A. Oh, no. 
(). That indorsement Is made at the Lime the certificate is de- 
livered to you? 


A. Yes, sir. 
(By Mr. McCarrny :) 


Q. You speak of custom or what would be done ordinarily. Wasn’t 
that the state of facts in this case ? 
A. Yes, sir. 


PA an amare om 
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©. Does this bill of lading and certificate of insurance go on to 
New York before the boat leaves Buffalo ? 
A. It did in this ease. Before the boat leaves Buffalo? | 
Ste can’t say as to that. It goes promptly at once where the prop- 
erty is owned in New York. 
(). both are sent to the owners ? 
A. To the owners of the grain or as directed 


a 


(By the Court:) 


(). The rate of transportation is paid by the owners ? 
A. On the delivery of the cargo in New York, less the advance ; 
} ’ 1} ! 
there are advance Charges they usually pay me, charges that accu- 


bony 
, 


mulate before it arrives in Buffalo, but that has no bearing on this 
case at all 


Cross-examined by Mr. HyLanp 


(). Hlow long have you been in this bu 


y 
_— 


A. Sinee 1S72 


Q. You have shipped a great many ce: of grain to New 
York ? 

A. | have; VOCs, sir. 

J. And a great many of those cargoes phi well damaged during 
that time? 


A. I have a fair number of losses ; Ves, Sl! 

(). Have you known a single instance during your time where 
the Insurance company, after paying the loss on your cargoes, have 
demanded of the captain of the boat or brought a claim against 
the boat itself for the moneys they hav paid out for losses on 


, ) 
CAaPryro 


? 
O)biected to. 


. 


The Courtr: I think Lought to admit that question in econneec- 
tion with what is claimed in the answer us being the desigu of the 


— 


insurance—that it is for the benefit of the currier 
Exception 


A. I don’t think | know of any case of the kind. 
J. When Vou mad this agreement with LI. Morse WX UO. 
ou did you make that agreement with them as principals or as 
agent of the captain of the boat? 


Objected to as a ¢ uestion of law. 


i 

(). Did they represent themselves to be principals or agents when 
they took this cargo to transport? 

Objected LO as Incompetent, and also as to form 

The COURT: The witness has already sald that he does not re- 
member about this transaction. You can prove by him anything 
he knows in regard to the relation of Morse & Co. to the boats or to 
the captain of this boat. 

The Witness: Doesn’t the bill of lading prove ? 
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Mr. Hytanp: We stand on that, that they are the principals and 
carriers as far as that is concerned. 
(). When does the captain of the boat sign this bill of lading ? 


a 


Do you know that he slon d that 
Objected-to. 


A. That is SU PPOs d to bi the captain s name. 
©. Do you know that the captain signed this bill of lading also ? 

‘ = P _- 

Ob Cle d 'O as immaterial! : that aiter the admission that Morse iV 
Co. are the pi IncIpals in the contract the Captain Ishii t of any conse- 
quence one way or the other. 

The Courr: It is plain that we must know what was the relation 


which Morse & Co. sustained to the boat. 


LO \/ Was it signed in your ¢ thee or not? 
A. It was not In ri) \ othce 

Q. Was its i when you signed it or not,and when Mr. Morse 
signed it’ 

A. That Is s CU | » be the captain’s signature there. That Is 
signed, | suppo much for Mr. Morse’s protection as ours. We 
usually ask that tl iptain sign a bill of lading as well as Morse, 
although we look to Morse as the carrier. We ask it for additional 
security 

Q. Isn’t it a eust n your business that you will not allow‘any 
cargoes to be | inal-boats until they are insured by the car- 
riers so as to protect ve the owners a collateral security ? 

Objected to as 

The COURT Ls! rf t what he sald —that they Will not take 
the bill of lading unt t the insurance, and that the rate paid 


includes the iInsurai 

Q. Then the cargo } | ured in the name of the owners at 
all? 

Mr. McCartuy: That appears here 


A. The certificate ther shows how if is insured 
(. Does it show in whose name it is insured ? 
A. We suppose that that transfer transfers it to the owners. 
Q. But your instruction is to the carrier to go and get it in- 
sured ? 
A. Yes, sir; that is the instruction 
. Do vou know why you don’t go and get it insured yourself? 
A. I only know that that has been the custom and the way the 
business has been done since I have been in Buffalo and in this 
business. It has been done in this way: We direct the in- 
4] surance, as a rule, but it comes out that the carrier pays it in 
this way: It is included in the bulk charge—the bulk sum— 
and the account 1s kept between the insurance company and Mr. 
Morse, as far as that is concerned. ‘That is the way the business has 
been done. How it originated in that way I can’t say. That is 


A. pos sir. 

al speakit it’ 
A. It is all the same. 

the captain, | suppose 


of the captain 
Morse W 


Company 


90 
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the way I found it and the way it has been done since I have been 
there 

Q. Do you know anything about the arrangement between Morse 
W Co, and the captal n of “A canal-boat ? 

A. Of thi it particular boat? 

Q. Yes, or of any other—that is, the customary arrangement be- 
tween the captain of the boat and Mr. Morse when grain is carried 
In this manner 

A. I have a general idea how it is done 

(). How is it done? 

Objiected LO as immaterial how it is renel ly done that is this 
particular case that should be inquired about 

The Court lf he knows in regard to th istomary way doing 

ich business he m Ly i] 

except 1 

(By the Court :) 

Q. Have you any knowledge whatever regard to any interest 
of the owners or captains of the boat in tl nsurance? 

A. In the Insurance 

\«. Ur as respects the payment of the premiums of insurance? 

A. Nothing, only what I have stated. I will say this: The cap- 
tain 1s supposed to have his freight-list insured in this particular 
policy-—that is, his advances, what has been advanced to him, and 
the freight-list, as it is called, on the lakes or ocean to the amount. 
probably, of five hundred odd dollars, and would claim that. 

Tl usually take out a separat policy tor that claim, 
\? but in this case it must be all included in the one policy—a 
separate certificate, | mean—whiclh the carrier holds. 

(J You have spoken of * advanes a md 4’ ieht-list.” 5 hey ure 
hot thie same, are they ¢ 

A. In this ease it is all merged in one certificate 

(). But they are different things ? 

A. Yes,sir; they are, but shew 4 are included in the one certificate. 

(). What advances do the captains pay 

fa They adval ice the caplaln, as Unaers ind it. about all the 
freight before it is earned. 

i). You mean the adval nce ot irelg ht? hat Is all you mean ? 

1. Yes, sir; and there are also what we call back charges—that 
Is, the expens pli G86. t down from the West 

\) he ¢ iptall ) doesn tL pay that ? 

A. Yes, sir; we ask them to pay the back charges, as we call 
them 

(). Doesn't Morse & Company pay those ? 


pi as the agent of 


; } if 
 ¥ it 


aay eae ae » ee RR ee ee eee me 1 “* > eee 
—o - A ne een arse a 
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By Mr. McCarrny: 


Q. You don’t know, do you ? 


A. No; I don’t know in this case what Mr. Morse did on this 
boat. but I am speaking of the pr neral Way of doing business there 


By Mr. HyLanp 


Q. You do speak of Morse & Company as being the agent of the 
captain ' 
A. I don’t know in this case whether they were the agents of the 
boat or not [| have no means of knowing 
Q. How do you account for the fact that Hl. Morse & Company 
issue an open policy for the whole season if you say it 1s customary 
for your clerk to notify Mr. Morse where to insure the cargo when 
he com in? 
43 A. Morse & Company don’t issue any policy, as I under- 
stand it, do they ? 
Q. Morse & Company don’t have an open policy issued for the 
season ¢ 
A. Issued to m ? 
(). To thet 


A. I don’t k vhether this’ policy is issued to Morse & Com- 
pany under which that is insured or issued to me directly. I really 
don’t know ab 1 | have never looked into that question. 
know [| got the certificate of insurance, and further than that I have 
never known \ | the general policy or whether there is any 
general policy issued or not. I only know that I demanded that 
certificate of ins ince at the time this contract was made and | got 


it. Further than that | don’t know. The insurance company will 
probably tell you how that is. 


(By the CoURT:) 


(). | understood you in your direct examination to testify as 
though you or your book-keeper had the selection of the companies 
from whom insurances should be got. 

A. Yes; we do, as a rule, direct to insure in certain companies. 

(). How, then, could a certificate of this kind be obtained under 
a standing open insurance policy ? 

A. That is the point I justanswered. Iam a little obscure about 
it. I do not know whether that policy is issued to Morse & Com- 
pany under which that certificate is issued or to whom it is issued 
or whether there is one issued at all or not. I really don’t know 
that. 

Q. You testified as though your clerk had a choice and could 
designate what company he pleased. 

A. That is the custom of doing the business. The party owning 
the property has the direction of the insuranee. He directs Mr. 
Morse to place it in certain companies and it is done, as a rule. 


ing 
Mr. 
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(By Mr. Hynanp:) 


(). Is there any other bill of lading that you signed aside 
id from this one that has been shown you ? 
That is marked “original” across the face, is it not? 
Then there is a copy or duplicate. I sioned a COpy of that. 

(). And those are the only ones that you sign, the only ones you 
issue at the office are one set, known as the original, and then you 
make one copy ? 

A. You will see that I have not signed that on 

©. You have one that you have signed ? 

A. No; I haven't any that | signed. 

This shipping bill doesn’t speak of you as agent. Do you ship 
in your own name and not as agent ¢ 


A. Sometimes | ship in my own name l am agent in that case. 
(). The shipping bill does not so state. Ilow do you explain 
that? 


’ 


A. I can’t explain it, but I was agent all the same. 

(). As matter of fact did H. Morse & Company know who owned 
that cargo when it was eye except that you were the shipper? 
Me V coul Le 1] by the bill of lading. 

Thi it is _ only way they could tell ? 

Yes, s 
They could tell who the consignees were, but they couldn’t tell 
who the owners were’? 

A. Not very well, not who the actual owners were. 


{) 
i 
A. 
() 


Mr. HyLtanp: I submit counsel has not shown anything further 
than the papers show. He does not show any insurance. 

Mr. McCartuy: I rest the case. I am quite willing to leave it on 
the testimony of Mr. Meadows that Armour, Plankinton & Co. were 
the persons insured. 

Mr. Hyrtanp: I claim that the court has a right in such a ease as 
this to give me a decision now. 

The Court: There is nothing gained by dismissing a case on 

merely formal crounds. If the insurance COMM pany Is enti- 
AD tled to recover at all the facets pe rtalning to it had better be 

set forth here, unless there 1s Some Go dr USOll why it should 
not be. 

Mr. Hytanp: I think I shall submit the case 


It is agreed that policy No. i2 is like the Open policy 1n form, 
and the Opell policy is offered in evidence 


Mr. McCartruy: I will admit that no persons’ names were en- 
dorsed on the back. 


The policy is marked “ Claimant’s Exhibit A.’ 


New York, January 7, 1885. 
Mr. McCartruy: I offer in evidence the abandonment. 
Mr. Hyitanp: This purports to be an abandonment of Armour, 
Plankinton & Co, to the libellants, but I object to the introduction of 
1— 24 
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the document until thev have shown that Armour, Plankinton « 
Co. were insured 


The paper is admitted and marked Libellants’ Exhibit No. 4 

46 WittraAmM Meapows recalled. 
(By the Court 

©. How | ive you known this kind of business to be dong 
in Buffalo by | middle men ? 

A. I have negaged in the business in Buffalo for eleven or 
twelve years | was, more or less, connected with the same busi- 
ness 1n Chica ye or six more--twelve or eighteen years, proba- 
bly. 

Q. What do isay in reference to the business done by this 
class of py rsol wheth I bias voods they handle are usually 
owned by them | refer to the “ se: lv rs’ as they eal! 
them. 

A. Asarule, t | t own them. 

(). Do you km what the usual practice Is In regard to the Sig: 


nature to the bill of | ding whether it is the same as In this eas 
or diff rent—that IS LO Say, whether the scal pers, as you call the Iti, 
signed the bill of lading or not; 

A. It is usually signed as in this case. Jhat is my experience. 

\) And in regard to procuring a certificate of insurance to ac- 

pany the bill of lading, is that customary or usual ? 

A. It is univers, I believe. 

(). ‘Then you mean to say that the course pursued here, such as 
has been testified to by you In) regard to this particular Instance, 
was the same as the usual practice 4 


A. Yes, Sir. 


Q. How long had that been in practice—just this mode in buf 
falo? 
A. Since I have been in the trade there— twelve years, ab any 


rate, and how much longer I do not know. 
(By Mr. McCartny :) 


the owners of the cargo, were insured by means of this transaction ” 

A. I have always understood so. 

(. Have you ever known or believed or supposed that the in- 
surance company after paying you had lost their right of subroga- 
tion; that they ever intended to do anything by which they should 
lose their right of subrogation ? 


Q. You have always understvod, haven’t you, that your parties, 


Objected to. 


47 A. To confess the truth of it, I have never given the mat 
ter any consideration. I have never had a case of this kind 


(By the Court :) 


Q. Have you ever considered at all in what form the insurance 
effected in the way you have mentioned was to be made available 


‘jr 
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as distinguished from the fact that it was to became available to the 


COLSITUOMNeCeS 
; ‘— , 
A. |] SUpPpose the insurance was available only to the owners of 
the property. I never looked upon it in any other way. 


by Mr. McCarruy :) 


(). Did you contract with Morse & Co. to give them the benefit of 
that Insurance or the boat the benefit ? 


‘7; 


Did you intend to do so 


Cross-examined by Mr. HyLanp 


. i“ . , . , . sae r : | . . 
(), Don’t vou regard yout position as age! for the vessels, the 


L =~ - 
lake vessels CONDMONE It there, in regard to the owners of the cargoes 
of wheat and ralll, about the Ssaulue rr latively as LT. Morse W Co.., 
representing the boats that come there: you represent owners of the 

\ . 


() And d in’t you regard HH. Morse W Co. an all these scalp rs 


~_ 


A. Do you ask me if I regard thtm in the same light as agents of 


" essels 
| } ri ’ ;, 

©. Don’t you regard yourself as repr the owners of the 

rerq) | ~ Livers as represent i | 5 


©. Where do you reside’ 
A. In Butlalo. 
long have you resided ther 
A. About thirty years. 
Are you one of the members of the firm of Hl. Morse & Com- 


1 are the senior mem be eT 


? 
i? 


). And the company is composed of yoursel! 
A. My brother. 
How long have you been doing business under the name of 
H. Morse & Company in buffalo? 

A. I should think about twenty-four or twenty-five years. 

\) During thut time have you been constantly engaged In the 
business in which you are pow engaged ? 

A. I have. 

(). Will you state to the court what that business is—the whole 
nature of that business? 


and who els 


ae ee en 


Fo A A a 
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A. It is loading canal-boats, taking freight, and loading boats on 
commission 


aunt 


The Court: State in detail just how the business is transacted, 


just what you « 

(). W hie a ait LO Buffalo and reports LO you what do 
you do? 

A. We get a loa free tit. 

(). How do y 


A. By going to rain-recelvers or grain-owners and _ procur- 
ing the freight 
(), And when you procure the cargo what do you do? 


— 


We go to the captain of the boat, arrange with lim to put on 
the load, insure the boat, and charge it up to the captain. 

). Do you insure the cargo? 

A. The cargo; yes, sir. 

(). State how you Insure the cargo, the manner of doing that. 

A. We make out an application and take it to the COMMpAany, and 
they put it on our book which contains the policy We take it to 
the company, and they enter it upon our book and give us a certifi- 
iy by the Court: The Company enter it in your book ? 


A. Yi ~F sir. 


(By Mr. Hyranp:) 
QQ. And what do you do with the certificates ? 

A. When we clear the boat we get the captain’s bill of lading, 
which we sign, LOO, pin it to that bill of lading, and carry it to the 
party who gives us this cargo to carry. 

@. What do you do that for? 

Objected to. Question withdrawn. 


Q. Whom do you insure and in what capacity do you insure 
when you get out the policy or certificate ? 


Objected tu as a question of law. 


The Court: I will allow you to prove the usual course of busi- 
ness, what they do in the usual course of business, and what they 
did also in this particular instance. 

). Who pays the premium for this insurance ? 

A. The captain of the boat. 

J. When you procure this insurance for whom do you act? 
A. For the captain. 

). Of the boat? 

\. Yes, sir. 

Q. Who pays you? 

\. The captain pays us a commission. 


(By the Court :) 
Q. How is that commission regulated ? 
A. The customary price is five per cent. of the amount of the 


o= 
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freight. Should the freight amount to four hundred dollars it would 


be twenty dollars; three hundred dollars, it would be fifteen. 
, 


). What is that computed upon—the freight from Buffalo to New 
York? 


A. From buffalo to New York; yes, sir. 
©. How in regard io the prior charges? 
A. That we have to pay, when there are charges, but we 
gel ho more for that. 

‘ 


). By paying you mean you advance it only, I presume. 
A. We advance it; yes, sir. 


yf } 


(By Mr. Ilytanp:) 


. & 


(). Had you a book account with the captain of the “ Worden 
in this case at the time this CUuryo Was shipped f 


A. I had. 
(By the Court :) 


. How are you reimbursed for the prior charges that you ad- 
Valice, if you do so ? 

A. By this commission that we charge—five per cent. on the 
‘7 7) } | } Yr ‘ol I] LW LL <¢ (rat haek } sy 7 \W : 
amount Of the treigit. Ow ado We gel DaCK the money: © 
make a bill of lading and make a draft on our agent in New York, 
and we put in this charge of the insurance and our commission 
and advances. 


(By Mr. Hyianp:) 


©. And where is it collected by your agent ? 
A. In New York. 
() When the Cargo is deliver 
A. When the cargo is delivered. 
(By the Court :) 
(). You Suy it Is collected when the CAPLO Is 7 livered. lLlow is if 
collected ? 


A. Collected by our agent from the consignee or owner of the 
grain. 

Q. Does the captain indorse your draft? 

A. He does not. 

Q. Why doesn’t the captain collect the whole amount himself? 

A. Because he has had such a portion of the freight in Buffalo. 
We have to advance the money to run down with. 

©. What voucher is there to the consignee to know how much to 
take out for the captain? 

A. The bill of lading. 


(By Mr. Hytanp:) 


—_ 
ow 


(Ilanding witness a paper.) 
. That is a draft made. 

On this cargo ? 

. I think it is; yes, sir. 


What Paiper is that ? 


_ 


7 | 
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ol Claimant’s couns: fers the draft in evidence, and it Is 
marked ~~. laiman! Xx pet 2D.” 


(By the Court 


\J llow is it that the Capa doesn’t collect the whole: how do 
you pre vent the captain from colle LING the whole amount ? 
A by consigning him to an agent here. [le L’OUCS LO the ageut 
that agent collects the money from the—— ; 
(). Consigning whom, do you mean? 
A. The captain. We give him a bill of lading, say, to an agent 
here; on that agent we make another bill of lading, putting in the ~- 


amount of the advance. and add a draft for that amount of advances 
that the captain has Ih) Buffalo. 


(By Mr. HyLanp:) 


(). (Handing witness | paper.) see what that indorsement is Ol} 


the back. 
A. This is a bill of lading of the boat “Sydney.” 


Mr. HyLAND: That is not the one | wish. 


(). (Handing witness another paper.) What is that? 

A. This is the bill of lading of the boat “ Worden.” 

Q. That was issued and delivered at the time this cargo was 
shipped and is for this cargo which was lost? 

A. Yes, sir. 

(). Look at the endorsement on the back of the bill of lading 
and see whether or not that was made before the bill of lading was 
given to the captain. 

A. That was put on before it was given to the captain 

The paper is offered in evidence and is marked Claimant’s Ex- 
hibit E. 

(By the Court :) 
Q. Exhibit D is such a draft made upon your agents here ? 
A. Yes, sir. 
52 Q. And is for this sum of $516, and that represented your 
advances and commissions and insurance premium in this 
case; 1n other words, it was what you were to be entitled to out of 
the earnings of this freight? 

A. On the back of the bill of lading it is made up, copied from 

our book. 


(By Mr. HyLanp:) 


Q. How many does the captain sign of those bills of lading ? 
A. He signs one for the ownerof the grain. 1 think he signs one 
only for us—one or two; I| will not be certain which. 


(By the Court 


Q. This is a different paper altogether from what is given to the 
shipper—Exhibit ki? 
A. Somewhat different | i 
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Q. Itisn’tacopy. Itisan independent paper that you have made 
out yourselves ? 

A. Yes, sir. 

Q. And what was there in this case’as between you and the cap- 
tain that consigned the captain, as you say, to E. B. Brooke & Com- 
pany? ‘There is no no signature of the captain here. What signa- 
ture of the captain have you got? 

A. We have that on our boat book, which is at home. He signs 
the book we have at home. 


(J. lle signs the poat book ? 
A. Yes, sir. 
Q. You don’t send the boat book to your agent here? 
A. We do not’ 
By Mr. Hytanp 
(). What do you send with this draft to ivent here ? 


=. B21 , : 
(), Is it like this on 


() Do you mean to Say you sf nd a COPY Ol that same hil] oft lacd- 


¢: 
, . <P } live ® ‘ > \r I 
ing that you give the shipper LO anybog Cist 
‘ nl ; . 1 | — , f 4] | Thos . ot : 
A. We send not a regular copy of that, but something similar 
to it 


‘ 
A. Yes, sir. 
(). Do you send a duplicate ora copy ¢ 
A. Yes, sir; to our agent; through the bank. 
(). Signe d by the master ? 

A Signed by the master 
Do (). Something different from this (exhibit I)? 

A. Something different. 
@. You haven't got that with you? 

[ don’t think [ have. I presume Mr. Brooke has got it in his 


. 3 P as ° +i — rer - . . 
(). | am spe aking of that paper—elthe ra dauplicate or a copy. 


A. 
othice. 

The Court: This paper (Exhibit E) would have no effect on the 
boat or captain t 

Mr. Hytanp: The draft that goes with that to Mr. Brooke is an 
order LO colleet the draft. 


(By Mr. HyLanp:) 


Q. Who collects the freight down here? 


). 
A. Our agent, Mr. Brooke. 

( By the CoURT 4 
(. Why doesn’t the captain get it if he wants it? What is there 


to prevent his getting it? 
A. The bill of lading we give to Mr. Meadows. The advance is 
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made up and put on that bill of lading, and on that bill of lading 
it is ordered to be paid Lo our agent, Mr. Brooke W Co. 

(). This is the part that you refer to, in this corner (referring to 
the paper) ? 

A. Yes, sir 


(By Mr. HyLanp:) 


Q. (Handing witness a book.) What book is that you have in your 
hand ? 

A. This is our day book where we enter up our boats. 

(). What account Is that (on p. 116)? 

A. That is the account of the boat “ William Worden” on that 
day, May 18th, and the advances to said boat on that day as made 
up, the insurance, commission money advanced and owing, if any, 
and so forth. The expenses, charges, and freight for my bill of 
$516.94 consist of the following items: To Worthington & Sill, in- 
surance, $14.82; commission, $19.75; Alanson Morse, cash, $240.26 ; 
cash, $34.74; William Meadows, $200. 

(By the Court :) 

Q. Your commission was five per cent. ? 

A. Yes, sir. 

(. And the captain’s charges were five per cent. ? 

A. Five cents a bushel, and it amounted to $395, making our 
commission $19.75. 


54 (By Mr. HyLanp:) 


Q. Ilow long has this system or plan of shipping been practiced 
in Buffalo? 

A. Ever since I have been in Buffalo—thirty years. 

Q. During that time have there been many losses by sinking of 
cargoes in your business? 

A. Well, quite a good many. 

Q: Were they all insured in the same manner in which this cargo 
was insured ” 

A. They were. 

Q. Were the certificates of insurance sent out in the same way 
that this was’ j 

A. The same way. 


Mr. McCarruy: | don’t see how it is possible for this witness to 
give such testimony 


(By the Cour’ 


Q. You are speaking of your own business? 

A. I am speaking of my own business. 

By Mr. HyLanp: During that time has any suit or claim ever 
been brought against the captain of the boat or yourself for loss of 
cargo by subrogation to the owners of the cargo? 

A. Never has. 

(. Not a single instance 


*; 


on 
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A. No, sIr. 

Q. Do you know how other scalpers in Buffalo do their business ? 

A. Well, about the same way that I do. 

Q. Do you know that? 

A. I do. é 

Q. Do you know whether this is the customary way for all scalpers 
to do their business in Buffalo in this trade? 


A. It is. 
(). And has it been since you have been there ? 
A. It has. 


} 


Q. Have you known of a single instance where a suit has been 
brought in any case, whether in your business or theirs or any one of 
theirs, against the captain of the boat or the scalpers by the insur- 
ance company under subrogation to the owner's interests in the 
cargo? 

A. I do not 

(. Is it understood and known, and has it been for twenty or 
thirty years, that in every instance the captain of the boat and the 
carrier are insured in this manner? 


5D Objected to on the ground that the question as to who Is 
insured is one of law,and that it is a matter of contract in this 
case who Is Insured. Objection sustained. 


(). Is there any understanding between you and the agent of the 
company with reference to who is insured and with referenee to the 
meaning of the clause “for whom it may concern?” 


Objected to on the ground that that is a question of fact of abso- 
lute contract and not of understanding at all. 


The Court: So far as asking for his understanding, I will have to 
exclude that, but he may state any conversations, if there were any, 
with the insurance companies on the applications on taking out 
either the original policy or certificates. 


1g 


Q. What conversations have you had, if any, with the agent or 
officers of the insurance company when this open policy was taken 
out by you in connection with applications for insurance? 


Objected to on the ground that the only foundation for any ciaim 
on behalf of the captain must bea contract made by this gentleman 
with the owner of the cargo; that any conversation with the insur- 
ance company is of no consequence unless that conversation itself 
was an insurance. 


The Court: I will admit testimony that bears on the same class 
of dealings. I will allow him to give conversations, if there are any, 
between him and the company or those who represent the 
56 company in respect to such applications, either for the orig- 
inal policy—the open policy, as it is termed—or in obtaining 

the certificates. 


(. With reference to who was insured, I mean. 
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A. At the time this policy was taken out I don’t recollect of hav- 
ing any conversations with the agent, but I have had conversations 
with the agent, Messrs. Worthington «& Sill, and they understood 
1t-—— 


Mr. McCartuy: State what was said. 


Q. In substance what was said between you with reference to the , 
subject. 

A. I cannot call to mind particularly. 

(By the Court :) 

(). Have you ever had any conversations with the insurance peo- 
ple with reference to this class of insurance as to the persons covered 
or intended to be secured by it” 

A. I have. 

(). In connection with taking out policies, | mean. 

A. Yes, sir; and it was understoed that the captain of the boat 
was insured. 


Mr. McCartrnuy: I must object to this answer. 
(By Mr. HyLanp:) 

(). Was it stated in substance to that effect ? 

A. It was stated in substance to that effect 
(By Mr. McCartny :) 

(). Stated what? 

A. ‘That the captain of the boat was insured. 
(By Mr. Hyianp:) 


Q. Did you or did you not state the capacity to the insurance 
companies agent In which you acted during some of these times of 
conversation ? 


Objected to as leading 
A. I think I did 
Mr. McCartruy: That is not evidence. 


Q. Have any of these certificates been returned to you in 
57 any of the transactions that you have had for collecting losses - 
which had been pala Dj the captain t 
A. There has. 
(). How often has that occurred in your business ? 
A. It may have been two or three times a year, and may have 
been less some years, : ’ 
Q. And have you collected from the insurance company the losses 
back under the certificate for the captain ? 
A. We have. 
(). Has there been any dispute with reference to your right of col- 
lecting’ Have they always paid at once? , 
A. I dou’t recollect of there having been any dispute ever. > 
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(). Is it demanded: of you that you get this cargo insured before 
you take it? 

A. It is. 

Q. Do you know why they required that? 

Objected to on the ground that it would be a mere surmise on the 
part of the witness. Question withdrawn. 


(). Do they require of you other securities than simply the ship- 
ping bill of the captain of the vessel that their cargo will be carried 
through safely or that they will have some one to pay for it in case 
it is not? 

Objected to as a mere argument and as incompetent. 

The Courr: There are but two points in this case that are im- 
portant The first Is as to the specific arrangement made at the 
time of this shipment, and the other is the regular course of busi- 
ness. 

(). Do you know who the owner of the cargo is at the time these 
certificates are issued ? | 

A. We do not. 
os (). You don’t know anything about that’ 
A. We do not. 
®. And you didn’t know who was the owner in this case ? 


A. We did not. 
Cross-examination by McCarrny 


The bill of lading showed to whom the cirgo Was consigned, 


didn’t it? 

A. It did: when we got the bill of lading from Mr. Meadows we 
then understood it was consigned to Armour, Plankinton & Com- 
pany, but we didn’t know who owned the grain. 

(). You did know when you got the bill of lading? 

A. We did not. 

(. You knew who the consignees were 

A. We knew who the consignees were. 

(). I sup pose the very reason why you got this policy originally 


on account of whom it may Conce®rli Was by Cause you did not neces- 
= or would not know the names of the owners? 
That is so in a certs iin degree. 
o. You are one of the bondsmen in this suit, are you not? 
A. lam. 
©. And you are interested, are you not, to a considerable ex- 
tent ? 
A. Iam not to any great extent. [Lam ona bond. If you will 
allow me to explain 
Q. I will ask you some more questions: One of the boats pro- 
Cet ded agains! ltl this libel Is the " William W orden 28 
ns Ye 
At ‘the | time when she was proceeded against, a year ago last 
me 2 you were not the nominal owner? 
A. We were not the nominal owner. 
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A man named Wager was the nominal owner ? 

A. He was. 

). But did you not have a mortgage on the boat ? 

A. My brother had. 

). Morse & Company or only your brother? 

A. My brother. 

59 Q. And that mortgage was at that time overdue, wasn’t it? 
A. I presume likely it was, but I do not know for a cer- 

tainty. 

(). And what was the extent of that mortgage? 

A. I should think the extent of that mortgage was then some 
SSOU 

QM. And after the boat “ William Worden” was damaged by com- 
Ing on these rocks you or your brother got her repaired 4 

A. No, sir; the insurance companies that had the insurance on 
the boat got her repaired. 

Q. What company was that? 

A. That was the Buffalo Insurance Company. 

Q. And what was the extent of those repairs ? 

A. Between nine and ten hundred dollars, | think. 

Q. So the interest of your brother in the boat was to the extent 
of this mortgage of eight hundred dollars? 

A. It was. 

(). It was a purchase-money mortgage? 

A. I believe it was; I won’t be certain; I hardly think it was. 

Q. Do you know whether or not that mortgage has been paid ? 

A. It has been reduced down to four or five hundred dollars, I 
think. 

J. And you became a bondsman for the “ Worden,” didn’t you? 
A. Yes, sir. 
¥. Did you, as well as your brother, sign the bond ? 

A. I did. 

Q. Speaking from the general course of your business, do you 
admit or do you deny | 
were common carriers’ 

A. We consider ours 
captain. 

Q. But the captain is a p 
sonal contract, isn’t he”? 


ae 


-_ 


Morse & Company, in this transaction, 
es common carriers, together with the 
rson who intervenes only on your per- 


The Court: I think it would be better for you to get the facts. 


(). Mr. Meadows, the shi 
the captain at all, was he” 
A. He was not. 
6U (). Never saw him ? 
—, No. sir. 

Q. You applied to Mr. Meadows for the job, if I may use that in- 
elegant term, and you applied for a load to take to New York, or 
he applied to you fora boat ? 

A. One or the other. 


per, Was never brought in contact with 


DS heed 
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Q. After your arrangements have been made with Meadows you 
simply get al _— and did in this case ? 

A. ‘Yes, $] 

(By the Court :) 

(). ary take the job from Meadows not knowing what boat you 
will ge 

A. We his id the boat ready LO load al) took this load for this boat. 
In this case you did? 


) 

. , . 

A. Yes, sir. 

(By Mr. McCarruy :) 


Q. What particular reference did you have to the Sydney—any ? 

A. In regard to this load, none. 

(J. You undertook and agreed with Mr. Meadows, then 1, lo find 
transportation for his grain and to get it insured ? 

A. Yes, sir. 

(). Do you know whether Mr. Meadows made that special req uest 
of you or not? 

A. I think very likely, as he always or genera!ly does, he asked 
me to insure it with Worthington & Sill. 

Q. You were to be paid—I suppose the agreement with Meadows 
was—a certain sum for taking the cargo to New York and getting 
it insured ? 

A. Yes, sir 

YQ And in this particular case the sul nm was }O16.94, wasn’t it ‘ 

A. It was five cents a bushel. No, it would not be so much 
as that; five cents a bushel would be 35 395 

(). Did five cents a bushel cover the cost of transportation as well 
as the cost of insurance? 

A. It is always customary that the man taking the freight gets it 
insured. 


} 


(By Mr. Hytanp:) 


(). Taking the freight or cargo? 
The Curgo., 
6] (By Mr. McCartuy 
Q. You say that $395 stands for five cents a bushel? That is the 
cost of transport ition, is it? 
A. Yes, Sir 
Q. But, in addition to that, you undertook to insure, and that in 
this particular ease was fourteen dollars and some odd cents more, 
and that had to be added. It was more, wasn’t 11 
A. No. sir: it was not more. ‘That was included in the $395, the 
insurance that the captain paid. 
The five cents a bushel was for transportation and Insurance 
premium ? 
A. Yes, sir 
Q. And was intended to cover both 
A. Yes, sir. 


‘; 
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The COURT: How does it show in the day book ? 

Mr. Hytanp: $14.82: that is in addition to the $395. 

The Witness: No: it is not: it is out of the S395. 

The COURT (examining the day book) The book shows the Toss 
amount of the freight $395, and then it shows certain charges, and 
the shipping bill sent to Morse shows the same aggregate charg: 
deducted—that is, the insurance Is deducted from the freight, which 
is the five cents a bushel. 


by In other words, it comes to this, that for the $595 o1 
per | US shel you are LO get the car 
get it peared? 


five cents 
, transported to N ~\ AW Yor k and LO 


a. 3e 
(). 
*¥ 


ce 


7 
— 
ed 


Y 
Thee argo is the foundation of the contract ? 
Y 
[ 


(). “we n addition to that, the S?00 freiedhit charges that 
have 6 acelin on the par of the « 
put in the bill of lading 4 

A. * Yes, sir 

Making in all $516.94? 
A. Yes, sir. 
And this becomes a lien on the cargo? 
A. Yes 
62 Q. After that transaction was effected you paid over to 
Worthington ©” Sill fourteen dollars and some cents as pre- 
mium ? 

A. Yes, sir 

At the time you made this bargain with ] 
anything said about 
fit of that Insurance 

A. Not anythin 

(). If it be true that ei r yourself or any body else got any bene- 
fit out of that contract with Meadows it must ‘ a benefit that 


** . + . ae 7 
aryo OFr are about to advance 


) ir. Mea _ Was there 
elf or any other person having the bene- 


arises from custom in the port of Buffalo. must it not? 

A. Well, we don’t understand it so 

Q. Did you communicat that instance to the captain of the 
“ Worden . that you had mad any conti ‘act with Meadows for lis, 


the captain’s, benefit 

A. I don’t think that I dia 

Q. When you went to Worthington & Sill 
day, wasn’t it? 

A Yes, si 

And me this certificate—you were doing 

contr: et that you had just made with Mea lows 

A. Yes, sir; and to ney ourselves and the captain. 

(). Do you say you did or did not? 

A. We ‘did. 

QQ. Immediately after you got the certificate from the insurance 
company you pinned it to the bill of lading and took it back to 


Meadows? 


, Which was the same 


it pursuant to the 


~ 
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A. Not immediately after—not until th 
advances made up and the boat cleared 
). Within a reasonable time ? 

A. Within a reasonable time 
s soon as the ficures had been ase 


» A 
A. Yes, sir. 
\ 


with Meadows, did you not? 
\. Yes. sir 


XJ. When the loss occurred and the mon 


\leadows or Meadows’ principals do 
any right to that money 


A. So far as our interest was econ: 


Do (J. \ our i] iterest as advancer 
® Yes Sil 
{ 1) a4 } . aa ? ; «> 
iJ. rt] hy other right 
. 
A. Not 
(). Your interest as advaneer amounted 
4 


i 
Q. And you don’t pretend that your 
neht whatever to the residue of the mon 
mour, Plankinton & Company ? 

A, We lid hot. We did hot own Liat iy 

Q. Do you say that the captain of 

f se’ ight thousand dollars th 

Plankinte dn wv Company f 

A. I don’t think he did. 
(). ‘There was no contract between you 


& Company or between you and Meadows 
to that money or to any part ol it, was th 
\. No, su 
(). Suppose there had been no insural 
thing in the transaction between yours 


‘ou did that pursuant to the contra 


would hav prevented Armour, Plankinton 


SULNY thes boats to recover tor the loss 
A. | should think not. 
(). Was there anything in 


7 + | 
vou know of, that cut of 


} 1] , j 
rogation that they would have had upon pa 


ton & Company ? 
A. With Meadows & ¢ vompany | cannot 
(). Now. Wi i] you be k Tih | Cho 
alice 
A. With the understanding and the « 


Mr. McCarruy: [| don’t eare about thi 


The Court: You must let the witness fi 


question 
i 


4 A. (Continued.) With the underst 


vourself or the owner of that b TOT th) 


cll 


hat you had n 


had been paid « 
pretend that you 
| 
~ WAL 


A 4 


° ? 
vour firm—lhad 


Armour, Sig 14 


at was paid to 
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ance company that ourselves, as common carriers, and the captain 
are protected when we take a policy from them. 

Q. Protected in what way ? 

A. From any loss. 

(. Protected against whom ? 

A. Protected against any loss that may occur while a cargo is in 
transit, after being insured, from Buffalo to New York or to any 
other port. 


(). How can that be true, if, as you say, Armour, Plankinton & 


Company would have had the right to bring suit in case they had 
not been insured ? 
A. They were Insured. 
). But in case they had not been ? 
A. Ido not know. I cannot say whether they really would have 
aright or not. [I am nota lawyer and hardly supposed to know. 
Q. Suppose a loss had occurred cn the way to New York through 
the negligence of the boatman—through his gross negligence— 
would there have been such a protection ? 
A. I cannot say that there would. 
Q. In other words, then, custom, understanding, or whatever else 
it may be, in Butlalo, does not protect the boatman from his own 
from the consequence of his gross negligence ? 
A. I don’t know that it does. 


gross negligence 


(). Or from his negligence ? 

A. I don’t know that it will. 

Q. You don’t say that it would ? 

A. I don't 

(. You can't s iy it would ? 

A. I can’t 

Q. You can’t say t is such a custom ? 


The Court: Mr. MeCarthy, | must protest against your asking 
the witness what his judgment is. 

Q. (Handing witness Exhibit No. 3.) 
That is your receip' 

A. Yes, sir. 

Q. Why did you sa\ 

insurance companies 

65 the steamer “ Sydney 


Please read that receipt. 


this receipt that you transferred to the 
all your claims and demands against 
or her owners arising from or con- 
nected with said loss of cargo—why didn’t you include the 
“ Worden ” also? 

A. Well, that was handed to me on the payment of this amount 
of money. I didn’t look at it particularly ; supposed it was all 
right. I do not know that it is notall right now that I should have 
given such a receipt. 

Q. I am not assuming at all that it was wrong in you to give it, 
but what I want to know is why vou apparently assigned all your 
claim against the “Sydney?” Why didn’t you also include the 
“ Worden ?” 
A. It is because, probably—simply because they didn’t ask it. 
Q. But it is your receipt? 
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A. Yes, sir. As it appears, they didn’t put in the “ Worden.” 

Q. Did you at that time draw any distinction between the pre- 
sumable liability of the “Sydney ” and the “ Worden ” because the 
“Sydney ” was the towing boat? 

A. I don’t think it was spoken of at the time. It was not, to my 
recollection. 

Q. Do you remember whether that was in your thought or your 
intention ? 

A. I do not. 

. You ng t remember ? 

A. No, s 
You can’t now say ? 
[ cannot. 

(. Are you now drawing or willing to draw any distinction, after 
having read this receipt, between any presumed liability of the boat 
“Sydney ” and the boat “ Worden ?” 

Question not allowed. 


(). ‘The captain paid no money in buffalo to you, did he? 

A. I think he paid some on the mortgage that he paid my 
brother. 

Q. On this shipment, when you got the bout of the captain and 
put the Cargo aboard, he paid you no money then ? 

A. No, sir. 

(). You are the firn—the ones who paid out all the money ? 


A. Y es, sir 
66 (). And you advanced to the captain a sufficiency to pay 
his — and towing on the way to New York? 
A. Yes 
(. An d all those sums are included in this $516.94? 
A. Yes, sir. 


(). You do not mean, then, when you say the captain paid the 
premium that the money actually came from the captain's hands 
to yours? 

A. Not from the captain's hands to ours. 

(). You mean just as it appears here? 

A. Just as it appears on the bill. 

(). In this particular case do you know who owned the “ Sydney,” 
who actually owned her? 

A. Captain Wager owned the boat, but another party had a 
claim on the boat for about all she was worth, | think. That man 
is now dead. His name was Gillispie. 

Q. You had no bargain with Captain Wager one way or the 
other about the matter, did you, as to whether he would employ 
mules or get a steam-tug or how he would get to New York with 
the “ Worden?” 

A. We did understand that he was going to tow the “ Worden ” 
with this steamboat “Sydney.” 

Q. Was that expressly agreed upon, or don’t you remember ? 

A. While it was not agreed upon, it was understood by all that 


= | 
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that was to be the case—that he was towing the “ Worden” with 
the “Sydney.” 

Q. Are you prepared to say that no action similar to this has 
ever been brought against boats either by underwriters or by owners 
of cargo ? 

A. I am prepared to say that I have never heard of any. I have 
never heard of any. 

Q. You are not prepared to say that such suits have not been 
brought ? 

A. Tam not, but I have never heard of any. 

(). Do you get also a rebate on this insurance premium ? 
A. We do not. 


(). When the transaction is completed you make a draft 
67 on E. B. Brooke & Company, in New Yerk, through a New 
York bank ? 
A. Tl 


rough A Buffalo bank : yes, sir. 


Q. For all the money that you have paid ont? 

A. Yes,si 

(. ‘To wit, the $200 paid for back charges? 

A. Yi 5, Si 

(). Fourteen dollars insurance premium ” 

A. Yes, s 

Q. ‘The money advanced tothe captain for tolls and river towing? 
A. Yes, Sil 

@. And your own commission ? 

A. Yes, sil 

() Now, wha Ly paid tO the captain in New York rep- 


ympensation, doesn’t it, toa boat captain 
for one of those trips from Buffalo to New York? 

A. Oh, no, sir; probably he would only have a hundred dollars 
left in New York to co His freight amounts to$395. We take 
out this commission, the Insurance, his tugging in Buffalo, if any, 
the trimming of the load which we paid for him, and then we may 
give him a hundred and fifty or two hundred dollars, and he might 
have a hundred dollars to collect in New York, or we might give 
him this two hundred and he might pay on his boat, which I see 
in this case he did—paid $240 on the boat “ Worden,” and only took 
thirty-four dollars and some cents to run down with on this boat. 
How much he took on the “ Sydney ” | don’t know. 

Q. ‘This $595 is subject to deductions for trimming and your com- 
missions, is it? 

A. Yes, sir. 

(. And canal tolls, and so forth ? 

A. Yes, sir. 

Q. Of course, if it were not subject to these deductions it wouldn’t 
be so large? 

A. No, sir. 

(). The owners wouldn’t have to give so much ? 

A. No, sir. 

Q. Isn’t it often the custom in Buffalo, or do you not often 
in Buffalo get two certificates of insurance on one of these 


68 
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shipments —one to cover the cargo owner and one to cover yourself 
for advances? 

A. We do not, as a general thing. 

(). But it is sometimes done? 

a. 16h sometimes done. some other parties do it, because the 
bank requires a certificate for these advances, and some other par- 
ties do do it. We hardly ever do it when dealing with such mel 
as Mr. Meadows. 
©. But it hay be done sometimes and ay not be ‘ 


4 


A. Yes, sir. 
(By Mr. Hynanp:) 
] 


(). It is only done where the bank wants further security from 


} 


ena 
~ wo 
a 
- 


Ir. McCartuy :) 


You say that certificates have sometimes been returned to 


). “ When we have collected from the insurer.” Do you mean 
re the certificates that represent vour advances ? 

A. No, sir; we have sometimes had the main certificate. 

(). Have vou so dealt with the Providence & Washington Com- 
pany ¢ 

A. I cannot say for a certainty that we have, and I cannot say 


that we have not. 
(By the Court :) 

(). Do you have any voice in the running of the boat after the 
Cargo 1s loaded 4 

A. Not any. 

Redirect by Mr. HYLAnpD: 

(). Mr. Meadows received the signature of the captain to the ship- 
ing bill which you signed for Mr. Meadows. Was Mr. Meadows 
yrresent when he signed that, or where is that signed ? 

A. It is signed in our office. He was not present. 

Q. But the shipping bill is signed and sent to him after it is 
signed by the captain 


A. Yes, sir. 


G9 Q. So that the shipping bill is signed by you and the cap- 
tuin both which is made with Mr. Meadows? 


A, Yes, SIT. 

©. Then there is no other agreement between you and Mr. 
Meadows and the captain and Mr. Meadows except that bill? 

A. That bill. 

(). That is all there is to 1t? 

A. Yes, sir. 

(). Of course, Mr. Meadows knows that you are representing the 
boatmen in getting the load ? 
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A. Yes, sir. 


Mr. McCartuy: He may not know what Mr. Meadows knows. 
The Witness: I am willing to admit I do not. 


Q. When you ship grain in this way, as a common carrier or 


agent or acting in both capacities, do you ever ship without insur- 
Ing your cargo 4 
A. We never do. 
(. Never do; 
A. Yes, sir. 


AL., VS. 


you always Insure your cargo? 


70 Henry Morse recalled. 
(by Mr. HynLanpb:) 
Q. When you ship grain in this way, as a common carrier or 
agent or acting in both capacities, do you ever ship without insur- 
ing your cargo” 
A. We never do 
(). You always insure your Cargo 4 


A. Yes, sir. 


‘7 


Henry Morse furth: 


(By Mr. HyLanp 


r examined. 


71 Q. In answer to a question put to you by Mr. McCarthy 


yesterday you stated that you had interest only in that part 
of the money which was paid to you, and that you had no interest 


in the money paid to Armour, Plankinton & Company, or words to 
that effect. What did 


mean by that answer? 
Objected to as calling | 


witness’s construction.. 
ruled. 


Objection over- 


A. That the money that was paid to Armour, Plankinton & Com- 
pany was on the loss. They being owners of the grain, that portion 
of the money would go to them, we receiving the amount of our 
advances out of the loss, and the balance of money belonging to the 
owner, as we understand it, should go to them. 


Q. If the owners were not paid this money who would have to 
pay it? 


The Court: This is trying to argue with the witness questions of 
law and legal rights involved in this contest. 


Claimant rests. 


72 And claimant also excepted on the ground that the learned 
judge ought to have found that H. Morse & Company and 
Charles E. Wager, the claimant, entered into a contract 


with 
Meadows for the transportation of the cargo to New York, evidenced 
by a bill of lading, in which Morse & Company and Charles E. 
Wager described themselves as carriers and W. Meadows as shipper 
and Armour, Plankinton & Company as consignees. 


‘ 
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Second. 


In the third finding of fact 

The learned cireuit judge further. finds that H. Morse & Com- 
pany “agreed with him (Meadows) to transport 7,900 bushels of 
wheat from Buffalo to New York on the boat ‘ Worden’ and to in- 
sure the same for a freight of five cents per bushel;” to which the 
claimant duly excepted on the ground that there was no evidence 


upon which to base such a finding of The only evidence upon 
which said finding is based is the bill of “lading Lil ellants’ [exhibit 
No. 1, set forth in the third find! ne of fact | Libellants’ Exhibits 
2, 0, and 4, and Claimant’s I xhibits A, B. een KZ, and testimony of 


} ! 'y 


Me: idows and Morse above set forth, ana thie following testimony of 
Henry S. Sill: 


Ilenry S. Siiz, being duly sworn and examined as a witness for 
the claimant, testifies: 


| reside in Buffalo; I am in the business of insurance there, and 
have been for seventeen years. In May, 1885, | acted for the New 
england Underwriters, where this cargo was insured. I am agent of 
that company. exhibit A is in form the can the polic: y; No. lia 
issued to Morse & Co. We issue this kin ¥ of open poll cies every 
spring ourselves at Buffalo, and we deliver them to the 

3 scalpers. They run for the season—that is, until the Erie 


| iy ; lobar { 
canal closes. hey are issued sol bY IOP VUSINCSS On the canal 


(By Mr. Hybtanp:) 


©. When that is issued in what manner do you take the risk on 
any singie Cargo under that Opel py 1} \ What is the manner of 
insuring any single cargo under that open policy 

A. The application is made under this open policy in writing by 
It. Morse & Co. 

Q. Look at that paper handed to you and see if that is a copy— 
a form of the application. 

A. That is the customary form; yes, sir. 

Mr Hyrtanp: Now,I willask the libellants to produce the applica- 
tion made for the insurance of the cargo—the application on which 
Exhibit No. 2 was delivered. 

It is produced and offered in evidence 

Libe lat its’ counsel! objects to it is tending LO at : : LO or explain or 
contradict the contract of insurance,which ts in ‘iting. 

[t is admitted and is marked Claimant’s Exhibit Bb. (Excep- 
tion.) 

ow Hynanp: It reads as eae: “Worthington & Sill, general 
agents, New England Underwriters, canal insurance; office, No. 48 
Main : street t and 10 Dayton street, Bu! ffi lo, New York. Insurance is 
wanted by H. Morse & Co.—loss, ane. payable ditto or order—on 
wheat on board, cargo of boat ‘William Worden,’ 39,875, from 
Buffalo to New York; rate, — cents, $—.” (That blank ought to 
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be supplied ; that is in the original, apprehend.) “Total premium, 
s—. Buffalo, May 17, 1888. H. Morse & Co., applicants. 


(By the CourrT:) 


What is the rate that is inserted in such a form ? 


Does that specify the rate agreed on in each ease ? 


74 \. We enter the rate according to the class of the boat as 
we insure it i don’t remember the elass of that boat. 
(). Is the figure filled out—what is the actual contract. or is it 
merely a formal hntiry < 
A. We enter that ourselves. 
(). With reierence to the exact contract / 
A. With reference to the exact contract. There is nothing in the 
contract Policy stipulat ~ what the rate shall be. 
(By Mr. 
i, What ~ In) 11) th case ? 
No answe! 
(Dy Lile ( 
(). Is the prem lth Wir ; Inserted ? 
A. Yes, sir; we insert that ourselves. 


(By Mr. Hy 


Q. And charge to IH. Morse & Company ? 


4 
A \ es, SIYr. 
(By the CourT:) 


(). The premium is regulated by this particular boat? 

A. Yes, sir; but boats are charged according to their class, so 
much, as first, second, and third elass. 

Q. Do you remember how this boat classed at that time ? 

A. think she classed first. 


(By the CouR‘’ Pa 


Q. That is put in this application, is it? 

A. Yes, sir. 

Q. ‘Then the certificate also contains the amount of premium that 
is charged for the particular cargo ? 

A. No, sir. 

(). The certificate does not contain any premium t 

A. No, sir; notasa general thing ; they do not: sometimes they 
are entered on by request. 

(By Mr. HyLanp:) 

Q. On the presentation of this application (Claimant’s Exhibit B) 
to you what did you do—what did you issue to H. Morse & Com- 
pany, if anything ? 

A. We issued a certificate. 
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75 (). Look at Exhibit No. 2 and see if that is the certificate 
which you issued LO He. \Iorse ra Company. 
A. Ye 5, sir. 


Mr. McCartruy: I will admit that it is | that it was issued as 
soon as Lhe got that application. 


Q. When this application was made and the certificate issued 


what entry do you make on your books as regards the party insured, 
if any 
(by Mr. McCarrny :) 

XZ. Was an « hntry made in this case? 

A. Yes, sir; there was an entry mad: 

Mr. McCartny: Let us see the entry. I object to any oral testi- 
mony in regard to it. 

(By Mr. HyLanp:) 
). Where was that entry mad 
A. In the open policy book of H. Morse & Company. 
(). And in whose name was it made ‘ 
' A. H. Morse & Company. 

(Q). I hand youa book. Please look at the entry made there under 
the name of William Wager and tell me if you know whose hand- 
writing that is. It is dated the 17th 


A. Yes. sir. 


©. Whose handwriting Is it? 

A. It is the handwriting of Mr. Bently, our marine clerk. 

(). ‘Tell the court what book that 1s. 

A. It is the open policy book we issu it is the book we issue to 


‘ 


H. Morse & Company to keep a record of their insurance that they 


- 
~~ 
we 
——t 
—) 
os 
-_ 
_ 
~— 
——— 
a 


(By the CourT:) 

(). Do you mean that it contains the } 

A. This book Is mentioned in the DOLIC he different Mmsur- 
ances we take out afterwards refer to the conditions of it. It is the 
condition which the Insurance was afterwards made subject to. 
Thi T) hey | k 3S Over anv partienlar risk 1 loaee 7s 

bat Op I) pole \ VOOR CUOeCS not COVCI chil \ I Li Ua Licil risk LILLit ee Wwe 

have special application made and entered up under the sub- 


16 ject and conditions of that policy, and each insurance has to 
be a separate entry, and it is subject to that policy. The 
number of the policy ls stated In this book hat policy covers 


nothing until it 1s entered in this book. 

(). The open policy by itself amounts to | othing. It is merely 
preliminary, which takes etlect according LO eneries., and this is the 
book which contains the entries? 

(No answer.) 

(By Mr. McCartuy :) 
(). It merely contains the general conditions by which you agree 


to be bound 


*7; 


iS THE STEAM Al. 
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A. That is it. 


By the CourrT:) 


J. And each particular piece of insurance which is adopted under 
] 1; » 9 
mera Pores 


Answt I 
from Bull 
wheat . 

The Cour 
entries unde 


whose account 


Il yLAND:) 


id the entry in that book on May 17, 1883. 
Whose entry is it? 
[lis own clerk’s. 
' H. Morse & Company, boat‘ William Worden,’ 
re SU,570; rate, 150 cents; premium, $14.82; 


Ork, 
to be noted that these books contain these 
which are headed, “* date,” “ on 
Xe., and that the name of H. Morse & Com- 
column headed “on whose account.” 


’ 
DOK . } 


Does that book have the Oper 


pol Cy pasted 1nd Uli Pinning 7 


sa ead 


Yes, sir 
(). Then this book t to have that policy there ? 
A. I couldn't say is pasted in. It is customary for us to 
da that 
Q. Do you know what became of the policy itself ? 


A. No, SIT. 
‘4 (). As matter of fact are there any entries made on this 
policy after it is issued at all ? 

A. No, sir 

Q. here are no names endorsed upon the open policy at all after 
it is delivered ? 

A. No, sir 

(). [t is all done on the book f 

A. Y es, Sir. 


The open policy book is offered in evidence and marked Claim- 
ant’s Exhibit C. 
Q. Who paid the premium in this case, if any was paid ? 
A. H. Morse & Company. 


(By Mr. McCarrnuy :) 
). Was there a premium paid ? 
\. Yes, sir; the premium was paid. 
\ 


Vasn’t credit given as usual ? 


fi. Suppose it was paid. 
(). 
A. It was if it was paid. I didn’t keep the accounts myself. | 
couldn’t swear that it was paid. 

Q. Don’t you know, on the other hand, that in this ease, as in 
every other, a credit of thirty days was given ? 


A. No, sir. 
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Q. Will you say it was not ? 
A. I don’t know that credit was given. It is not customary to 


. 


- give a credit of thirty days; it is customary to give a week’s credit. 
(jer . . " : a ° 9 . “ 
| Q). And this loss oecurred before the week was up, didn’t it? 
A. I think not. 
(By Mr. Hynanp:) 

©. Look at Exhibit C and see whether that shows whether the 
premium was paid or not? 

A. Y es, sir. 

(). When was it paid f 

n,’ A. It was paid May twenty-third 
2 
(By the Court:) 
Se (. Do you know by whom? 
n A. By H. Morse & Company. 
l- ’ , . 
(By Mr. HyLanp:) 
n (3. Did you say how long you had been an agent there ? 
A. Some seventeen Years. 
75 (. When you took that risk forthe company did you know 
the relation that existed between HH. Morse & Company and 
| ‘ aptain \\ ager, Of the boat “ Worden 

A. I can’t say that I knew it. 

(). Do you know whether the insurance company regarded that 
there was any re lationship existing between H. Morse & Company 
and the captain of the boat ? 

Objected to on the ground that it 1s leading and because the wit- 
ness has already said that he didn’t know; that both parties are 
here and that it 1s not proper to ask this witness 

The Court: He may state anything that he knows 

l’exeeption 

A. I ean only say that I have always regarded—— 

Mr. McCarruy: You are to stat only what you know in this 
particular Case. 

A. (Continued.) I only know from the fact of what has always 
been regarded, , | | 

XJ. You mean with reference to the cu 

A. Yes, sir; with reference to the custom. I couldn’t swear that 
Mr. Morse was his agent, but | know it was so regarded. 

@. Do you know that the company regarded him as such ? 

Objected Lo. 

The Court: I think it is competent to prove by this witness what 
the company intended to insure and whom and What interest they 
intended to insure in the act which they did. Hemay show what 

~ )*) 1 
‘ —— 
‘ 


ry } 
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they understood on that subject, if there was any understanding 
about it. 

exception 

19 By the Court:) 

Q. You may state what notice or knowledge or understanding thi 
company had in regard to whom was to be benefited by this insur. 
ance when applied for. 

Mr. McCarruy: I think that question is objectionable as to form 


A. We regarded H. Morse & Co. as the ones to be benefited 


| bim as agent of the ecanal-boat ? 
Object it] 
@. In what « as 

rier or as owner or what? 
Objected LO 

cannot have any 

ready been excluded 
‘The CouRT: | think It 

had: the 

relations. 


Dee} alr ady ( verruled. ( bjection sustained. 


Common carrier or agent of Common car 


round that an agent of a common earrier 
Di interest, and that the question has al- 


must be what knowledge or notice they 
witness has already said that he does not know of these 


(). Do you know of Cases where the scalpers have failed LO pay 
the premium in which you have demanded the premium then from 
the captain of the boat mentioned, when insured ” 


Objected to on the ground that it is too general. 


(By the COURT:) 


Q. Who was this policy understood to benefit? The q 
calls for all the persons whom the company had any notice or 
standing would be benefited by this application. 

A. I couldn’t regard anybody else touan those specified in 
the insurance. I don’t know of anybody else. 
Q. You mean either in the application or in the original policy ? 
A. Yes, sir. 


(By Mr. Hyianp:) 


ueSLION 
under- 
SO 


Q. Are you in the habit sometimes of collecting the premium 
from the captains of the boats when the scalpers fail to pay it? 


Objected to. 


The Court: I think I ought to permit this witness to show anv- 
thing that is commonly practised by him, because anything of that 
sort must be presumed to be with the assent of his principals. If 
it can be shown by the practice of the companies under these appli- 
cations that any particular course of business was in customary use, 
I think you are entitled to put that in evidence. ; 
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©. Has it not been the custom an 


you have been engaged in that busi: 
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Ing that entry in your polcy DOOK— 
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Sv rect the boat AGTAINSL LOSS, as Le 
"S,. ” 
us Morse W UO. 


A. Yes, sir. 
By Mr. HyLAND:) 


() At the time tli 


any kind that you are to protect any On¢ 


, 


witness has sworn LO. 
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y acted upon since 


33s that whenever you insure 


| : ‘ . — | a 
1 this instance 1n the name 


Lil Line expectation that thea 


. inal-boat 


j } } : 
W OL AnNVDOUdCYV else ry at hited 
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’ r ; 
1} iS to what may be his 
} 
~ mn as to the under- 
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¢ this application and mak- 
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' lo the company understand 
that the design Is, on their part, to benefit Lb YOO ly else besides Mr 


Do thev understand that that 
} ' 


was designed to pro- 


’ ’ } 
arrier of the goods, as well 


there any understanding of 
ise by that insurance ex- 
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cept Mr. Morse and the boat, as, for example, the consignee of 


Cargo oO} the owner of the Cargo ; do you know any One else ? 
A. No, sir. 


(135 the Court :) 


. You say that so far as you know the company do not design 


to protect thie owners of the goods ‘4 
A. I say I don’t know anybody but Morse & Co. to be protected 
under that Policy and the boatman. 


(134 Mir. Hytanp’) 
\) llave you sett d Up many losses since you have been agent 
there ? 
A. Yes, sil 
(). Have you known of a sin 
company has paid 
the Insurance cou 


gle instance where the insurance 
oss on an endorsement of this certificate that 
pany have thereafter made any demand upon the 
boat, on the ground that they are subrogated in the position of the 
owners of the cargo whom they paid ? 

A. Not on the boat that held the cargo. 


(). Have they ever, to your knowledge, brought a claim against 


the boat or the captain of the boat where she has been insured in 
the manner in which this was? 


Objected to. Objection overruled. 


A. I can’t recall a case. 
Q. Did Mr. Morse & Company do all their business in your com. 
pany that season, or dv you know whether they did or not? 


A. | don’t know that they did; I think not. 
83 Cross-examined by Mr. McCarrtuy : 


Q. You are no longer the agent of the companies, are you ? 
A. No, sir. 
(). When did you cease to be agent of the Company 4 
\. I think it is about a year ago. 
Q. Your firm of Worthington & Sill are no longer agents of the 
companies, neither of them ? 
A. No, sir. 
Q. You came here at the request of Mr. Morse, didn’t you ? 
A. Yes, sir. 
Q. (Handing witness a letter.) Did you write me that letter ? 
A. ‘That is my handwriting; yes, sir. 


7 


The letter is marked Libellants’ Exhibit No. 4 for identification. 
Q. (Handing witness another letter.) And likewise this letter? 
A. Yes, sir. 

The letter is marked Libellants’ Exhibit No. 5 for identification. 


Q. Did you draw that receipt ? 
A. No, sir. 
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1 the ( Was 1 . a awn by your office 
Yes. s 
That is the same thing, isn't it? 
Yes, s 
, ). It is ds ‘awn by your offic 
Sgn A. Yes, s 
(). 
did you, acting for our companies, pay him some money 
A. Yes, Sir. 
(). Look at the paper and see how much you paid him‘ 
A. We paid him five hundred and twenty dollars. 
ent (). That included this very premium, didn’t it, that Morse «& 


( compan) had paid 


At the time that receipt was signed by H. Morse & Com Dig y 


} 


cted 


. 


. That five hundred and twenty d NO 
en —_ — 
Ce (). That five hundred and twenty dollars, it 1s said In this receipt, 


Mail re prest nted Mo rse's inte rest. 
34 (). Is that true? What are you h tating about? Did it 
A. Yes; it is his interest, | suppos 


~ } ' | . . f ; ; , - } ; . 
| (). And you undertook to be subrogated to that extent, didn’t you, 
: . , ' on ao? - ) i 
- in Morse & Company’s right ‘ 
A . . 


— , } ; *. ‘ . j ae ] , ° 

\) hat IS to say, 1 hi nad a vigger 1hteres provided you were 
Lre; rire«ar rc yl ’ ’ Tiil l V } rylie stiy ais ale ‘4 | ; Bae ‘} } Tite 7h 21) | : " 
| cLULLit’ \ 108 LU) Lipdctil aes va * & ‘7 : ae > abLiat <i 5 POLS S4 7 LwrTro 
MmALloOn 

A. Yes. sir 

' ’ | ’ 
(). Assuming that you are ah nonest hi ind gow. that subroga- 


<4 
ion from Morse. vou intended to get a ibrogation to all Morse’s 


: } } , ‘> 
rights, dladnt you 


A. Yes, sir. 

\). The e@ mpank 3 were subrogated to th <tent of five hundred 
and twe nty lollars ? 

A. Yes, sir. 

(). Llow did Morse cet that interest 

A. I suppose it is his interest as common carrier. 

Q. I don’t wapt what you suppose. What do you know about it: 


what was his interest? If you don’t know say so 
ry} & se : il feoirght and ti } wk ahar 
hat interest is the earned lrelght and the back charges—the 
} ‘on 2 aoe ’ : ‘yy | 
lake chi: irges and the fre light tiiat Is carneu 
’ 
i 


7 . | all ’ , : } 
{) ?? recisely : and Liat re presents “aii OF iorse’s Interest, doesn f 


~ 


(). Because that is all the —— hn you have got? 

A. Yes, sir; that is all the interest he had 

(). Pray tell the court anied whom that subrogation was ef- 
fected. 

A. Against Morse WN Company. 


©. Eflected against whom ” 


ae cette 


Objected to on the ground that the witness Is not supposed to be 
competent Lo answer. 


yw enn 
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long have you been in the insurance business ? 
1 Seventeen vears. 


’ ° ; . ’ ‘ 
Sv (). You know what subrogation means, don’t you ? 
’ , 
‘J You ik here of be ing subrogated. Subrogated avralnst 


Wasn't it against this car- 
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understand what su 
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‘ * a 
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; ‘ 4 > 1] ; 4] , ' , . - > ; 
that boat for any rights that Morse might have had 
= ."? 
’ ' | 
i «y ¢ > . + . " . . 
A. That is not exactly clear to mi 
’ : ‘| , 7 r? 4 . ft, a 2s ] 4] " | i] 
(). Assuming that this grain had been lost through the negligence 
c ’ ? ’ 7 >, ; ) ‘ > 
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Of] the canal poal., qgont vou und rstand ana didn \ UU UlNnadersval 
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that this subrogation gave you whatever right M: 
} : ‘) . : 

that Ley ivent canal-bout * 
I didn’t a eae ‘thin e sl me ‘] - - P 
P| gidnht think anything of the Kind at the time, because | 
was drawn up by order, | suppose, of somebody in our ot! 
o , ° : | : - : 
laKIDg the common, ordinary form of subrogation rec 
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Ipt In paying 
il loss Ot tha kind. gon t think the thing was taken 1nto cons |- 
: a 
eratlon, whom LOIS Subrogation Was against. 
' ’ + ‘vy ‘ ' ‘ " vs " . . ; } ] ] 
. Assuming that the loss had been occasioned through the negli 


’ 7 ’ 
yence Of thi canal-boat, would you not have been of the 
that it did give you the right of subrogation against 
boat ? 
: nid think ean> was be Den Da ies 
A. I should think SO; Ves. [ didn't give tie matter 
at all when that rect ip was taken. 

ey 6, } — . ] . . ‘| > ] } ; ' 9 
1s) @. And it would pive you that right because of your hav- 
. : ~~. _ , ery “©” * 
ing paid Morse $520 


A. Yes, sir. 


any thought 


d. Now, this certificate is issued to cover SY.S7o 
A. Y es, SIT. 
Deduct from 89,875 the sum of $520. 


d. 
\. Yes. 


, is li not. 
. % ) 
Do you tak: ne 


). And doesn’t the residue stand for the value of the cargo? 
1. No, sir. 
). What does it stand for? 

A. It stands for the amount of insurance. The certificate as it 
stands there is to re present the amount of the insurance, irrespective 
of the value of the cargo. 

Q. Take the amount paid by the New England Underwriters, 
$9,211.75, to Armour, Plankinton & Company. Does not that sum 
repress nt or contain the whole value of that cargo ¢ 

A. No, sir. 

(). What does it contain ? 
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Henry 8S. ‘Siiv further cross-examined. vt 
; 
(By Mr. MeCarrnuy :) 
@. After that cargo had been abaudoned and a deed of cession 
made to the companies did you proceed to recover such of the grain wv 
as could be recovered after the loss? 
A. We proceeded to recover as soon as we heard of the loss of the ; 
grain 
Ss Q. Was that bet or after this abandonment? 
A. I don’t k y when that abandonment was put in. I 
can’t remember. ~ 
Q. (Handing witness the abandonment.) It is dated the 26th day 
f Ji une. 
A. I don’t remember of ever seeing this abandonment. ’ 


(2. Mr. Matthews was acting for you here, wasn’t he? 
A. Oh, ves, sir. 
Q. Did you proceed to recover what you did of the cargo before 


or after that, or don’t you know? P 
I know we did it before the 26th day of June, and this is dated { 
that day. 
Q. How do you know? 
Because the loss occurred before, I think, if you will allow me 
to refer to my memorandum. 
Q. How do you know you proceeded to rescue the cargo before wp | ap 
the 26th day of June? \l 
‘ da 


A. (Referring to a memorandum.) Because the loss occurred on 
the 29th day of May. 
Have you any other reason ? 
A. No, sir. 
(By the CourT:) 
Q. You took steps in regard to the cargo before the abandonment : 
A. Yes, sir. 
(By Mr. McCartuy :) 
(Handing witness a paper.) Is it true that you recovered from 
the sunken boat cargo which you afterwards sold for $3,335.96 ? 
(Referring to memorandum.) $3,535.86 I have it in my memo- 


») 


dum. 
And that is true, is it? " 

A. Yes, sir; that is the net amount received. 
And that money was retained by the insurance companies ? 


A. Yes, sir. 
(By the CourtT:) 
Q. Did you have anything to do personally with attending to the 
wreck ? 
A. No, sir. 
(By Mr. McCarruy :) 
Q. Under and by what authority did you do all those things? - 


PROVIDENCE 


A 


’ 
alia 


A. Yes, sir 
that ait bout 
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by this authority from the « 


was SUNK. 


3) much: now. what else? 


persons assured or interested ° 
\Ir. Morse came in and not 


me 


ri 


Hi panies. 


SU (. On what principle or theory were you acting in taking 
that CATLO, SC ling it, and adppropria y the money 4 
\. On the principle that it conres within the province of the duties 
- of th reneral agent ol the insurance con nies 
\) You treated that as the cargo of the persons insured and whieh 
) you paid for? 
A. Yes, sir 
: t’s counsel asks that the last question be read, and there- 
LIPO! tes that he objects.to 1t as to for 
| Witness: I would not lke to answ s, sir, to that ques- 
" lL} yas put to mi 
by the Court 
(). Do you wish to correct your answ 
\. | wish to sav that we treated ita reo of the party whom 
‘¢ Wie i : 
4 
! by Mr. McCarrny 
\) tis what I asked you. 
\. And you added “ and paid that makes it entirely different 
(). You would have paid people whom you had not insured ? 
| A. | would upon the order of the assured 
Ja 
by the Court 
(). The point I would lke to know is upon what preliminary au 
| ority you took possession of the cat was sunken 
\. It was under a custom prevailing management of th 
iV OS :, 
\J Lf Ul cargo Was Ol Vs IPuuiV GaimaPea u dont mean that 
, you take possession 
A. Wedo in cases of partial loss—yes, sir; it has been the 
9) eustom when we hear of a loss,no matter how large or small 
to send our man, or an\ party we | : LO St nd, LO protect 
the interests of the Insurance company 
(). Would you if there is a loss of ten per cent.” 
A. Oh, no, sir. 
“ Q. I asked you upon what preliminaries you took possession of 
this cargo? 
A. Le cause We consider d if il total loss as lur as the assured Wis 
concerned: that he would have a right to abandon. 
(). Upon what preliminaries do you act, if you know of any? 
“A. ae r the cusloltn 11] such Cases that Wwe ulWways act under. 
Q. Do you kuow whether there was any correspondence, a word 
of any kind, that passed between you and the age! ts of the company 
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A. We immediately took steps to recover as much of that cargo 
as we could in both: its sound and damaged condition. 

Q. Do you mean to say that you went on upon that notice with- 
out anything furthe 

A. Yés, sir. 

(). Assuming that thy irgo would beabandoned, and accordingly 
you acted upon the mere notice that 1t was sunk ? 


A. Yes, sir. 
By Mr. McCartuy 


(). You havea nee in New York by the hame ol Matthews, 
who is your agent? 
A. Yes, sir. 
Q. Didn’t you in point of fact act through Mr. Matthews? 
A. Yes, sir. 
@. And the preliminary arrangements were made here in New 
York, were they not ? 
A. Not all. 
Q. Some of them were? 
A. Séme of them were. 
v1 Q. Forexample, Mr. Matthews employed the men that went 
and raised the cargo? 
A. Yes, sir. 
Q. And Mr. Matthews, as you said yesterday, paid the money to 
Armour, Plankinton & Company ? 
A. Yes, sir. 
Q. And he got this deed of cession and abandonment from 
Armour, Plankinton & Co. ? 
A. I don’t remember. 
Q. Well, vou didn’t get it? 
A. No. 
Q. And Mr. Matthews got the proof of loss too, didn’t he ? 
A. I suppose he did. 
Q. If there was one he got it ? 
A. Yes, sir. 
Q. What other preliminary arrangements were there that you at- 
tended to and that he did not? 
A. We telegraphed to a party in Albany who has acted for us in 
similar cases to go and see to that cargo. 
@. Who is he? 
A. Mr. Austin. 
@. Did he go? 
A. Yes, sir; and I think also to Mr. Kennedy, a gentleman in this 
locality, where the boat was sunk. 
Q. Do I understand you to say, as an insurance dealer, agent, 
r what not, that you weuld give A an insurance on property, 
henhoas he owned it or not, and then when the property had been 
constructively lost you would go and take it and sell it and keep the 
money, no matter whether A owned it or not ? 


A. We do that. 


_ 


ys 
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Q. Well, did you ever hear of anybody having the right to aban- 
don cargo that had been insured, except the owner of it ? 

A. I don’t know as I have. 

Q. What is your opinion as an insurance man—do you think 
anybody has got a right to abandon insured cargo or property ex- 
cept the person who owns it? 

A. No, sir; [ think the owner is the proper person to issue the 
abandonment. 

(). What inference would a man of ordinary common sense 
92 draw from this act—an insurance company accepting an 
abandonment from A—that A was the owner, wouldn’t he? 

A. Certainly. 

Q. Did you ever hear of anybody abandoning property who had 
not been insured ? 

A. No; abandoned property that had not been insured to whom ? 

Q. Did you ever hear of anybody abandoning property to an in- 
surance company who had not been insured by the company ? 

. No, sir. 

(). Abandonment follows an insurance ? 
A. Yes, sir; but not in all cases. 
(. And the only person that can abandon is the person that has 


been insured, isn’t it? 
Objected to as a matter of law. Objection sustained. 


Q. You spoke yesterday as if you thought, as if it was understood, 
that this insurance that was effected was for the benefit of the car- 
riers as well as for the owners? 

Mr. Hyranp: I object to that as to form ; he did not say so; he 
said the owner was not insured. 


) ertificate of insurance was 
issued that it was attached to the bill of lading and taken directly to 
Meadows, the avent of the owner ? 

A. No; I didn’t know it. 

Q. What was said, if anything, which would have led you to un- 
derstand or infer that these boats were to have the benefit of that 
insurance, or this boat, the carrier boat, was to have it? 

A. Nothing was said in connection with it; I have had no con- 
versation with anybody in particular in regard to these risks when 

taken—in regard to whom 1s benefited. 
93 Q. Then what you were testifying to yesterday was merely 
your general understanding ? 


Q. Don’t you know that when this e 


A. My general understanding. 

Q. And nothing that has any special application to this case? 
A. I think my understanding would have. 

Q. It was your understanding? 

A. Yes, sir. 


Q. And not anything that had special reference by contract or 
words to this case? 

A. No, sir. 

Q. Let me test your understanding a little further. Suppose that 
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the carrier, after taking the cargo, had negligently lost it on the way 
to New York, is there any such understanding as you refer to 
that would have then exempted the carrier from lability to the 
owner ? 

A. No, sir. 

(). Or to the insurance company, when subrogated to the owner, 
in case the earrier had been at gligent t 

A. If the carrier presented the claim for the loss and his negli- 
gence could be proved we would not Pay it to the carrier. 

Q. That is a provision in your policy? 

A. Yes, sir. 

(By the Court :) 
@. That is in the form that is pasted in the beginning of the 


book ? 
A. Yes, sir; that is a condition in the policy. 
(By Mr. McCarruy :) 

Q. You say that if the carrier had been guilty of negligence and 
loss from this cargo running against the bank or into an island or 
into another boat that there 1s nothing, in your understanding, 
that would have prevented the owner from holding him for that 
loss ? 

A. The owner could hold him for the loss; yes, sir. 

Q. That is the understanding ? 

A. Yes, sir. 

Q. There is no understanding in Buffalo to the contrary, is 
there? 

A. No, sir. 

(). Is there any reason in the world—answer the question, if you 
ean, and, if you can’t, don’t; I don’t care—supposing the insurance 

company is subrogated to the owner, why can’t the insurance 
94 company hold the carrier for his negligence? Is there any 
understanding to prevent that? 

Objected LO. 


A. I think the company could hold the carrier; yes, sir; so far 
as the value of the boat. 

Q. What I am asking for is, there is no understanding in Buffalo 
that you know of to prevent it, is there? 

A. No, sir. 

Q. And you didn’t mean to say yesterday that there was? 

A. I don’t know that I did. 

Q. You recognize the fact that a carrier has an insurable interest 
in the cargo? 

A. Certainly, I do. 

(). And that an owner has? 

A. Yes, sir; an owner has. 

Q. You never heard of an insurance company insuring both the 
carrier and the owner for one and the same premium and in the 
same certificate ’ 
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A. I don’t know as—no: | don’t think 


(). Such a thing would be most absurd ° 


Yi 5. don’t think we have. 


. "er : 
\). Because Lie obligation Oran insurans 


owner would be entirely different from 


] i 
A. It amounts to about the same tli 


, 
company Is concerned. 


i 
> ’ . 
(). Let us see. In the first place, if y 
reL any subrogation mean ordinari 
A. No, sir. 
(). Whereas if you insure an owner 4 
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). And it would make a 
A. It would make no difference in thi 
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\nd that is an important matter, 1s! 
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e company to an insured 
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what it was to an Insured 


»Tar as the mnsurance 


llinsure a carrier vou dont 


Lnat are not of suthcient 


Q5 ‘The COURT: These are matters 
Importance to warralhl further examination. 
(), Th re are certalb conditions in th 


’ 


msure thie several persons whose bualne 
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owner, advancer, &c., and that in this pa 


iL f 


A. It says in there or in a book provid 


it in the book. 
(). You could have waived it? 


A. We enter it in the hook instead ray 
Redirect by Mr. HyLanp 


(). Do you know, as matter of fact, | 


. 


pany act there as agents lor boatmen ¢ 


| 


). In 
A. That is my understanding, that they 


, 


(). For the captains of the boats ‘ 
A. For the captains of the boats: to w 
(). Do you know, as matter of fact, th 


_s 
a 


for acting as such agents Lh) SHippmg rail 


A. 1 understand they do. 
©. Do you understand, as matter of fa 


Is policy; you say you did 


s ’ . 
Ss nre indorsed hereon as 


, ; 
rtiicuiar case vou waived 


d for that purpose; [ put 


that Mi SSr’s. Morse W Com- 


a 


agents. 


hat extent I ( in’ t tell. 


it they recelve commissions 


° 


‘t. that the captains of the 


boats pay the premium that is paid to you—to Morse to pay you? 


Objected to as leading. 
A. I understand that 1t comes from tl 
( And you understand that the Ca} 


). 
c 


ic captains—the premium. 
‘tain is thereby insured so 


far as the captain of the boat is the carrier 


Objected to. Question withdrawn. 
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96 Q. Before you paid this loss to Armour, Plankinton & 
Company what | you receive from them. Did they re- 
turn you any paper of any kind before you paid this? 


A. Thre receipt fo} , 
What else; did th y present the certificates ¢ 


The certificate was delivered by them to you? 


Q. And was that the order on which you paid this money to 
Armour, Plankinton & Company *‘ 
A. Yes, sir. 
(). Was there any particular average in this case of insurance ? 
A. Yes, sir. 


(). Whom was that charged against ° 


} 


Objected to. 
(By the Court :) 
@. What did it arise out of ? 
A. Our policy says that in case of loss of any kind seventy-five 
dollars must be deducted as an average, and there is noclaim unless 


= 
- 


it comes to that amount. 


(). The average 1s simply that provided for by the policy ¢ 
Ai. That provided lor by the policy ; Ves, sir. 

@. And it was settled accordingly ? 

A. Yes, sir. 


(By Mr. HyLanp :) 


Q. By whom was that settled ? 
A. By Morse & Company. 
Recross by Mr. McCarruy: 

Q. The sum of $75 was deducted out of the amount that you had 
insured, was it? 

A. Yes, sir. 

Q. You paid so much less? 

A. Yes, sIr. 

(). ‘To whomsoever you paid ? 

A. Yes. sir. 

@. Do you know whether the captain in this case paid any pre- 
mium at all or not? 

A. No, sir; I only understand that he did. 

q). I don’t ask what you understand. 

A. I don’t know that he did. 
97 Q. Don’t you know that in this case, as in any similar case, 
the premium was a lien against the cargo just as much as a 

canal toll? 

A. Yes, sir. 

Q. You don’t know anything about whether the captain paid it 
or not? 

A. No, sir. 
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Q. Did you come here under a subpoena from Morse & Co., or at 
their request t 

A. I understood I would be subpcenaed 

(). | don’t ask you that. 

A. I came at their request, but unwillingly 


| 


The Courr: I would like to ask this witness a few questions 

Mr. McCarruy: | suppose your honor will vive me the right LO 
except ; [ shall object to our companys by lng bound by any con- 
tract this man may have made that had not any consideration to 
support it. | 


By the Court: How long have vou been in this insurance busi- 
ness In Buffalo ? 

A. I have been as principal seventeen years, about; I entered an 
Insurance office in 1862. 

Q. How long have you been acquainted with the transaction of 
business like that of Morse & Company ? 

A. It is about that. 

(). During all the time 

A. Yes, sir. 


Q. During that period you have been issuing insurance policies 


ad 


of this same eharacter that you have stat 


A. Yes, sir. 

(). Such as you eal] Open poli i¢ bil «Udi eclnning of the year ¢ 
A. Yes, sir. 

(. With a policy book, so termed, attached to the policy ? 

A. Yes, sir. 

(). Are there other persols besides \I st here that follow the 


same business ? 

A. Yes, sir. 

(). How common is it—how extensiv 

A. There must be in the neighborhood of fifteen parties or twenty 

that are engaged in the same business as Mr. Morse is 
JS (). And how long have they been ? 
A. As long as | have been in the business, different parties, 
from time to time, and long before that. LOO 

Q. The term “scalper” isa common name there, given to persons 
in this business ? 

A. Yes, sir. 

Q. In dealing with them and in issuing policies and insurance 
certificates of this kind what is the understanding of the company 
1n regard to the ownership of the cargoes Insured ? 

A. It is understood that we protect the carriers. 

Q. I don’t mean what you protect; I mean to the ownership— 
whether the scalpers are understood to be the owners or not to be? 

A. They are understood not to be, as a rule; in some cases they 
are the owners. 

Q. Is there any different course of business where they are owners, 
where they are known to be owners, from the cases where they are 
not known to be? | 

A. No, sir; we insure in the same way. 
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(. The same entries are made in the policy book ? 

A. Yes, sir. 

Q. Is the same form or method of insurance practiced in refer- 
ence to persons in other kinds of business—that Is to say, by a policy 
of this sort attached toa policy book—or was this devised in refer- 
ence to this class of business? 

[t is devised, I think, in reference to this class of business. 

Q. I understood you that a policy of this kind was issued for the 
season ? 

Yes, sir. 

Q. How many transactions may there be issued under such a 
policy, an indefinite number’ 

A. An indefinite number. 

Q. From the spring to the close of the season ? 

A. Yes, sir; an indefinite number. 

(). Is the original policy limited to any amount ” 

A. No, sir. | 

Q. It has been proved here that the customary mode of 
v9 scalpers obtaining business from the shippers was to provide 
insurance and a certificate such as you have issued here to 
accompany the bill of lading which would be sent to the consignees ; 
have you or not any knowledge in regard to that practice as the 
ordinary practice in business ” 
In a general way, I have; I know that it is done; I know that 
is a practice. 

Q. Did your company know that that was the usual practice ? 

A. I presume they did; they had been in this business before | 
went with them. 

(). It was the usual practice ? 

A. I think it is; yes, sir. 
©. Would it then be correct to sav that your company would be 


). 
practically aware that when such a certificate was applied for it was 
applied for to accompany a bill of lading to go with the goods ? 

A. Yes, sir; I think it would. 

(. Did vou also have aire of the general mode in which 
the scalpers transacted their business with the captains of boats ” 

A. Yes, sir. 

You have already said that you were aware that they were 
paid a percentage on the rate for transportation ? 

A. Yes, sir 

@. And your information was also that the insurance that was 
paid by the captains of the boats was reimbursed to the sealpers ? 

A. Yes, sir 

Mr. McCarruy: I think I must except to that question. 

(). It has been testified here that the scalpers were in the habit 
of making advances to the captains of the boats. Were you aware 
of that fact ? 

A. Yes, s1 


Q. It has also appeared that the sealpers, certainly in some cases, 
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signed the bill of lading for the goods. Had you any knowledge 
of that practice? 

A. Yes, sir. 

Q. Do you know whether that was a usual and customary prac- 
tice ? 

- I think it is; that is what I consider the custom. 

Q. That is your understanding—that the scalpers sign a 
bill of lading, as well as the captain of the boat. 

A. Yes, sir; that is my understanding. 

Q. In this particular case, then, was there anything different in 
your understanding at the time the ce rtificate was issued from the 
ordinary practice as you understood it? 

A. Not in the least. 

(). You suppose, then, it wasin conformity to the ordinary practice 
of this business as you have stated it? 

A. Yes, sir. 


(By Mr. McCarruy :) 


These advances made by the scalper to the captain are simply 
to cover the Journey expenses to New York, are they not ? 

A. Yes; he furnishes the captain money to pay his expenses. 

(). To pay toll and buy his teaming and towing on the river ? 

A. Whatever the expenses are in connection with the trip. 

Q. But what the captain gets for his share of the work doesn’t 
come until he gets to New York and hands in his cargo—delivers 
his cargo? 

A. The captain would get it if it had not been advanced—I un- 
derstand the captain didn’t—the freight is paid to whom the boat 
is consigned to, not the cargo; all the captain gets in New York Is 
the amount of freight over and above what has been advanced by 
the scalper in Buffalo. 

(. That is the captain’s bonus for his services? 

A. His compensation for carrying the prope rty. 

Q. The freight is not paid until it is earned 

That is right. 

©. And these boats have their consignee in New York too, have 
they not, as well as the cargo’? 
A. I believe they have. 


10] Third. 


In the fourth finding of fact: 

The learned cireuit judge found in the fourth finding of fact that 
‘at the time Morse & Company executed and de livered the bill of 
lading to the agent of Armour, Plankinton & Company the claim- 
ant, as master of the ‘ W orden, also executed a duplicate bill of 
lading, describing himself as carrier, and delivered it to said agent. 
The first-named bill of lading was signed also by the master of the 
‘Worden ;’” to which the claimant duly excepted: on the ground 
therein set forth. The only evidence upon which this finding is 
based is the original shipping bill set forth in the third finding of 
fact and the testymony of Meadows and Morse, above set forth. 
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Fourth. 


In the fifth finding of fact: 


The learned circuit judge found that 


“by the agreement for the 


transportation of the cargo between Morse & Co. and the claimant 
the latter was to receive five cents per bushel as freight, less the 
amount to be paid as premium for insuring the cargo and less a 
commission of five per cent. upon the whole freight money to Morse 


’ ’ 
W Uo. : 


to which the claimant duly excepted. 


in support of this finding 
and the claimant, in writing, set forth in the third'‘finding of fact, 
and the testimony of Henry Morse, above set forth. 


The only evidence 
is the agreement between Morse & Co. 


r 


ifth. 


In the ninth finding of fact : 

The learned circuit judge found that “the boiler had not 
been thoroughly tested or examined since the preceding 
July,” and that “at Troy, New York, no thorough examina- 
tion or special test of the boiler was made to ascertain what its 
The condition of the boiler was such that 
the defects existing would have been discovered if a thorough ex- 


102 


condition really Was. 


amination and test had been 
excepted for the reason therein stated. 


to which the claimant duly 
The only evidence upon 


made:’ 


which said finding is based is as follows : 
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THE 


THe STEAM CANAL-Boat “SypNeEy” and | 


U.S. Circuit Court, Southern District of New York. 


PROVIDENCE 


WASHINGTON INsUR- 


ANCE Co. 
against 


} 
| Before Sam’! H. Lyman, 
{ — Esq., Commissioner. 


Tur Canat-Boat WILLIAM WoRDEN.” | 


Exam mation of 


Witnesses 
the Above-Entitlea Action Permitting Further Testimony. 


NE 


Pursuant lo thre Annexed Order Entercd un 


w YORK, May 13, 1S86—1 o'clock p. mm. 


Present: Edward D. McCarthy, Esq., for libellant; J. A. Hyland, 
Esq., for claimant. 


JAMES INSLEER, called on behalf of claimant, being duly sworn, 
testified as follows: 


WITN ESS : 


Direct examination by Mr. HyYLAND : 


My name is James Inslee. 
Galen, Wayne county, in the State of New York. 
cery and provision business. 


I now reside in the town of 
I am in the gro- 
In the spring of 1883 I was a boat- 


man on the steam canal-boat “Sydney,” and master wheelman. I 
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den 


went on board of her at Buffalo on May 14th, 1883. 


She left 


that port on the 18th, I believe, with the canal-boat * William 


Worden ” 


” was attached to the “Sydney 


in 


Low. 


head of the “ Sydney.” 


Both boats were loaded, and the “ Wor- 
” by couplings attached to the 


«eM 


- om ~ ~@ 


a) 
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Q. Do you know whether that was the ordinary way of fastening 
such tows to a steam canal-boat ? . 

A. Yes, sir 

Q. Who else constituted the crew, as you recollect, when you 
Starte d from Buffalo on the sis W orden 6 and ” Sydney the 

A. I don’t know the name of all of them. There was six men out 

Buffalo Ol} the steam boat. 

(). Name what you can of them. 

A. Mr. Riley ; my son, George Insiee. ‘There was ad man that they 
call d Hank ‘ nd another they Ci ull d rank, Captain Wag r, and 
Inyst If. | 

() Is that all the names you remem ber ? 


(). Did pain ing happen from thie time you started with the tow 
more than ord ary things and, if so, when, and what was the first 
that hap ~ ned to the tow ? 
he first thing that happened to our tow was near Schenec- 
tady. ‘The boilertook to leaking a little. 

Q. In what way, if you know, did the boiler commence to leak ? 

A. It leaked along the flues—the bottom of the boiler 

i). What was done then ? 

A. Worked the boat to Troy and stopped there and got a me- 
chanie and had her Pepa 


(J. Do you know when those pairs were made? 

A. Yes 

. What + date’ 

a, 2 ney were mad } the 25th of May 

\. Do you know hy whom the repairs were made? 

A. ‘They were made by a man f1 Mr. Pinkerton’s works. 
(). How long did you remain there in making the repairs ? 
A. The boat laid ther lay 


The whole day 
dl lite the whole day. 
And then what did | 
Then we got up steam and pr led ur vovage down thie 


> 
— 
eon 


— 


’ WI uen did vou start down the river? 
A. We started from Troy on the night of the 29th of May. 
Q. Do you remember what time in the evening or night or morn- 
ing you started from Troy’ 
A. We started from Troy, I should think, about seven o’clock in 
the evening 
Q. What time did you start from Albany ? 
A. We started from Albany about four or five o’clock the next 
morning ; | can't tell within al hour or so 
Q. Where did you lay the night before you started at Albany? 
A. We laid at East pete ; we stopped there to put on coal; 
couled up there that night. 
Q. Which was your ordinary trick, the fore part or after part? 
A. The fore part of the night. 
And fore part of the day? 
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A. And fore part of the day. 

Q. Did you wheel the fore part of the 29th during the day ? 

A. Yes, sir. 

Q. How did the tow get on that day? 

A. All right. 

Q. Anything happen at all? 

A. Nothing. 

Q. When did you take the wheel again in the night? 

A. I took hold seven o’clock. 

(. Seven o’clock of the evening of the 29th ? 

A. Yes, sir 

Q. About where was your boat then? 

A. A few miles above Rondout. 

Q. What condition was the steamer and tow at that time when 
you took hold? 

A. All right. 

Q. Now, state from that time what happened up to the time of 
running onto the rock near Esopus Island. 

A. W Fell, we run along until we got below Esopus light. After 
we got below Esopus light we noticed her escaping steam. 

Q. What time was that? 

A. I don’t know. It was between 11 and 12 o’clock, I should 


judge. 


(). It was between 11 and 12 o'clock at night * ? 

A. Yes, sir. 

0 WwW ho were on duty at that time? 

A. Captain Wager, Riley, and myself. 

(). Where were the balance of the crew ? 

A. At the cabin by the wheel. 
106 Q. What doing, if you know? 
A. In there sleeping. 

Q. At the time you first noticed the escape of steam where was 
your tow in the river? 

A. She was in the middle of the river. 

Q. As to the channel, what part of the channel was it in? 

A. She was in the channel. 

Q. Is there more than one channel at the point of the river? 

A. Yes, sIr. 

@. Which of the two channels was she in? 

A. We was in the west channel. 

Q. What was the condition of the weather at that time? 

A. Well, the night was somewhat dark. The wind was blowing 
from the west quite fresh. 

Q. A fresh wind from the west ? 

A. Yes, sir. 

Q. At the time you noticed the escape of steam where was Cap- 
tain Wager? 

A. He was near the wheel-house. 

Q. Where were you? 

A. I was inside near the wheel. 

Q. Now, state what bappened from that time. 


*-_ 
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A. Well, the steam began to escape pretty freely. A few minutes 
the steam began—he ordered me to shake her down. 1 did so and 
she sailed on slowly, and he began to look around, and he says, 
“ Hold her in; her boiler has gone up,” or something to that effect. 

Q. Then what happened ? 

A. He hollowed for Riley there, and he went to look at the boiler 
a few minutes 

(). Go on. 

A. Well, about the next thing that happened he jumped in where 
I was and commenced to work at the lever and engine. 

(. Then what happened to your boats? 


- Then we was hear the rocks—going ONLO the rocks. 
( Llow were the boats being carried— “11) what direction f 


). 
A. She was carried down the river to the eastward. 
). What carried her to the eastward ? 
A. Well, the current of the river. 
Q. Then what happened ? 

A. She slid upon the rocks. 
107 ©. What struck the rocks? 

A. The boat “ Worden ” slid upon the rocks. 

Q. Well, in what way was your vessel working at that time, if you 
know ? ; 

A. Weill, ¢ ‘aptain Wager was working ose back. 

Q). At the time you observed the steam was esc aping from the boiler 
how far were you away from the rocks a found you were running 
on ? lLlow far were the rocks away from you LO the eastward t 

A. My opinion is there was forty or fifty rods or more. 

(. How wide is the channel there—the west channel ? 

A. I should say half a mile. 

@. What part of the rocksdid you strik 

A. We struck the upper end of the ree! 

@. The north end of the reef? 

Yes, sir. 

©. And the “ Worden ” was sunk 

\. Yes, sir. 

@. What became of the “ Sydney ?” 

The “ Svdney ”"—we got her loose from the “ Worden ” and an- 
chored her off to the eastward. 
Did you examine the engine and boiler 

A. Yes, sir. 

What did you discover to be the matter’ 
I found tie water running in the boiler; | found her boiler 
leaking pretty freely. 

Q. Where was the leak in the boiler ? 

A. It was around the flues. 

@. Around the flues? 

A. Yes, sir. 

Q. After the “Sydney ” was anchored how long did she remain 
there? 

A. She remained there four or five hours. 

©. What became of her then ? 


( 


>) 
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A. She came on to New York—came on down thie river. 

Q. Do you know how she got to New York? 

A. I do not; only hearsay. 

Q. Was there anything done with reference to the anchor after 
the discovery that steam was escaping from the boiler—with reference 
to anchoring, if anything ? 

A. There was nothing done in reference to the anchor; not 
then. 

Q. Could there have been anything done by the anchor to save 
the collision ? 

A. I think not. 
108 Q. Will you state why not? 

A. Well, if we had anchored we would have thrown both 
on the rocks. 

Q. Did you have an anchor? 

A. Yes, sir. 

(). Where was it? 

A. It was on the bow; had two anchors, one on each boat 

@. One on each boat ? 

A. Yes, sir. . 

(. Where were they on each boat ? 

A. On the bow. 

®. On the bow of each boat? 

A. Yes, sir. 

Q. What is the duty of the wheelsman with reference to working 
the engine on the steam canal-boat “ Sydney ?” 

A. Well, the wheels were in the hands of the engineer of the 
steamer at that time. 

Q. How is it arranged so that the wheelsman can wheel and at the 
same time manage the engine? 

A. A lever is rigged to the wheel-house, right at the hands of the 
wheelsman. 

Q. What was the state of the tide at the time this happened ? 

A. It was ebb tide. 

Q. What was the condition of the river as to the water—high 
water or low water? 

A. Quite a freshet in the river. 

Q. What was the apparent working condition of the steamboat 
“Sydney ” before this accident happened ? 

A. She seemed to work all right; no trouble. 

Q. Wasthere anybody from the river that came to the wreck 
during that night”? 

A. No, sir; not during the night. 

Q. No one came there during the night at all? 

A. No, sir. 

Cross-examination by Mr. McCarruy : 

Q. You have testified about this collision before, haven’t you ? 

A. Yes, sir. : 

Q. That was August 25th, 1883 ? 

A. It was in August; I don’t remember the date. 


ae 


es 


an . — 
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Mr. McCartuy: You admit that date, don’t you? 

Mr. Hytanp: Yes, sir. 
109 (). Now, are you sure that at the time of this collision the 

tide was ebb? 

A. Yes, sir. 

Q. Was it running strong ? 

A. Yes, sir. 

©. How strong was the current ? 

A. Well, it was quite strong; it was running strong. I can’t de- 
scribe it any better. 

@. You don’t know how strong—no idea about that ? 

A. No. | 

Q. Give the distance, as nearly as you can, that you were away 
from the place of the collision when you first saw the steam escap- 
Ing. 

A. Well, I should think, perhaps, we were a quarter of a mile 
away. 

Q. Do you think you were a quarter of a mile away when you 
first saw the steam escaping? 

A. Yes, sir. 

(J. Do you feel pretty sure about that? Is that your best judg- 
ment after mature reflection ? 

A. That is my judgment. 


You were at that time in the west channel? 


é a 
A, Yes, Sir. 


—) 


(). Whereabouts in the west channel—mi way or to the eastward 
or the westward ? 
A. Well, I should say—I don’t know as we was midway. I think 


it was a little to the eastward of the centre, perhaps. 

(). ‘To the eastward of the centre, perhaps ? 

A. Yes, sir. 
). Were you far to the eastward of the centr 
A. Not very. 
©. Well, it was a dark night 
A. Quite dark. 

(. You are not able to say, from having seen anything on either 
shore, just where you were in the channel, are you ? 

A. Not just how far. 

(. It was your intention to keep in about the middle of the chan- 
nel, wasn’t it? 

A. Yes, SsIr. 

Q. Have you any reason to believe that you were not about in the 
middle of the west channel ‘ 

A. Well, 1 think we wasn’t in the middle; we was east of it 

Q. Well, how far, if you have any reason for saying? ‘Tell me 
how far you were tc the eastward of the middle of the channel. If 
it is mere guess-work, why, say so, and I will go on. 

A. Well, I can’t tell you how near. 

Q. Well, it is mere guess-work how far you were from the 
110 middle of the channel, if you were not actually in the middle 
of the channel ? 
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— 
A. I can’t be positive how near the channel was. & 4 
Q. Do you say it was dark? } 
A. Yes, sir. oa 
Q. Did you have any lookout on the “ Worden?” 
A. Captain Wager was called. ' 
Q. Did you have any lookout on the “ Worden?” ° 
A. There was no one on the “ Worden” looking out. , 
Q. This anchor was forward of the “ Worden,” wasn’t it ? 
A. Yes, sir. * 
Q. Was it attached to any rope? 
A. Yes, sir a 
(). It was? 
A. Yes, sir. 
Q. Was it ready for immediate use if there had been anybody 

there to use it? 

A. Yes, sir. 
(). Now, the six men that were connected with the two boats, you 


say three of them were where? You yourself were at the wheel, 
were vou? 

A. Yes, sir. 

@. And Wager was near you? 

A. Yes, sir. 

Q. I am speaking now of the time you saw steam escaping, when 
you thought there was trouble. At that time Wager was near you. - ~~ 
Where was he? Was he in the wheel-house or outside of it? (i 

A. He was outside at that time. 

Q. Do you know just where he was? : 

A. He stood talking to me—stood leaning up against the wheel- 
house talking to me. 

Q. Where was Riley ? 

A. My impression -1s 

Q. If you don’t know say so. : 

A. I don’t know really where he was. I know he was on duty. | 
[ don’t know where he was placed. 

Q. How do you know he was on duty if you don’t know where he 
was? 

A. He was around there all the time. 


Q. At the time you first saw steam escaping wasn’t Riley in the ., 
cabin ? t 
A. He might have been. 4 


Q. And didn’t Wager have to call to him to come out of the ie 
eabin ? 

A. He did call to him when he saw there was danger. 

Q. Didn't Riley come out of the cabin when the captain called to 


him ? 


A. It seems to me he did. 
Q. Well, he did, didn’t he? Answer the question. 
A. I think he did. 
111 (). You have alr ady sworn that he did ? 
A. I don’t know that | did. I don’t remember it. He 
came from somewhere 


wie 
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(). Where is the cabin on the “Sydney ?” 

A. The eabin on the “Sydney” was eastward of the wheel-house, 
near the centre of the “ Sydney.” 
(. Hlow far is the cabin from the wheel-house? 
A. A tew feet. 

(). How many ? 
A. I don’t know how many 
(). It is 100 feet, isn’t it? | 


) 
< 
A. 


> 

). L\ cel 

A. No. 

(). Thirty feet? 

’ ’ ’ 

A NO. lf l yh IL DE SIX O] cy 

J. No more than that 

XY. Is th bin situated so that you | » Under aecK to gel 
into ll ro GoW a Cane WAY | 

\. Yes, sil 

(). How far is the engine forward 1? 

} , . 

\ \\ l i 4 i? iC-TOOIN Is ] j i i hy ruUISt J Y a 
iow tt 

() 4] come ee oe } 4 +] 

i. S Lier <i pehOOad gs! 1mader tiie GeCK } FP aaal rOoonr iroln tie 
cabin ? 

A, Yes, sit 

{)} ‘To cet rol Ol) to the ther \ 1) | ' ' cy ‘} } 5 oe, 

< a \ © iPOuU) v ‘ i OLLI! yUU Pict ¥ »fO Up ON AeCcK | 

A. Yes Sil 

() Now, are you very sure that the wind was bl W1heg from the 


\ ] 
we stward that night? 


(). Was it blowing strong or light 
(uite a fresh breeze. 

). ‘To the eastward ? 

A. blowing | O the eastward 

(). You are sure about that 

| am sure of It. 

(). And the tide was a strong ebb * 
A. Yes, sll 


(). Was thie wind blowing strong enough to itfect the tide? 


) C 
\ |] don’t know. I don’t know what it would take to affect it 
(). Llad Vou ever been tl whi elsman Oll a Steal canal-boat before 


this trip 
A. No, SIT. 
Q. This, then, was your first experience as a wheelsman going 
down the a river’ 
* Yes, s 
Wass ol you were not only wheelsman, but you also had 
Pre of the engine? 
A. Yes; starting and stopping the engin 
112 (). You had charge of the engine, hadn you. 
224 
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A. Yes, Sir. 

Q. You were the man to see whether the boilers were in working 
order or not” 

A. No. 

©. Well, was there 
gine-room ? 

9 No; | took care of the engine. 

That will do. You have answered the question. I don’t care 

*. anything more. You don’t know anything about the set of the 
ebb tide, do you, of your own knowledge ? 

A. I know from what I see. 

Q. Do you know how the tide 

A. Yes. 

(©. How does it set? Take any point you please a — of a 
mile above those rocks, which way does the ebb tide set? 

A. It sets from a point above the island—across 00 ead of the 
island, eastward. 
@. You are sure about 
A. Yes, 
() The ebb tide from the 
island to the eastward ? 

A. A little west, but above the island. 

Q. Take a quarter of a mile above it. 
head of the island at that time es 


anybody there to do it except you, in the en- 


then—the ebb tide? 


. sets. 


that. are you? 


wes! channel sets across thie 


‘ head of the 


A. It set across the | 
©. | am asking you what the natural set of the tide is, and if 
< ~ od 
3 “ere 7 1) | 
you know, say So, and if you do not, state it, and we will go on. 
What is the natural set of the ebb tide from the west channel. be- . > 
ginning at a point a quarter of a mile above the island—above 
those rocks ? 
A. It sets across the head of the island. 
(. So its natural tendency ts to bring a floating object on those a 
rocks? 
A. Yes. sir 
) You are sure about that. are vou ? 
4 . 
That was the case while I was there. 
Are you sure that is a fact? 


). 
A. While I was there I am. 
(). Spe aking of an ebb tide? q~ 
A. Yes, sir. ( 
Q. Did you know that day of the collision ? é‘ 
A. I didn’t know anything about it. “ 
@. Didn’t know anything about the tide? 
A. No, sir | 
115 (. What had been your business before you undertook this 
trip on the “Sydney ?” 
A. I had been working on a horse boat. 
Q. You had been a horse-boat man ? 
A. Yes, sir. 
Q. Never had been on a steam boat canal-boat before ‘ 
A. Never had worked on one before. 


() llow long had it been before this trip that 
canal-boat at all as a working man ? 


b the spring. I was working before. 


(). Well, let us see. Did the “ Word . 


(J. Ve ry easy ? 
A. Yes. sit 

’ ? ‘ , .* + e 
Q. And thi ~ sydney didn't go on | 
\. No: I don't think the “Sydnev ” hit the r 
“A. sNO; gont think the “ Syaney 1] ro 


' 
Didn't ro on hard ? 


). Who were on deck ? 
A. Captain Wag r, myself, and Kiley. 


ee 
ane 
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A. rom the fall before. if Wiis in the spring : 


: ; . : 
A. Three of us were on deck and the other tw 


_ a t, OE a rE 


you had been on a 


I commenced i! 


Did you have any interest in the “Sydney” or “ Worden ” 


on pretty hard or 


(). You were on deck ? 
ss A. Yes, sir. 
(Q. Was there anybody down in the engine-room 
a \. No: I think not. 
a (). You don’t think there was anybody 
A. No. 
Q). Did you try to haul the “ Worden” off during the night? 


ev 
A. Yes. sir. 


Q. What effort did you make and how did 3 


_ — - ¢) 
ul make it 


é 
~_.™ A. We got the steamboat loose from her. She swung around 
ind we anchored hier. 
Q. How did you try to get the “ Worden 
A. That is ail there was of it. 
Q. You tried to pull her off? 
A. Tried all we could. 
4 (. Did you try to work her off? 


~ “s , ° , + ‘> 
< A. Tried to work her off the “Sydney 


} 114 Q. You don’t know what the word “ pu 
4 A. We couldn’ pull her off. 
| 


© 
A. I suppose we did; Captain Wager did. 


). 
A. I did not. 

(). Did anybody ? | 

A. | suppose they did. I don’t know what he 
was handling her at that time. 

Q. You were trying to pull the “ Worden ” ot! 
A. Yes; I suppose so. 
Q. Had you uncoupled from the “ Worden ” 


You reversed the engines on the “Sydney, 


ll”? means, do your 


’ didn't you? 


You reversed the engine on the “ Sydney ?’ 


done with her: he 


I, weren't you? 


it that time? 
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A. We uncoupled as soon as we could; it took some time to un- 
couple her. 
©. Were these efforts to haul the “ Worden ” off made before or 
after you uncoupled her? 
Before. 
). How long were you trying to haul her off? 
A. Well, till we see she was filling with water. 
’ How long was that? 
A. I don’t know; some minutes 
). Wasn’t it hours ? 
A. No; it was some minutes. 
At the time the “ Worden” ran on the rocks wasn’t the “ Syd- 
hey : engine reversed ? 
A. I should think she was; I don’t know; I think she was. Cap- 
tain Wager was handling the levers then. 
(). lle ought to know. 
A. He probably does 
Q. When you found you could not haul the “ Worden ” off you 
uncoupled her? 
A. We uncoupled her as soon as we could ; yes. 
\. Hlow far away did you anchor the “ Sydney ie 
|| I should think it was two or three hundred feet, perhaps 
). ‘Two or three hundred feet ? 
A. Yes, sir 
). You backed up two or three hundred feet ? 
A. The tide took her right out to the eastward. 
d- Two or three hundred feet to the eastward. Is that it? 
A. Yes, sir 
It was still the ebb tide ? 


. 
A. Yes. sir. 


~—— 


Q. You were on the “Sydney ” still ? 
A. I was on the “ Sydney” still; yes, sir. 
115 Q. When did you leave the “Sydney?” 


) 
A. | left her after thev took the provisions olf the “ Wor- 

). What time in the morning was that? 

A. I should say 1b Was tour o clock. 

). In the morning 

A. Yes. 

). And then what did the “Sydney ” do? 

A. The “Sydney ” proceeded on her course down the river. 

). Proceeded on her course down the river ? 

A. Yes, sir. 

). Got up steam ° 

A. I suppose some s 

(). Did she go away in tow of anything * 

A. Not from there she didn’t. 

Q. Who went offon the “Sydney ?” 

A. All but myself. 

@. You were the only one that was left on the “ Worden ? ’ 


A. Yes. 


—— 


eamn. more or less. 
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(). Do you remember the name of the man who worked on the 


engine or boiler at West Troy ? 
A. 1 never knew him. 
(. Were you present when he was working on her? 
A. I was there; yes, sir. 
Q. Did you see what he did ? 
A..Yes; I saw him work on her. 
Q. Were vour fires drawn ? 
A. Yes, sir. 
(). Was there more than one helping lim then ? 
A. No, sir; Captain Wager helped him some. 
Q. Do you remember what that man’s name was? 
A. I never knew. 
Is he now here? 
A. Not that I know of 
(). What hour in the night, as heariy as you can f] 


collision oceur ? 
? 


x it, did this 


A. | think if Was near twelve o clock, as hear as COU! ld judge. 


i). If it was not just twelve o'clock Wis Il Ly ror or alte 
A. I can’t say. 


r mtr hour? 


Che wheel-house on the “ Svdney,” | SUppose, Was On the after 


part ol the boat ? 
A. Yes, sir 
). 
bow of the “ Worden ?” 
A. The bow of the “ Worden ?’ 
(). Yes. 
A. Well, it is 150 feet or more. 
116 (). Is it not more than that? 
A. Maybe a few feet more 
(). Where was this anchor that you spoke 
A, lt lay Ol} the bow deck of the—one may On the 
boat. 


() llow far is if from the whiec! house Ol} tha “Sydney ~ LO the 


bow of each 


Two anchors, one on the “ Worden” and one on the “Svyd- 


hey 7?” 
A. Yes, si 
(). Were they both ready for use ? 
A. The one on the “ Sydney ” hadn't ah line attached to it 
©. That could have eas ily been done? 
A. Yes. 
() Quickly done ? 
A. We done it when we anchored her. 
(). That was very quickly done ? 
A. Yes. 
( What seemed to be the trouble at Schenecta ly 4 


) 

4 

A. TI ie boiler leaked some, only not as bad when we 
(). Seemed to be leaking around the flues ? 


A. Yes. sIr. 


You don't know enough about machinery LO be 


a 


what condition of things would produce the leaking 
A. Don’t know anything about it? 


rot there. 


able to tell 
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M W hose business was it to feed the boiler with coal ? 
A. Mr. Riley’s. 

Q). ne you know how long Riley had been in the cabin ? 
A. Not long. 

() Do you Know how long ! 
A. No, sir: he was around there all the whil 

(. How far were you from the place of collision at dark ? 
A. We must have been fifteen miles or more, | should say 


} 


(). Hlow fast were you running per hour before the trouble ? 

A. I should think we averaged three miles an hour, perhaps —e 
neal 

@. You made no attempt to anchor, did you 


A. No, sir 

(). Did the captain eall 

arose 4 
|? Yes. Slr’. 

) Who? 

A. He called for the men that was asleep in the “ Worden. 


©. Was there a man there by the name of Gebhardt ‘ 


. . . 4% > ’ . ; , aS 
ior anybody besides Ril y aiter the trouble 


a 


117 A. There was a man there by some name—I don’t know 


what his name was—and my son. 


). 
rocks ? 
A. A short time before we went on it. I don’t know what time. 
(J. Did you observe that you were drifting before you observed 


there was trouble with the engine 


A. No. sir. 


Q. it oo speed you had known then that you were drifting you 
would have tried to do something to prevent it ? 

A. ] rae we WOU | don’t know. 

(). It was pretty dark, you say? 

A. Quite dark 

Q. Well, at the time you discovered there was trouble with your 
engine did you appreciate the fact that the tide was running ebb, 


strong ¢ 
- Yes; I knew that the tide was running. 
. Did you ae ww it 
A Yes; could tell it by running that we was running on ebb 
tide. 
Do you know how many pounds of steam she needs in order 
to steer ? 
A. i do not. 
‘There Was nobod\ rward at ill, was thi ref 
A. No. 
QM. What? 
A. No; not at that tims 
(). W hereabot ils was the at Wor f "ae hit’ 
A. She was struck by a rock about one-third the way back from 
her bow. 
Q. On her port side ? 
A. On her left-hand side. 


Q. When did you first observe that you were drifting over to the 


4 

ie 

ue 
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_ 


). So she must have gone upon the rocks sideways? 
\. Yes; she was drifting kind of sidew: 

A. Well, it was an hour or so, I should before she was full. 
Q. You didn’t cease your efforts to get | the rocks until you 


' . " . . : ,2] si ; . 
i. You cilé ni SLO vour eltorts LO wel ry ] i welt “77 \\ she 


»* vy? } 
' was illed WILL Wal 


j . j ? , , ’ 
A. We tried to get her off while we could 
, ’ ’ \ > + " . : ai ; 
Xd. | SU pPpost You have 1} VC be i Vi Lid: ¢ i wiene SilTice, 
have Vou 4 
. | 
. _* j | i} 7 1 ; ' . | :' - a 
_ : = : ' ‘ , ; ¥ ; ii { 


‘ y 
) ii i] f 
. ; ry } i 
: LJ i} ‘ r) rie narvol 
5 ; i 7 
ee sir: I have never vy en 
©. How long have \ usiness 
A | Ve. ‘ rs 
LY t steam Ln ‘ ' Liii¢ SIOW LN ()] Was 
| I’ s\A Lapse ¢ 
\\’ ‘ ] P . 
. \ \ | steam | \ 
, 
4 ’ Rl PLC ‘ 
{} Vo lraft vorw Sore dl thet ble 
‘ Wi ii i) L ariit ¥ ‘ . « i ; si ,Fy rel ii ae pit 
me . } } } ’ . 
ulitlL Lhe steam nad | 
\. [It was not but a 
? , , 
(). Did the engine b 
7 ;’ 
a A. Blow off? 
4 iJ. Yes 
\. Not that I know o 
] ] | j 
() Do \ KRTO-W nati m ii | } 
A .nOW wl at DIOW OU “ Ves 
| (). Didn’t make any nols 
1 \. Nothing, only what came from 
(). Did she blow off? 
| A. No, si! 
(). D low off loud enou e? 


ou dont know whether she 


Redirect examination by Mr. HyLan 
Q. How long had you been running on boats on the North river 


a 4 ps before this accident ? 
a A. I had been running on it tot 25 years 


a 
a 


i 


119 


). 
¥ 


Q. 
A. 


done 


‘Worden ” struck the rocks ? 


. Captain Wager was thrown in the river. 
Did you have any difficulty in getting him out ? 


the boiler on the steam canal-boat “Svdnevy ”? 
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‘ears you had been boating up and down the North 


| onetend 

7 
coe 
~~ 
— 
iS 
o 
ew € 
tt 


And on your own boats? 
Yes, sir. 
Did you have any difficulty in uncoupling the vessels after 


A. We did, sir. 3 
Q. What happened that made it difficult? 
A. Well, the current held the “ Sydney 0 down SO hard that 


it jammed the coupling, and we couldn’t uncouple it. 


Did anything happen in any way while you were uncoupling 


Yes, sir. 
What? 


We had to fish him out. 
Had to fish him out? 
Yes, sir. 


By consent of counsel witness signed his name to the stenog- 
rapher’s minutes. 


Rosert PINKERTON, called on behalf of claimant, being duly 
sworn, testified as follows: 


Direct examination by Mr. HyLanp: 


}, 


What is your business * 
Boiler-maker. 

Where do you carry on your business ? 
Troy. 

How long have you been in business ? 
Iifteen years 

How large a business do you conduct there? 

[ pay out the amount of $1,000 a month. 

Do you remember in May, 1883, of sending a man to repair 


> 


[ do, sir. 
Yes, sir. 
For what purpose was that done? 


ow 

Do you remember of sending a man there to look at the job ? | 

At the time he was at work there; yes, sir, 

Do you know what they did with the boiler? 

What was it? 

He rolled and beat the tubes on the furnace head. 

For to roll them tight. 

Did you see the boiler with steam up after the job was done? 

Yes, sir. | 
ys, 


What was the condition then of the boiler after the job was 
and steam got up? 
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120 A. Idon’t know. The boiler was tight. Thecaptain came 
to the shop and paid his bill. 

QM. Will you look at that receipt and see whether that is your 
name-—whether that is the receipt you gave (handing witness 
paper) ¢ 

A. Yes, sir. 

Said paper is offered and received in evidence and marked Ex- 
hibit A of this date. 


(. The amount on the receipt shows for itself the amount you re- 
ecived for the job; that is how much ‘ 

A. 35.50 

(). Ilow much work did that require to make up that amount? 

A. We charged $5.50 a day. I suppose we got through in about 


elelht hours. I think it was an average day’s work. 
Cross-examination by Mr. McCarrny 


Q. Mr. Pinkerton, you know something about these steam canal- 
boats, don’t you? 

A. | do not. 

(). Don’t you know much about them ? 

A. I do not. 

©. Do you know what kind of boilers they have? 

A. Ido. ‘They have self-feeders, and some of them have what 
they call propelling boilers. 

(. ‘They are very small boilers, are they not 

A. No, sir. 
). And if require s constant looking after? 
A. No question about that. 
() They are liable, are they not. these little boilers. to get Out of 


i" 


+) 


(). And do get out of repair? 
A. Yes, sir. 
Q. Now, I want to ask you this question: You say your man was 
only one day at work upon this boiler ? | 
A. A day; eight hours. 
(). And your bill was only $3.50? 
A. Yes, sir. 
(). Now, did you thoroughly examine and repair that boiler ‘ 
A. No, sir. 
(y. Did you test that boiler ? 
A. We did not. 
(). Did you pretend to thoroughly overhaul and repair it ? 
A. No, sir. 
121 ‘Q. Do you know what the condition of that boiler was as 
to dirt ? 
A. I do not. 
(). Do you know whetier there was any dirt on her crown sheets? 
A. That I couldn’t say. 
©. You didn’t look to see? 
11—224 


; 
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A. We can’t see. 


Q. That can’t be known unless the boiler is taken apart ? 

A. Except to take the tubes out. 

(). What is the predisposing cause of leakage in those boilers? 

A. Sometimes it 1s low water. 

Q. What effect does dirt and grease on the crown sheets have? 
A. It causes trouble, too. 

Q. Well, don’t that cause leakage? 

A. Yes, sir. 

®. Isn’t that a predis posing cause of leakage—dirt on the crown 


sheets ? 
A. Why, certainly, dirt on the crown sheets causes leaks. 
Q. How often ought those boilers to be taken apart and cleaned 
to. prevent dirt accumulating on the crown sheets ? 
A. That I couldn’t say. 
q. Once a year? 
A. Well, it is according to what they are used for. 
Q. Suppose they were used all the time, ought they not to be 
ee apart once a year’ 
It is somewhat aad to the water. 
O. On canals ? 
= Oh my, yes. 
. Twice a season 
They do generally. They ought to be every trip. 
”y Don’t you 1 usually do so? 
A. The y should be washed out every trip. 
Q. By that you mean to say the crown sheets should be kept 
clean ? 
A. Yes, sir; generally provision is made for that purpose. 
Q. Are you able to state yourself what the condition of that boiler 
was on the 25th day of May, 1883, when you sent a man to repair it¥ 
A. Could | state about the condition ? 
@. What the condition of it was? 
A. No, sir; 1 could not 
Q. Suppose shoe were told that within three weeks afterward $283 
was spent in pl g that boiler in repair. 
A. Three sagt us to that? 
©. No; after it. What would that indicate? 
122 A. That would indicate that she was not in very good 
shape. rome 
Q. All you did was to insert a small tube in the tubes, wasn’t it? 
A. We rolled about all the tubes that was in the boiler in the 
furnace head and made them tight. 
@. How is that done? 
A. By a roll tool. 
Q. By inserting a rolling tool ? 
A. Yes, sIr. 
Q. All the instructions you got were to beat the tubes ? 
That is what it was generally. 
Q. Now, what is the cause of the tube leaking? If these tubes 


leaked what do you think was the cause of the leaking ? 


a 
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A. That I couldn’t say. There must have been some cause for it 

(). Was it an accumulation of dirt ? 

A. Low water. 

(). Low water where ? 

A. Low water on her crown sheet; no water below the crown 
sheet. 

(. In order to keep it above the crown sheets you only needed a 
hand to tend the engine? 

A. | SUpPpose So. 

(). What kind of water is this canal water for engines? 

A. It is pretty roily. 
(). What effect does it have? 
A. It accumulates mud in the boiler and there is no protection. 
(). Now, the canal water, you say, Is roily. What effect does that 


li ly. 
What effect does that roily water have on the crown sheets? 
It fills the boiler with that sediment. 
It makes mud on the crown sheets ‘ 
Yo ie sir. 
(). Now, when dirt has accumulated on the crown sheets isn’t the 
and beating of the tubes merely temporary In its effect ? 
A. It is a temporary arrangement. 
). A mere temporary arrangement, 1s 1t' 
A. Yes, sir. 

(). And unless the dirt is removed such repairs are of very little 
consequence, aren | thie y f 

A. Sometimes they get on very well. 

(J. ‘Then at other times? 

A. Can't tell. 
123 ©. There is risk, is there, always of breaking down at any 
time unless you remove the dirt ? 

a cdlirty boller is not re liable. 

(). Now, if such an engiae as hers should blow off would the 


; 


4 
safety-valve be at No. 25? 

A. I don’t know anything about that. 

Q. Don’t know anything about that? 

A. No, sir. 

(). Suppose the safety-valve was set at sixty or seventy on such a 
boat, would she blow off at 25? 

A. If the we loli was off it would blow off. 


} 
i 


(). Now, if a safety-valve was set at 60 or 70 pounds, do you see 
how she could blow off at 25 pounds? 

A. No; I don’t see how she could do that. 

LJ. You don’t see how she could do that? 

A. No, sir. 

(). Of course such work as you did you wouldn’t guarantee how 
long it would last; it might last ten minutes and it might last ten 
years f 

A. That is the idea. A man comes over and gives us a Job to do 
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and we have to do it as we are told. If we make a job ourselves 

we are going to make a big bill. We generally do as we are told. 
Q. You would not guarantee such a job as you did there ? 


A. No. 


Redirect examination by Mr. HyLanp: 


Q. Do you know what kind of an engine this was; whether it 
was a single condensing engine? 
A. I believe they are all condensing engines. 
Q. Do you know whether this was a condensing engine’ 
A. I know it was an upright engine. 
Q. Do you know how often a condensing engine—tbe boiler of a 
condensing engine—must be supplied with water? 

A. That I don’t know. 

Q. You don’t know anything about that? 

A. I do not. 

Q. Do you know that when you got through your job the boiler 
was tight’ 

A. Yes, sir 


; 


by consent of counsel the witness signed his name to the stenog- 
rapher’s notes. 


124 Gorpon W. Hatt, ealled on behalf of the plaintiff, being 
duly sworn, testifies as follows: 


Direct examin iLIOn by Mr. ILlyLAND: 


). Where do you reside? 
A. At Lockport, this State. 
). What is your business? 

\. 1 am an engine-builder and a boiler-builder. 

). Did you build the boiler on the canal-boat “Sydney ? ” 

A. Yes, sir. ‘ 

). What kind of a boiler was that? 

\. It is what is known as a vertical boiler. 

Q. That is known in common pariance as an upright boiler, isn’t 


A. Yes, sir. 
). When was that boiler built ? 
A. It was built in 1879, I think. 
). How long would such a boiler as that last with cood care ? 
A. Well, there is some of them already in use that have lasted 
ten years; how much longer they will last I can’t tell. 
Q. That is as long as they have lasted? 
A. Yes,sir; about that time. 
@. What kind of a boiler was this as to kind of its class that vou 
built ? : 
A. Itisa regular merchantable boiler, the same as they all are of 
that class. f 
Q. Is she the same as any you have built of that class? 
A. The same thing. 


-— 
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. In the spring of 1883 did you ex: amine that boiler about the 
19th or 20th of May while the “Sydney” was on a trip from Buffalo to 
New York ? 
A. I can’t recollect the date, but it was the time she went down with 
the first load in the spring. 
Q. Is that the load this accident happened with in the spring? 
A. It was before this accident happened. 
(). Was that boiler cleaned at that time? 
He blew it off and took out the hand-holes and washed it out 
with our hose. We havea water power there. 
Washed it out there? 
A. Yi S, sir 
125 Q. After it was put together again did you examine it? 
A. I saw them get up steam. The boiler was apparently 
in the usual order. 


(). Did they draw off the fire there—was the fire drawn? 

A. Yes, sir. 

(). And the Y use “d your hose to clean out the boiler? 

A. Yes. 

@. And the boiler, you say, was in good order? 

A. | wish to be understood that som sev' nty-five people have 


these steam canal-boats, and they stop there for that purpose, and 
this boiler nd peared to be about the sume as any of them in ordi- 
nary running order. 

Q. Was the boiler tight when it left after they got up steam ? 

A. Yes, si f 


Cross-examination by Mr. McCarruy 


(). What is your firm in Lockport? 
Gordon W. Hall. 
(). sage you a partner’ 
No, s 
(). You put this boiler and engine in the “ Sydney ” in repair in 
the month of June, 1885? 

A. Yes, sir. 

Q. Do you remember what the amount of your bill was? 

A. I think the boiler was a contract price. 

(. I want to know the amount of your bill 

A. $1205 

Wasn't it more ‘ 

A. No, sir; not on the repairs on the boiler. Thev might have 
been otherwise 

(). On the engine and boiler how much? What was the amount 
of your bill for re pairs Ol} the bolle Tr and engine 

A. | think it was somewhat over 5200. 

@. What day in June was that? 

\. I think it was finished near the first of July 
Do you know when she got there in June for these repairs ? 
I couldn’t remember; it is so long ago. 

Have you got a yard there? 
[ have a machine shop and foundry, 


} 


( 
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Q. Do you know how long she remained at your machine shop 
undergoing these repairs ? 

A. I should think, by the amount of work done, it was at least 

two weeks. 
126 (). [ wish you to tell just What you did on that boiler and 
engine for that sum of $200. 

A. I took the boiler out of the boat and took the tubes out, and | 
think I put in a new fire-box, but I don’t remember distinctly. | 
might have been able to tell if I thought I was going to be asked 
the question. I think I took the tubes out and did what we call 
overhauling the boiler. 

(). You intended to make a 700d job of it, then * 

A. I couldn’t tell you whether I put in a new fire-box or not. 

Q. Can’t you give usany idea beyond that of the work you actually 
did Ol} that boller and engine ° 

A. I eouldn’t give you the work on the engine, because—— 


, 


; 


Q. Does the amount of your bill indicate that the repairs were 
thorough and extensive ? 


A. The repairs on both was complete, because [ took it at contract 


prices. 

(). Does that indicate that the repairs were extensive ? 

A. It was what | call—what we have in our boatmen parlance— 
overhauling the boiler; took the tubes out and replaced them in 
the boiler 

©. Did you oversee that work yourself? 

A. Yes, sil | was there : 

@. Wasn't it an extensive job for such kind of work ? 

A. I hardly know how to answer. ‘There was nothing new, unless 
it was a fire-bo) 

Q. Did you not find the boiler dirty ? 

A. There was some grease and sediment colleeted on the inside of 
the sheets. ‘That is Vavs the case. 

©. Now, when you say it was collected on the inside of the sheets, 
you mean at that place where it can be taken away only when the 
builer is taken apart—can’t reach it in any other way? | 

A. It is a simple matter to scrape the boiler out without taking it 
apart. 

Q. Wasn't this dirt and sediment collected under the crown 


sheets ? 
A. Some there and’some in the tubes and some on the inside ? 
Q. Now, dirt and sediment collected on the inside of the crown 
sheets cannot be removed unless the boiler is taken apart, can it ? 
A. Yes; it can be removed by scraping and with washing 
127. by water and hose to a certain extent, so that the boiler will 
last for several years, even after the tubes commence to leak. 
@. Do you say that sediment and dirt which have collected on 
the crown sheets of a steam-boiler can be safely and cleanly re- 
moved unless the boiler is taken apart ; the flues of the boiler ? 
A. You mean on the top? 
®. Yes; on the flue. I mean where it comes between the upper 
and lower sheet. 
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A. To do a real thorough job, the boiler has to be taken apart. 
(). Now, when dirt or sediment or grease collects on . 

sheets of a boiler it is liable to leak, isn’t it ? 

A. After it accumulates to a certain extent 
(). Is it liable to leak? Answer my ques 

A. I shall bave to answer it as | understand it 
(). Won't you answer my question yes or no? 


Mr. Hytanp: He 


(. | want you to answer my question. 
‘\ Ask Ib agall 


the crown 


LIOn 


it}, 


can’t answer it yes or ni 


l, and if it 1s possible LO answe 


shall do SO, 
(). Is it liable to leak when sediment and grease have collected 
On thy crown shi et ¢ 
A. I shall have to Say just as | did befor witl 


ithout some qualifi- 
cations in that question | cannot answer it yes or ho. if vou will 
f1Ve me the thickne ss or amount Ol what you want me to answer to 

| will answer no 
(. The question is, Does dn 
boller Ui nd LO produce l akage f Yes or ho, 
A. I can’t say yes o1 


t collected on the crown sheets of a 
no to that LO do justice LO the case. The 

next day after you start a new boiler, after she is run the next 
twenty-four hours, she has got grease on her crown sheets, and she 
may run twenty-five years and not leak, but when it gets two or 
| ches thick and the iron gets heated toa white heat 
‘ The que stion 1s, Is not sediment and yrease colleeted on the 
crown sheet of a boiler a predisposing cause of leakage? 

A. wil] alisW 

(). Now, the Erie canal water is roil 

A. No Wore roily than 
and rivers. 


el 


os 


eT \ CS. 
ao < ‘) 
iS lt not 


. 
1 water It is fed 


in the strean by creeks 


(). Is it more dirty than ordinary water ? 
125 A. Well, some sediment from the horse boats 
thrown into it; ordinarily about the sam: 
(). Llow often = a boiler to be thor 


may be 
as river water. 


ughly cleaned which has 
been used In nav! 


gating the Erie canal? 

A. I want you to understand that overhauling a boiler is to take 
it apart. [It is a big job to take the tubes all out. That is generally 
done in three to five years. That is according to how it has been 
taken care of. 


: | | . a . 
LJ. low often ught it to be thoroughly ov: 


haule | and cleaned ? 
A. Whenever the sediment gets too thick 


S , So that 1t causes it to 
leak. 
‘ +] ‘oO ‘ laalk: ' +] 7 : 7 . : . , 
() As soon as there 1s any iCanage Lia $s; an indication of 
trouble, usually ? 


A. Yes; ust lally. 
Q. And you ought to exercise 
so ? 
a Yes, sir 
. Do you remember a man by the name 
ing called upon you after these repairs wer 
versation with you in Lockport about them’ 


very careful supervision; is that 


a Samuel (; Smith hav- 


and had a con- 


, 
» made 


$8 THE STEAM CANAL-BOAT “SYDNEY,” &¢., ET AL., VS. 


A. 1 don’t remember such a man. 
). A man from New York ? 
A. I don’t know that I ever knew such a man. 
Didn’t he call upon you and have a talk with you about this 
boiler after you repaired it ? 

A. I don’t remember anything about it. I don’t know that any 
such man ever talked with me. 

Q. Look at that bill. That was drawn by your daughter, wasn’t 
it (handing witness paper) | 

A. No, sir; by a lady who keeps my books 

©. Don’t you remember that you gave that bill toa man from New 
York who called at your place ? 

A. No,sir; I have no recollection of it whatever. 


Ow 


Said paper Is marked Exhibit B for identification of this date. 


©. At orabout the time that this bill was given to him (Smith) or 
anybody,do you remember a conversation about the condition 
129 of that boiler before you repaired it? 
A. Idonot. 1 don’t know that any man ever spoke to me 
about it. 
Q. Did you not tell him that when you took the boiler apart you 
found it was very dirty and very greasy ? 
A. | might have told him sO. YOs, Sir. 


(). You mig have said so”? 
A. Yes: that S VCnCraily Lhe case. 
QM. You might have said that 


) 
). 
A. Yes; | might have said that. I have no remembrance of say- 
ing that. 

). You don’t deny that you might have said it? 

A. No. 

). If you said it it was true, wasn’t it ‘ 
; a try to t tell the truth ; yes, sir. 

Q. Now, what day was it in May that this boat came down the 
canal first? 

A. lL couldn’t tell you. It was soon after the opening of naviga- 
tion. 

(). What day was she at your shop? 

A. I couldn’t tell without reference to the books. If I did any 
work the date is on them. 

@. You have not any evidence here to show that you did any work 
on it? Did you do anything at that time when she came down the 
canal for which you made a charge against her or her owners? 

A. My impression is that I did. 

Did you? 

A. I can’t say yes or no, because there was so many. I can’t tell. 

Q. Did you personally oversee any work that was done to her on 
that occasion? I mean the occasion when she came down the canal. 

A. I know she stopped there and know she cleaned out her boilers. 

Q. Did you supervise it personally ? 

A. I don’t know. 

(). Did you supervise the work yourself personally ? 


} 
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A, Yes. 
). What did you yourself do? 
A. told Mr. Wager how to do if 
). What did you yourself do about it generally ? 
A. I stood by and see them take the hose and see them couple it 
onto our water works and see him put itthrough the hand-holes of 
the boilers. 
(. What else? — 
A. I don’t remem bi r anything else. 
130 (). How long a time did that operation consume? 
A. Well, anywhere from two to three hours. 

(). Will you swear that it was more than one hour? 

A. I didn't stay there all the time. Il had other business to attend 
to. I don’t think I did. 


(). Who assisted Wager ? 
A. Who assisted Wag rf 
O ven 


). © 

A. ‘The men on the boat. 

(). Did you see anybody assist him ? 

A. l ale Int o1V e any hames, but ibis men on the boat, | sup- 
M Did you yourself at that time test the boiler? 

A. I went in and looked into it. 

Did you testit? Aren’t you engineer enough to know what 
word means ? 

A. I didn’t put the cold-water pressure on. 

(). Did you or did you not test the boller at that time? 

A. Ll see steam got up on ~ 

(). Did you or did you not test the boiler at that time? 

A. I will eall that a test, i up a steam pressure. 
Q. Did you or did you not test the boiler at that time 
A. I eall that a test. 

(). Answer Iny question. 


+ 


‘) 


The Commissioner: If you know of any other test, say so, and if 
you do not, say So. You can Say whether that test is the only test. 
You can state what the facts are. 

he Witness: One way Is to get up a pressure—— 

The ComMIssIONER: You can go onand describe what you under- 
stood the word test to mean and say whethe you tested it in that 
way. 

The Witness: Sometimes we get up a cold-water pressure and at 
other times we examine the boiler thoroughly and get up steam and 

see whether the boiler stands the pressure without leaking. 
lo] We call that a steam test. That is all that was done. We 
got up a steam pressure and see that the boiler was all right, 


(). Who got up the steam pressure ? 
A. Mr. Wager and his man. 

Q. That was just before. they started ? 
A. ¥ es, sir. 

Q. Before they got under way 
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A. Yes, sir. 


Q. That is what you call a test? 
A. Just what | said prev viously. 
. That is what you call a test? 
A. I examined the boiler over. 


). That is what you call making a test? 
“4 That is what 1 tol | you. 
That is the sort of test that is made every time a steamboat 


_——- 


9 vets tur r way, Is it not? 

A. Get up steam every time we get under way; yes, sir. 

That is the sort of test that is made every time that a steamer 

leaves a wharf? 

A. Eve ry time they get up steam they ought to have a man fo 
and examine the boiler all over and see that everything is right. 

). That in you got up steam what did you do? 

A. I see that everything was all right 
Q. Did you examine manhole? 


A. There was no manholes; there was hand-holes. 

@. Did you reach 

A Ye 5, Sil 

(). W hat els | you do? 

A. I felt about the tubes to see what the condition of them were. 
Q) Wh iL ese ¢ I io? 

A. Didn’t do anything 

( What bill did you render tor all that service ? 


< 
\. I never rendered any bill for such a service. 
(. What was it’ 
\. Gratis. 

Q. Do you know the man who owned her at that time? 

A. I know the man who was the owner. Mr. Wager owned her, 
I sup pase 

Q. When before that time—I mean that time in May, 18838—had 
you overhauled and repaired this boiler? 

A. I think it was just about a year before, 

@. Do you know? 

A. Weil, I am pretty certain it was just about a vear before 

®. What had you done to her? 
152 A. I took the boiler out and took the tubes all out and put 
them back in again. 

. Where? 

A. Right at the same place. 

(. What was the amount of your bill ? 

A. $125. ? 

QQ. What the year before ? 

A. Yes, sir. 

©. The same as it was this time ‘ 

A. Yes, sir. 

Q. Will you swear it was? 

A. Yes, sir. 

Q. W il] you swear that at any time in 1882 you took — at boiler 
apart and did repairs for which you made out a bill for $125 
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A. It was done through the winter. ‘The boat laid there through 
the winter. 

(). Will you swear that in the winter of 1882 you took that boile: 
out of the boat and put it in repair and rendered a bill for $125? 
A. I can’t swear to it, because I don’t remember all about that. 

(). Will you swear you did? 
A. I swear I fixed it. 
Q. W - you swear you took the boiler out of that boat and re- 
paired 1 
A. Ye es, SIF 
Q. At whose request‘ 
A. At the request of Mr. Henry Lummy, the man who owned 
(). Whe re did he live? 
A. He lived at Havana, in this State. 
0. W hat time in the winter of 1882 was it 
A. My impression is that it was in April. I don’t mean April. 
lt was a month before the canal opened. 
(). You are positive about it ? 
A. Yes, sir. The boat was finished before canalling, so that every- 


—. 


} 


‘; 


thing was do! 
Q. You are pele ae you took the boiler out ? 
A. Yes, sir. 
( Took he boiler apart? 


) 4 
A. look the boiler out and took the tube $s; out and done the Sutue 
ob that | did for Mr. Wag r. 
In June, 1883? 
Yes, sir. All 1 remember about the date is it is on my book 
a notice on the oth day of July—— 
(). How do you explain rm leaking on this very first trip she 
made at Schenectady. How do you explain that? 
A. I couldn’t explain it, because I wasn’t there 
(. Do you think it was an Inevitable accident 
A. There is more than oue w: iy to make a boiler leak. 
133 (). How do you suppose this boiler got to leaking so soon 
after the applic ation of hose and water ? 
A. Sometimes a little too much oil fed through the engine will 
tart the tubes and the boiler to leaking. 


; 


Does letting the water get low in the boiler do it? 


A 

A. Yes; that will do it. 
\. Does the letting of the fires get low have anything to do 
7 


A. No; letting the fire get low does not have anything to do with 
it unless the surfaces are heated to a white heat and there 1s sud- 
den contraction. 

(). It is pretty important to keep the water pretty well up and to 
keep the fires steadily going? 

A. Not if there is anything to prevent the iron getting heated to 
a white heat. 

Q. Small boilers require more care, don’t they 

A. Any boiler requires care. 


a 
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Q. Don’t those small boilers—aren’t they particularly liable to 
get out of gear? 

A. No, sir; not so much so as large boilers. Statistics will 
show-—— 

Q. Don’t you think that somebody ought to be looking after them 
all the time? 

A. Yes; that is the case with any boiler. 

@. Isa man stationed in the wheel-house guiding the motion of 
the boat a proper person to be looking after the boiler? 

A. I think that is just the thing. I have followed it for years 
myself 

Q. Do you think that is just the thing? 

A. Yes, sir; the water-cocks and everything is arranged at the 
side,and he can handle the engine with his hand and would be 
more likely to look after it than he would be if he was lying asleep 
in the engine-room somewhere. 

(). What do you think a fireman has to do in such a case? 

A. The fireman in such a ease fills the boiler once in six hours. 

(J. You don’t need anybody Lo Manage both boats except the man 
at the whee! 


A. One other mai Keep him right there to be ready to do any- 
thine that wants to be done. 
154 J. That bill that has been marked here Exhibit B for iden- 
tification—did that bill come from your shop? 


\. Yes, sir. 

Q. What is the ordinary pressure on this engine boiler ? 
\. Seventy pounds 

). On how low a pressure would she steer ? 

A. Do very well with 40 pounds. 

’. Wouldn’t she steer with any lower pressure? 

\. She would not manage very well. 

(. Wouldn’t she steer with a lower pressure ? 

\. In a calm place less than 40 pounds would keep her under 


Q. How low could you get to steer her? 
A. I think the limit would be 35 pounds. 

Q. Couldn’t steer her below 35 pounds? 

A. She wouldn’t have headway enough. 

Q. You sav she couldn’t steer if she got below 35 pounds? 

A. If she was single she might: if she was with another boat she 
could not. A single boat will have more headway with the same 
propelling power than two boats would have. 

(). Suppose she is going with an ebb tide, how low would she have 
to get before she is utterly helpless ? 

A. Couldn’t do much with her at 35 pounds. 

Q. Couldn’t do anything with her below that, could you? 

A. I don’t think you could. 

Q. What could be done after she got as low as 25 pounds? She 
was perfectly helpless, wasn’t she? 

A. She wouldn’t do much. 

Q. Could you do anything with her at 25 pounds? 


C 


= 
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A. She was perfectly helpless ; 25 pounds would possibly turn the 
wheel around. 

(. Could you navigate with her any distance? 

A. No. 

Q. Couldn’t do much hauling with her? 

A. With 25 pounds? 

(). Yes. 

A. She wouldn’t pull much. ‘These are condensing engines, and 
with a good vacuum they will turn the wheel a little with 23 
pounds. 

Q. You think she is practically useless when the pressure gets so 

low as that? 
135 A. She wouldn’t do much. Of course, if the wheel turned 
at all she would do a little all the time. 

(. Suppose this boat had 25 pounds pressure on going down the 
river with the ebb tide, could you steer her so as to keep her off the 
rocks on either side? 

A. That is another conditional question. If she was in calm 
water, without any tendency to drift, you might possibly keep her 
headed in the direction he wanted to go, but if you were drifting she 
would not have any power to take her anywheres out of the way of 
anything she was drifting onto. 

(). May this fall in the pressure be instantaneous from seventy to 
twenty-five pounds? 

A. No; it wouldn’t be instantaneous. 

(. If produced by a leaky flue, for example, how long a time 
would it take? 

A. There is sevéral conditions. If the water ran down into the 
fire it would not take but a very short time to take the water to put 
the fire out. If the steam was blowing in the fire 1t would do al- 
most the same thing. If the steam blew up you might be able to 
keep it up longer. 

®. How long? 

A. Perhaps an hour; but if she blew into the fire and put the 
fire out it would run the steam down in ten minutes at the outside, 
because there is not much of a reservoir under these boilers. 

QQ. Can you reverse with the pressure at twenty-five pounds? 

A. Yes; I think I could. 

(). Could you not back against the tide? 

A. No; I don’t think she would against any tide. I think the 
tide would carry her on headways. 
©. Could she resist a three-mile tide ? 

A. No, sir. 

). A two-mile tide? 

\. No, sir; nor a one-mile tide. 

(). Nor a one-mile tide? 

\. No, sir; twenty-five pounds would not put hera mile either 


way. 
Q. Would she blow off after she had reached twenty-five ? 
A. She would not unless the weight were taken off the lever or 
raised up. 
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©. Would she then? 

A. Yes; blow off as long as any steam was in the boiler, if the 
Sal Ly valve was ra sed. 

156 \) Llow could that be done f 

‘A aking hold ol thar iever and raising it up). 


' 


Would she exhaust? Below what limit would she not ex- 


I don’t unde rstand you 

Does exhausting and blowing off mean the same thing ? 

lexhi » is exhausting from the engine—exhausting the 
steam iol ey Linder. In canal parlance we mean when the 


steam would s<hausted from the boiler it would be exhausted 
when the there. If the safety-valve was raised it would 
all blow off steam would be left. 

\) 1] ike ? 

\ pol lhe W ii oh thie pressure stood 


V ould much nols 


Yes 
. Suppose the re sixty pounds pressure there ” 
A. It would ta ger to biow it off and make more noise 
(), How long then ? 


Not more than twentv minutes 
| \ : a . . , | ] " 
No. no mere Loan that. | Criliaps iC’Ss., 
QM. Ordinarily. how far could vou hear blowt ‘Tt wi the 
: PaMaATLY, DOW ial VCUULE You pCul VDIOW LY il WilClhl ie 
. " : " . ’ & . }.. *) 
pr ssure 1S at twentv-n2ve pounds: 
A. I should think half a mile. 
fur 1} lc oan 9 
l'wenty pounds the same answer! 
. ’ . > 41 . j . 
No. | don’t think it would. 
7 


Ouppose it rot down to twenty pounds 
< » ‘ 


4 i 
A. Well, it could be heard a quarter of a mile at twenty pounds 
©. How long would it take to blow oft ? 

A. At twenty pounds? Well, from six to ten minutes. I never 
tried the experiment, but I have blown it off a great many times. 
It wouldn’t take a great while. 


Redirect examination by Mr. HyLanp: 


@. Mr. Hall are you the inventor of this boiler and engine ? 
A. Y es, sir. 
37 Q. Is the intention of making this boiler and engine so 
that the man at the wheel can run it alone without anv as- 

sistance ? i 

A. That was the original design. 

Q. And how is the boiler supplied with water ? 

A. ‘The condensing engine; it turns through the boiler into the 
water and back inside the boiler again. 

Q. How often has the boiler to be supplied with water ? 


Ca. Sag ecg et I ees ce ite ee ee —_ 
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A. If it is in good condition, onee in six hour 


he (). Once in 
A. A little 


| low ofte 


ih IS 


oe 


it required 


Dd 


tO oO]! 


| 


‘3 


six hours it requires water? 
water. 


) 
4 
A. Oil the engine 


»*X- (. Yes 
ae was arranged so that it waeto be oiled once in six hours 
Q. How often is the fire to be supplied ? 


A. Once in six hours, except the shaking The shaker is the 


he wheelman’s hands. 
he (). ahr ogumaanss does all that’? 
( d A : Y c 
id (J. SO < ae wine and boiler is so arranged that you can put 
Ina supply of oil, water, and fuel that will las hours ? 
A , Yes. Sir 
(). And the man at the wheel of the boat can handle the levers 
and determine the condition of the working of the engine from 
whi re hie stale ls 
A. Yes, sil 
(). And it is not -_ ssary to have another man with him during 
that Me, CACE pt LO ob Vy hi Ss Ore a rs iti low his direc tions f 
A. Yes, sir. 
(). And do these engines and the boilers reasonably well ? 
A. Yi S LI ure the only Sucet ssful Ones TUNHNINEG 
). ‘The o iccessful ones running on the Erie eanal to-day? 
\ Ye 5, sil 
Recross-examination by Mr. McCarru 
he () How old was that boat or « ngine and vo 
A. They were built in the spring of 1879. 
(). Sure’ 
A. lam pretty sure; I built another one at the same time. 
by Mr. HyLanp: 
* 138 ©. Do you know when the engine and boiler was last in- 


} | - | 
spected by the Inspector before this collis 


. 
A. Inspected last spring. 


er 
on By Mr. McCarrny 

©. Do you know? 

A. | know that was the time it was inspected 

(). Do you know the time she was inspected 

A 1] k LOW is that M lr. Wav r came down a 

SO Obiected to. 
wel ©. You didn’t build the boat? 

A. didn't bi lild the hull | built the machin ry. M Te W. { 

Gillespie built the hull. ‘They were partners in building steamboat 

he The paper marked for identification by counsel for libellant 


i 


handed to witness, and witness asked to explain the items and state 
what the re pairs were which were made to each item. 
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Mr. McCartuy: Objected to because the bill is not in evidence 
and I do not intend to offer it. [ shall not object to the claimant’s 


proctor putting it In o_o 7 he wishes to. 

By consent of counsel the witness signs his name to the stenog- 
rapher’s notes 

Mr. MeCarthy requested the witness to send to ~_ his bill for the 
repairs that were made to this boat in the winter of 1882, and, an- 
nexed to it, an affidavit certifying that it was an rbrwcmen bill for 
those repa 

The wit romised that he would comply with counsel’s re- 
ques 

WintttAM Ritey, called on behalf of claimant, being duly sworn, 
LestLili 

Direct ition by Mr. HyLanp: 

Q. Wh ess ? 

A. Boati 

Q. How lo ay 1 been boating? 

A. Fift 
139 ®. How old are you ‘ 
A. ‘Thirt ears old the sixteent I di: ay of thi Is month. 

Q. Were you a hand on the steam canal-boat “Sydney” at the 

time of the accident, in May, ISS ? 


A. Yes, sir. 
(). In what capacity were you working there‘ 
A. Fireman. 
). Do you remember about when the “Sydney” left Buffalo ? 
A. No, sir; I don’t remember the date. 
Q. Do you remember whether when she stopped at Lockport — 
had her boiler cleaned ? 
A. Yes; she did. 
Q. Did you help clean it‘ 
A. [ did: Ves. 
Was it thoroughly cleaned ? 


} 


} 


( 


). 
Objected to as leading and as ealling for a conclusion of the wit- 


ness. 


A. I think it was. 

Q. What happened after you left Lockport ? 
A. She commenced leaking again. 
). Where? 

A. Schenectady. 

». At & penect dy ' 

A. Yes, sir. 

). Where ‘did she leak there? 

A. Very little; in the fire. 

W hat was done then ? 

We run her to Troy. 

Chen what was done? 

Got her fixed. 


r 
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Q. Then what did you do? 

—. Came down the river. 

Q. What trip was this—the fore part or after? 

A. The fore part. 

Q. Did anything happen up to the time just before running on 
the rocks ? 

A. No, sir. 

(). Were you on duty then? 

A. Yes, sir; I was. 
2. What was you doing ? 
A. I was walking around the decks attending to my duty 
). What were your duties as fireman ” 
A. Oil the engine, keep coal on the fire, and water her. 
J. Oiling the engine, keeping coal in the fire, and water in the 
boiler ? 

A. That is all, and watér in the boiler. 

(. When were you in the engine-room last before the steam es- 
caped from the boiler ? 

A. Five minutes. 
140 Q. What were you doing there that five minutes before ” 
A. Looking at the engine 

). Looking at your engine‘ 
A. Yes. 
». Did you do anything 1 
A. I did. 
). What? 
A. Put oil on her. 
(). How was the fire then ‘ 
A. I didn’t look. 
Q. What did you do then? What called your attention first to 


nil 
eal 


; 


} 
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A. | went on deck. 

). What did you do then? 

A. I looked around there and went over to the cabin 

(). Over to what cabin? 

A. Forward cabin—middle cabin. 

d. Hlow much forward of the wheel-house was that ? 

A. Not over elght feet. 

Q. What called your attention to this first—to the steam escap- 


A. It eame out of the stack. 


Q. Then what did you do? 

A. I run down in the fire-hole. 

Q. And what did you discover there ? 

A. Tubes leaking on the fire. 

Q. Just state what happened, as far as you know, from then on. 
A. We put the fire out ; that is all. 

(). Put the fire out? 

A. Very near out; yes. 

(). Did the pressure of the steam drop? 

A. Yes, sir. 
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©. How much ? 
A. ‘Twenty pounds. 
Q. Down to 20 pounds? 


d 
A. Yes, sir. 

(. Ly the indicator? 

A. Yes, si 

(). How much steam were you carrying t 

A. T0—6»5 to 70 

@. And it dropped down to 20 pounds? 

a f 

\) lLlow soon after that before the vessel struck the rock ? 

A. Not to exceed ten minutes. 

(). Do you know how the wind blew ? 

A. No, sir; | don't 

Q. Do you know anything about the position of the vessel in the 


stream ther 
A. No, Sil 
Q. You paid no attention to that? 
A. No, sir; | paid no attention. 
(). What was done at all when the boat struck the rock ? 
A. | couldn't say ; I was in the fire-hole. 
14] ©. What was done with the “Sydney ” after that—after the 
“ Worden ” had struck the rock ? 
A. I couldn’t say what they did do after they got us uncoupled ? 
(. What did they do then? 
A. The tide swung her around in the channel on the east side of 
the island. 
Q. What did you do with the “Sydney”? Did you anchor her? 
A. Yes, sir. 
). Then what did you do? 
A. We tried to fix her tubes. 
J. How did vou try to fix the tubes ? 
\. Plugged them. 
Q. Who plugged them ? 
\. Mr. Wager and myself. 
Q. How long did it take to plug them ? 
A. Two hours. 
). And what time did you get through plugging the tubes ? 
A. About four o’clock in the morning. 
Q. How did you plug the tubes ? 
A. With wooden plugs. 
Q. What do you mean—plugging both ends of the tubes ? 
A. Plugging both ends. 
@. What did you do at four o’clock ? 
A. Began to get up steam. 
Q. Did you get up steam ? 
A. We did. 
Q. How much ? 
A. 35 pounds. 
Q. Then what did you do? 
A. Then we started for New York. 


PROVIDENCE WASHINGTON INS. CO, OF PROY., R. IL. ET AL. Je 


(. Where did you go from ? 

A. Hyde Park. 

(). What did you do there ? 

A. I don’t know what we done there 

(). low did you get t from Hyde Park to New York 

A. She towed along with a steam boat , 

(). What boat? 

A. The “ Saturn.” 

@. How far from Hyde Park was Esopus Island where you 
nded ? 


yu 
A. Three miles, we call it. 


au 
i 


() You ¢ ame on to New York ? 
A. Yes. 
() Hov: did you fasten to the “Saturn”? 
n the ‘. Alongside. 
(). Did she take any tows ? 
A. Yes: we had a consort. 
(). Where was she? 
A. The consort was ahead and we were alongside. 
142 (. And you came to New York that way ” 
A. Yes, sit 
rthe — (). And how much steam were you able to get up all that time? 


4 

A. from 20 to 25 pounds. 

led ? (). Was that as much as you could get up 
A. That was as much as we could get up. 


de of Q. Did you go to sleep any time that night before this collision 
happened ? 
her? A. No, sir. 
. Were you on duty constantly ? 
A. Yes: 


Cross-examination by Mr. McCarruy 
Q. Did you get the “Sydney” repaired after you came to New 
York 
~ Got her tubes rolled; yes, sir, in Brooklyn. 
ubes rolled ? 


ae 


*) 


(). ahens yard * 
A. I don’t know the man’s name. 

©. On what day? 

A. I couldn’t state the day. 

Q. For how long a time was he engaged in rolling her tubes 
A. I didn’t count the number of hours. 

(). Was he more than one di ay t 

A. No, sir; he was not more than one day. 

). Was there more than one man engaged ? 

A. That was all. 

». Who employed him ? 

A. The captain 

). Wager? 

A. Yes, Wager. 


Tr 
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Q. Ife would be apt to know his name. Then you went back to 
Buffalo ” 

A. Yes, sir; we went back to Buffalo. 
(). Did you take a load up with you? 


‘ 

A Yes, sir we did. 

\) What was it? 

A. Coal 

Q. Did you earry the usual quantity of steam going back to Buf- 
fala ? 

A \ ‘ nal 

(). How | load did you carry ? 

A. 100 

Q. Did you have a consort with you ? 

A. Wi 

®. What 

A. Shi t , 


(). Did you get her repaired in Buffalo? 
A. We got her repaired in Lockport 
143 . At the shop of Mr. Hall ? 
A. Mr. Gordon W. Hall’s shop. 
Q. What was the size of these wooden plugs that you used at 
l’sopus Island ‘ 
A. 2} inches. 
Q. 23 inches what way 
A. In thickness. 
(). In thickness ? 
A. Yes, sir—through. 
. How long were they? 
A. 4 inches long. 
@. How wide? 
. 24 inches. 


} 


*) 


(). Where did you get those plugs ¢ 
. Cut them out of wood. 

(. What wood ? 

A. Pine wood. 

(). Where did he get the wood ? 

A. I couldn’t say where he got the wood. I don’t think he 
stole it. 

@. Don’t be facetious, William. You don’t know where he got 
the wood ? 

A. No, sir. 

Q. Who did the whittling ? 

—. Mr. Wager. 

Q. How many did you whittle? 

A. Two. 

Q. Only two? 

A. That is all. 

@. Did you drive these plugs into holes that existed there? 

A. Yes, sir. 


a 
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ck to Q. Through which you saw the water leaking ? 
A. Yes, sir. 
J. Did you drive them from outside in, or from inside outwards ? 
\. Drove them from outside in. 
). You say you drove them at the ends ”? 
A. Yes, sir. 
| ). What ends? 
Buf- A. The ends of the tubes—the upper and 
). That isa vertical tube ? 
A. Yes. 
J. Just like a stove-pipe ‘ 
A. Just exactly; just the same as one length of stove-pipe, ex- 
act] 


lower ends. 


? 


2. Whereabouts did you drive this? 

A. In the combustible chamber. 

J. Where did you drive it’ 

A. In the crown sheet in the fire-box 

). What ha caused these holes ut this Cl of the boiler 4 
A. That is a question I can’t answer. 

You cannot answer that ? 


) 
i. 
A. No, can t. 


QQ Why didn’t you see these holes there bet 
“dl at A. Because they were the holes in the tubes. The water comes 
around the tubes. 
l44 Q. Why hadn’t you observed the holes where they were 


where Vou drove those wooden Hines Ly ore 


A. | had seen them lots of times. 

). You had seen them before? 

A. Yes, sir; the holes in the ends of the tubes 

). Why didn’t you drive plugs there before’ 

A. No necessity for it. 

). Was there a necessity for your doing it when you did it? 

A. Yes; there was water in the boiler—to keep water in the 
boiler to try to get steam again. 

). What were you doing in the cabin when you heard this? 

A. I stepped in there. 

(Q). What were you doing there 
\. I could not state exactly what I was doing. 


) 


he \). What did you go in there for? 
A. Oh, maybe I went to look around, or get a chew of tobacco, 
got or something of that kind. 


(). Maybe sof 
A. Yes. 
Did vou hear Captain Wager call to you 


d. 
A. I did. 


} 


Q. And then you came out ‘ 
A. I did, immediately. 
©. Had you been lying down? 


d. i 
A. No, SIT. 
Did you have a light in the cabin ” 


d. 7 . 
A. No, SIP. 


LO2 fHk STEAM CANAL-BOAT “SYDNEY, &C., ET AL., VS. 


Q. Was anybody else in there but you? 

\. That was all—me—nobody else. 

©. Hov r had the boiler been leaking before the steam began 
LO escarp 

~ i ake d before the steam escaped 4 

. How a 1 know 

1. Becau would have seen it in the stack; we would have 
seen steam from the stack. 

Q. D ink it leaked before that time ? 

a. 2 

( Where v vyhen it leaked up near Schenectady ? 

a... 4 

() \\ 

A. Ont 

(). Did ye ‘ 

A. Yes: I 

\). Did | LT11¢ elec 

A. I could not say 

Q. Why not? 
145 A. Because we didn’t pull the fire tofind out. We tugged 
along with it the best way we could and carried what steam 

we could. 


Q. Did it leak worse when you were up at Schenectady than it 
did when you were down at Esopus? 
A. No, sir; it did not leak as bad. 
? How far did the steain fall when it leaked at Schenectady f 
A. Fell thirty-five pounds. 

Q. It fell thirty-five pounds ? 

A. It fell down to thirty-five pounds. 

Q. When did you see the steam was up to seventy pounds before 
this collision at the rocks? 

A. When I was on deck and looked at the boiler last—at the 
rauge. 

(). What time was that ? 

A. That was Lwenty minutes before that. 

). When did you see that it got to twenty ? 

A. Just before she struck the rocks. 

Q. How long before she struck the rocks ? 

A. Not to exceed ten minutes. 

©). As much as that? 

A. Not to exceed ten minutes. 

(). Are you sure It was as much as ten minutes ” 

A. Yes, sir; | am sure; between six and ten; yes, sir. 

(). So you were drifting all that time ? 

A. I believe they were drifting. I didn’t stop to look ; that was 
not my business. 

Q. From the time when you saw the steam had fallen to twenty 
pounds up to the time when the collision occurred there were six or 
ten minutes elapsed ? 

A. Yes; six or ten. 

@. You are sure? 


- 
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A. Yes, sir; I am positive. 
Q. Do you understand my question ? 
eran A. Yes, SIT. 


you want me to repeat the question 


: 5 ot : , feallaa ) 
How old are you, William 
su " | } ’ . } >) 

irty years old the sixteenth day of this month 


d 
have i. 
You look young for that age. Had you ever been on a steam 


oe 


;¢? 


} | 
\) Wha O] 
iv (PR | P 
A Lit leeee LifFLOl 
, ym. iT ) 
(). Before this collision 
, , 
\ Vas 
1 . oe: ; B ¢ 
146 i, +} bchl mad you Di i » I} nerLton 
, , . 
. * . * 
‘ i 5 Lilt Schill 
{ ) |) ley ra 1) ’ ' ? } +] ’) ’ ' 
« i ‘ Sele Nil VV u l lll Util | i i)\ Liit bhiitilie ri 
, 


" , , 
Where were the other two men 


< ‘ ‘ ais 
A. Not till Wager ealled them 
V 


etrore the CoLllsion ¢ 


— 
— 
— 
ne 
ned 
a 
a 
a 
~— 
7 
ee 
ed 


No, si 
? > anewthi tthe Of,1 ; 
(). You don’t know anything about the tides, then 


elore XJ. Do Vou know whether thi re was much \\ 
A. There was a good breeze blowinge—a stiff geal 
> did it come from ? 


—— 


Y es. il good, stifl rAl oO! wind. 


«4 yu 
A. No, sir: | don’t. 


. . , , : 
" ; . ; .\ . . | 's% ‘cy , : . . 
OU GOlt KUOV which Way tile current Sel 


©. How far do you think you were away from the rocks when the 
steam began to fall ? 
A. I couldn’t say. 
(). No idea ? 
A. No, sir. 
Was. Q. Do you know which channel you wer 
A. No, sir. 
renty . Did you try to haul the “ Worden ” off the rocks‘ 
ix or A. I couldn’t say whether they did or not. 
Q. Did you have any truble with your engine between Lockport 
and Schenectady ? 


A. No, sir. 
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(). Did you have any trouble between New York and Lock por 


on your v back ? 
A. We did with the boiler—some trouble. 
(J). Som leakage . 
A. Yes 
(). You think she needed to be taken apart and cleaned ? 
A. I say she wanted fixing. 


). Do you say she needed to be taken apart and cleaned 
147 A. | don’t know abont apart. I couldn’t say whether sh 
needed to be taken apart. I know she needed stopping ‘th 
leaking. 
Q. She needed thorough cleaning, did she ? 
A. I couldn’t vouch for that part—thorough cleaning. 
Q. Do you know what was done to her at Lockport in July 
1SS3 ? 
A. Yes, sir. 
. Was she taken apart ? 
A. Mr. Hall took her tubes out. 
Was she taken apart? 
A. Yes, sir; she was taken apart. 
‘Q. Her boiler ? 
A. Yes, sir. 
And cleaned ? 
A. Yes, sir. 


@. Between the crown sheets ? 


A. Yes, sil 

Q. On the crown sheets ? 

A 3a 

©. Wasn’t “the ‘re dirt and grease found on the crown sheets ? 


A. There was. 
©. How much ? 
I couldn’t say how much. 

(). Did you remain in her that season ? 
A. I did: that season. 
(). Did you have any more trouble with her ? 
A. I remained in her till we got back here. 
Q. Did you remain in her through the summer ? 
A. Not the whole of the summer; no, sir. 
®. Are you on a steam canal-boat now ? 
- Yes, sir. 
Q. Whi at one ? 
A. The “ Clarke.’ 
(). Did she blow off after the collision ? 
A. No, sir. 
Q@. Or exhaust ? 

; A. No, sir. 
Q. W as her safety-valve lifted ? 
A. Yes; it was. 

But she did not blow off? 


NA RCE gt li I Me A MR Sy tit A BN on Be Ne 


© 
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A. I lifted it and blowed off seven pounds or steam. 
J. Seven pounds * 

sock port A. Yes, sir; so I could plug the tubes 
). That is all? 

A. That js all. 

). How long did that take 
A. It took five minutes. 

). Not more?’ 

A. No, sir. 


; 


+2 


leaned ? ©. It did not make much noise? 
ther she A. It did. 
ng ‘the . It did? 
A. Yes: quite a little noise. 
| LS (). W here did you LaKe on wacrer last be lore the collision ‘4 
A. Up at Rondout. 
n July, Q. When ? 


) 
). 
A. About ten o'clock at night. 
). In what? 
A. Used it out of the river. 
). Did you stop for that purpose ‘ 
A. We did hot need LO stop—te ed It rioht there 
?. Did you do it yourself? 
A. | did: Ves, SIP. 
: When did you last look at the indicator to see the pressure be- 

fore the collision—I mean before the trouble began ? 
A. Oh, half an hour. 
). Half an hour? 
A. Yes: half an hour. 
2. It was 70 pounds then ? 
A. Oh, yes; 70 pounds. 
). With how low a pressure could she steer? 
A. She couldn't steer, | don’t think, with | 
). If it got below 55 she was going adrift? 
A. Y es, sir. 
J. Going LO be helpless 1 
A. Yes: yolng LO be helpl ss 

(). And then this fell from 70 to 20 within the space of how many 
minutes ? 

A. Less than 15 minutes. 

(). Less than 15 minutes? 

A. Yes, sir. 

(). But you did not see it at any time—you did not observe the 
indicator between the 70 point and the 20 point t 


A. No, sIr. 


; 


By consent of counsel the witness signed his name to the stenog- 
rapher’s hoves. 


14—224 
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CHaries E. WaGer, called for claimant, being duly sworn, t 
fies as follows: 
Direct examination by Mr. HyLanp: 
Q. Mr. Wager, you are the claimant in this case ? 
A. Yes. 
(). And you were thie « iptain ol the boat “Sydney at the time 
of this disaster ? 


A. Yes. 
Q. And comn 1anded both boats coming down the river tow ° 
A. Yes 


QM. W hs ‘did vou leave Buflalo ‘ 
A. On the 18th day of May. 
149 @. The 18th day of May, 1883? 
A. Yes, sir 

Q. You went, then, as far as what place before you stopped ? 
A. Lockport. 
Q. What did you do there? 
A. Is stopped there to clean the boiler. 
Q. And did you clean the boiler‘ 
A. I did. 
Q. In what way did you clean the boiler ? 
A. I cleaned it with water pressure and hose. 
Q. What kind of cleaning did you give the boiler on that occa- 
sion ? 

A. I had sal-sodiac and eatechu anda compound. I had left that 
in the boiler from Buffalo to Lockport to cut the seales and such 
stuff out, and I blowed her out there and washed her out with cold- 
water hose. 

(. Did you draw the fire there 
A. Yes, sir. 

(). In order to do that? 

\ Yes, sir. 

). How long were you there doing that ? 

A. I was there all day ; from seven o'clock in the morning till 
eight at night. 

). Did you put on steam then when you started ? 

A. Yes. 

). How was your boiler when you started ? 

\. All in perfect order, for all I knew. 

. And you started and run to what place 
\. Schenectady. 

). What happened there’? 

A. The tubes commenced to wig a very little. 


vd 


‘> 


d 
( 
A. I run on to Troy. 
). What did you do at Troy ? 
A. I had them rolled. 
©. And did you have Mr. Pinkerton do the work ? 
| had Mr. Pinkerton do the work 


And what did you do after it commenced leaking; you run 
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Q. (Exhibit A of May 18th handed wi 


money ? 


A. I did. 


(. Did you pay the money stated in that 


. _ . 
A. Yes, sir. 


(). Was the engine tested there before yi 
A. Nothing only what test ed her. 
Q. What did you do? 
150 A. I blowed her steam up tu sev 
she would woe she would 
leak any more or not. 
(J What did you find out to be the fact 
A. | found out that her tubes were all ri 
Then where did you go? 
A. It was then about eight o’clo 


A Ibany. 


(). How long did you lay at Albany? 


4 _ 


A. I laid at Albany till about four 


L), rap the n you started. What 


dete 
our o ciock on the mor 


l 
®. The ‘ning of the day of the 
A. Yes 
\). Tous run to where? 
A. Down to Esopus Island. 
©. Were you on duty from the tin 


é e 
A. Yes, sir 
’ Did you vo to bed at all? 
A. | never went below. 


X 
A. No. sir. 


’ 9 
ilea 5 i ‘ , 
collision geen ! 


Te you ever (FO tO hed (1) tha l’] 


: , 7 ’ | > ’ : >>. FF 
YO you aiWays stay up on youl 


ling 


(>) Cc! 


yr 
il LCC} 
}{ 


A. The sream coming out of the Sta 


. At that time where were you ? 
was standing right by the w 


(). What were you doing standing by 
Mr. Inslee instructions where to go? 

A. Yes, Sil 

(). Were you at that time on the lookou 
A. Yes, sir. 

(). Where was your boat in the river at 

A. She was headed about west south wes! 
J. I don’t eare for the points of the cor 


A. I should think when I was talking 
quarter of a mile above Esopus, a little to the westward 


t 
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Hess. } Did you pay that 


nity pounds to see what 


tand the steam and not 


L¢ 


iI ruti from there tO 


1) the morning. 
was th hat—what date * 


i >< 
nae Siar 
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rted up to this time ? 
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| want to know as 


» him we were avoul a 
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15] (). Which channel were you taking ? 
A. ‘Taking the west channel. 


(). As to the centre of the west channel 
at that point? 

A. We were a little to the eastward 

(). How was the wind 

A. It was blowing from the westward 

(). What kind of wind” 

A. The wind was blowing, | should think, al that time about 
right off from the shore and right down the river at the same time. 

(). Off from the shore and down the river? 

A. Yes, sir. 

Q. How high a breeze? 

A. So that the swells came on deck and I had to canvas the hatches 
so as to keep the swells from damaging the grain. 

(). You did canvas the hatches ? 

A. I did, coming around Esopus light. 

Q. What was it first called your attention to the bursting of the 
flues ? 

A. Steatu coming out of the stack. 

Q. State what happened from that time. 

A. I discovered the steam coming out of the stack. Right in 
under the wheel-house we have a door. I should think the door 
was two feet by a foot and a half,so you could go down by the 
boiler. 

Q. Could you go under thai? 

A. I run down there and looked into the peak-hole, and the steam 
came out of the peak-hole so I could not look into it; but I knew 
either the plate bolt was drawn out or a flue bursted. 

Q. Then what did you do? 

A. I went and took the combustible chamber door out on the in- 
sile—it is just latched there. I took it off and saw the flue was 
bursted in the combustible chamber, in the upper head, and it was 
working against the upper head and coming down on the upper 
tubes—the upper tubes on the fire. I then ran right on deck. 

Q. Then what happened ? 

A. I took the wheel myself from Inslee. I saw then that the wind 
and the tide were carrying me right on to the island, and I saw that 
if I throwed the anchor I was going to sink both boats or put them 

on to the island. 
152 Q. Then what did you do? 
A. I reversed and backed, for to swing them to the east- 
ward of the island, with what steam I had to reverse with. 

Q. ‘Then what happened ? 

A. The “ Worden” got—she went down sideways and struck this 
rock on the sides and behind on her starboard bows, and she settled 
down and settled on this rock and split her bilge. 

Q. What did you do after the “ Worden” got on the rock ? 

A. Il uncoupled the steamboat as quick as I could. 

Q. What happened then? 


, which side were you on 
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A. She throwed eC ACTOSS the steru cabin of the “ W orden . into 
the river aud very near killed me. 

(). Did they get you out alive? 

A. Yes, sir. 

Q. Then what did you do after you got the steamer uncoupled ‘ 

A. She swung right around to the eastward of the island and we 
throwed the anchor. 

©). At that time how much steam did you have on? 

A. | don’t think we had over fifteen or twenty pounds of steam. 


4 


’ 


(). Then after you anchored your boat what did you do? 

A. | went and plugged this flue 

(). What did you do with the fire? 

A. I took what fire there was in, and reached through the peak 
hole and took out the wooden grate in the peak-hole, and raised that 
and took what there was left in—— 

(). You drew the fire? 

A. | drew the fire. 

(). What did you find was bursted of the flues’ 

A. | found the flue in the upper head of the combustibie chamber 
was cracked where it had been put together 

(). ‘The flue itself was cracked ? 

A. The flue itself was cracked down from the top of the sheet 
about two inches. 

(). Was there more than one flue cracked 

A, No, sir. 

Q. Only one flue? 

A. Only one. | 

Q. What did you do when you found that was cracked 

A. I took the door out and took the caps olf from the top of the 
flues, and ordered Mr. Riley to raise the safety-valve and let the 
pressure olf. 

(), What steam was in there’? 


A 
153 A. We had probably five to seven pounds of steam. While 
he was letting the pressure off | was making the plugs 
‘ ‘ 


). What plugs did you make? 

A. I made pine plugs. 

Q. What did you plug? 

A. 4 plugged the flue—the ends. 

). Both ends of the flue that was cracked 
A. Yes, sir. 

). With wooden plugs? 

A. Yes. 

). Did you start a fire after that? 

A. Yes, sir. 

Q. It worked with the wooden plugs ? 

A. I took these plugs and bored a half-inch hole in them. | 
then took a nine-sixteenth rod and cut threads around this rod and 
put nuts on them, and run this rod right through the two plugs; 
and then I put a substance | made onto these plugs, and then two 
leaden gaskets and two rubber gaskets, and then an iron gasket on 
Lop. 
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Q. What material did you mix and put on ? 

A. I put black ammoniac, white lead, iron filings, and plaster of 
paris—imixed it all together 

©. What kind of a composition did that make? 


i 


A. It makes a composition that fire won't burn and water won't 


go through it. | 
(). What time did you get through that job ? 
ink, about four o’clock 


A. We ge 


{. hae 1} shat did Vou do? 
A. tha | pulled the anchor up and went to Ilyde Park and tele- 


graphed LO Butlalo. 


Q. How did you go to Hyde Park? 
\. With the Sidney y. 


} } ] } ” 
,* ry) 7 ?. ’ 7 | 1’ : " %sy P 5 >’ } ss 
(). Llow much steam ald you have vo (ol LIICTEe 
ae. 3 } - - hi 
A. we had thirty-five pounds 
6 ‘| t o y " ‘ ’ yy «crm? 4 
Was that as much as vou got up 


Q. Then what did you do? 
A. I teleg hed to Buffalo that the “ Worden” was sunk, and 
to New ae i 
(). What did 1 do with Syaney 
A. Sh ud at the dock. 
154 Q Vhat did you do with her? How did you get from 


A. We went cette OO steamer—the “ Sati Irn. 

@. And towed to New York ? 

A. Yes, sir 

@. How much did you earry from there? 

A. We carried from twenty-five to thirty and thirty-five. Some- 
times we didn’t gel enough to turn the wheel and at other times we 
had it from twent thirty -hve. 

) When you wad to New York what did you do? 

A. I went to Mr. Edwards to send the “ Atlas” up and get her. 

(). Get her where ? 

A. Anywhere where the “ Saturn” would leave her. 

©. Then what did you do? 

A. When I unloaded I took her over to the Pioneer Iron Works 
and got her fixed again. 
onan puane spam works’? 
al At lant ; dock. 
What did yol 1 get don 
| vot the a s rolled and beaded again, 
2. The 1} ew re did — TQ ! 
A. | went to ilizabe tt hp rt and took Oll a hundred LOWS of coal 
2. And then what 
\. And thie i went to Buffalo 
). How long have you been a pilot on the Hudson river ? 
A. lout years 
When did you get your first papers out? 


; 
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A. I think the 24th day of August, 1882 
(). Have you had papers ever since then 
A. Yes. 
Q. Do you understand what kind of an engine and boiler this 
was that was on the “ Sydney ?” 
A. Yes 
. What do you eall it ? 


>? 


A. Single condensing engin 
(). With a vertical boiler? 
A. With an upright tubular boiler 


9 ] . ° 9 > " : ’ j —_— 7 ial . 
(). Do vou know how many men are required to run that boile 
at the same time steer the steamboat ¢ 


A ‘| Wo. 


(). What are the respective duties « 
A. One Is fol hi COal Maga tid Cl? itt and put 
the fender in if any other boat comes alongsid nd the other 1s to 
Wile | hel il id h indl Lie ¢ i 
Ldd (J Does Lue man th it Sta is { nat LOS Ue 
control of the engine and its 
4 He has full contro: ol her 
(). And it is intended to be man 


4 
ae ee oak vi cn ‘ye — - 
A. | bought this boat in Septem be! | hay on mv book here 
¥ } . : , , , y\ " . ‘ 
when I bought it (witness looks at book ‘ber 18. 188? 
.* , , . , } ) 
eee . ee em: OM 
( ron) whom gid Vou Duy iil 


¢ . . . 
A. From Gillespie. 
He is a partner of this witness you had here to-day, Hall? 


©. Yes; he said that Gillespie and he were partners in_ boat- 
building. 

A. Something | didn’t know 1f they 

. What was the name of the man of the Pioneer lron Works 
that repaired the boat at New York ? 

A. I could not tell vou. 

(). How long was he engaged In repairing 

A Three-quarters of a day 
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) 
& 
-. S5.500. 
That was al you had done until you gol LO Lockport at the 


() 
end of June 
A. eS, SI] 


nd she took up ad Cargo of coal to Lockport | 


Y 

» A 

A. Yes; excopt what I done myself. 
} 


ees 


‘ou took a consort up with you to Lockport? 
‘rom Troy I did; at the sixteen locks I did; I did not tak 
any up the river 
L156 (). What SvCatla canal boat were you Ol before you took 
the “Sydney?” 
A. | owned the “ Klock.” 
). How long had you owned her? 
A. Very hear two years. 


@. What boat did you own before her? 

A. I had not owned : eam b vat before her. 

©. That was your first experience, was it, in a steamboat—on the 
Klock ?” 


(). Where had you been before? 

A. On the “ Rapid,” on the “ Joe Barnes,” and on the “ Exit.” 
). How long were you on the “ Rapid ? 

A. Very nearly two summers. 

On the “ Barnes ? ” 
A. One summer. 

©. And on the “ Exit 
A. Not quite all winter. 

@. Were you ever an engineer? 

A. Y es, sir. 

). Did you receive any education as an engineer? 
A. Yes, sir. 


&> >) 


& 

A. In the boiler works at Buffalo—the machine shops there. 
(). What were you doing there ? 

A. Running an engine there. 

? llow long? 

A. Very near a year. 

). As engineer? 

A. As engineer. 

). Where else? 

A. On the lakes. 


(). W here—what boat ? 

A. I was on the tug-boat “ Estelle” one year. 

Q. You _ ive had considerable experience, then, as an engineer ? 
Y 


Cie 

By Mr. HIGHLAND: 

(. Are you a licensed engineer ? 

A. I am. 

(. How long have you been a licensed engineer ? 
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A. I have been licensed four years. 
By Mr. McCarrny 


(). Four years since when 
A. Four years I have been license 


(J. When do Vou reckon from 
A. | reckon from 1851. 


‘) 


‘) 
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; 
i i tii 
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A All the repairs Liat had aoe nm that trip coming 
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’ " . . 2 ° . ] Big s « ~4 ait r . ‘ 7. 
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A. Yes, sir. 
(). It was done by yours lf 
A. Yes, sir. 
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. You cleaned her out by means of your hose ? 
Yes, s 
. Do you ‘think you were there a day ? 

A. From seven o’clock in the morning until eight at night. 
‘} 


. Were you engaged all that time in cleaning’ 


A. Yes, sir. 
158 Q. This bill of repairs that was done in June, after the 
collision, by this man Hall amounted to how much ” 
A. $224 |] paid hi Im. 
(). Repairs to the boiler and engine ? 
A. Yes. 
(). That was a pretty large bill, wasn't 1t? 
A. No, sir; it was not. 
(). Not a large bill? 
A. No, sIr. 
(©. Who tested your boiler? 
A. ‘There was no testing of the boiler at Troy. 
(. Was there? 


A. Nothin; g, only what I done. 

®. ‘This was the first ¢ trip of the boat that season ? 

= Yes: the first trip t hat season on the canal—the first trip on 
the canal. 


Q. Had you been using her through the winter ‘ 

A. Yes, sir. 

QM. Wher 

A. Long Island Sound, lightering for the Central road. 

®. You say you bought her in November, 1582? 

A. Yes, sir. 

() Then you used her constantly down until the time of the col- 
lision ? 

A. No; not constantly; I did not. 

( W ell—— 


) 

< 

A. (Witness interrupting.) Most of the time —— 
\) Whenever you had anyt hing to do’ 

A Yes. SIr. 


Q. During the winter on Long Island Sound ? 
A. Y es, Sir. 
(. And I suppose you started and went up to Buffalo just as soon 


as the canal ope ned ? 

A. | went to Troy; yes; and laid there six weeks, until the canal 
opened. 

@. And then you went up the canal to Buffalo ? 


A. Yes, sir 
Q. And took on this cargo of wheat ? 
A. Yes, Sil r. 


Q. Wheat on the “ Worden,” and what did you have on the 
‘Sydney ?” 

A. Corn. 

Q. Did you have your boiler tested at any machine shop between 
the time when you bought the boat and the time that the collision 
occurred other than you have testified ? 


ee 
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lLlow Was the tide at the time Ol] | © ilislon 
A. The tide was running ebb. 
(). How strong ¢ 
A Well, should think that the tid Was about LWOo foot 
Out 
Lov (). How fast? 
A. I couldn’t tell you how fast it was running. 


ou are sure it was an ebb tide 
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' , 
\ j _ +) si’ isi it] youen i ‘ itl) l ‘ ‘ , i i 
' \ . ‘} 
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’ } 
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( y ly] ] 
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’ Uti mild) Set LiMiie an l hcl \ 
1. Yes, sir 
fh « j 
{ ) Ty ; if ' ] | \ . | , 
"< 4 io i? i ery ‘i ys & = 
A. Not for mi t was not 
" j ] t ; ? 
’ 7 ; * 
@. Which channel did you intend to ¢ down 
A. Westward 
. 2 Did ; ' 7 1 | ’ t | ’ +} } 
‘< Lil You | beri LU KCC) iil Lift i si ‘ Channel 
\. Yes, si 
’ 1} 7? ] ’ 
’ ’ ' ' ’ ' ; 
( eu ~ i ‘ Lid’ It} Lie Hi) ci le Ji Lid ‘ 


M ; . . 
A. We were in the channe 
). You intended to keep about i 
A. And a kind of little towards t 
). Ilow wide was the westerly channel? 
A. I should think it was half a mile. 
). Low wide was the eastern channel ? 
A. I should think 1t was about a quarter of a mile. 
). Can you take either one if you like’ 
A. Y« S, Sir. 
Kither one is navigable? 
A. Yes, sir. 
160 Q. How far away from the shore were you as you were 
coming down the westerly channel ? 

A. From the westward ? Well, | should think probably that | 

was a quarter of a mile. 


} ; 7 ! | } *) 
. i , -} 7 | 
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Q. When did you last observe your indicator—I mean before you 
saw there was any trouble? 

A. Just above ’sopus. 

Q. How many pounds pressure did you have then? 

A. We had, I think, seventy—sixty-five or seventy. 

(). How fast were you rolng ? 

A. We run fourteen miles in five hours. 

Q. Fourteen miles in five hours. Then you were going about 
three miles an hour? 

A. Y es, sir. 

Q. Was there a man on the lookout except yourself? 

A. No, sir. 

(). There was no one? 


) 
A. Well—— 


} 

& 

A. No, sir; exeept myself 

’ You stood besides Inslee ? 
A. Yes, sir. 


©. And how far was the wheel-house from the bow of the 
' - 


A. That boat was 96 feet long—150 feet or more. 

(). Did each boat have an anchor? 

A. Yes, sir. 

@. And ready for immediate use ? 

A. Y es, sir. 

@. As you were coming down the river could you see the west 
shore distinctly ? 

A. Yes, sir. 

(). You were not so far away but that you could see it? 

A. I could see the landscape, of course. 

@. Did you know at that time that there were rocks to the north 
ward of Esopus Island ? 

A. Yes, sir. 

Q. Did you know all about them ? 

A. Yes, sir. 
). Did you know where their location was ? 
A. Yes, sir. 


Q. Did you know how far away they were from the island ? 
A. Yes, sir. 

(). You had been up and down there before? 

A. Yes, sir; and been onto them. 

©. You had been onto them before? 

A. Yes, si 

(). Onto them in a boat? 


(. Been in collision with them before ? 
A. No, sir 
(). What do you mean by being onto them before? 
Right back into them with the boat, but not to be on them to 
any damage 
16 (. But you have a pretty good acquaintance with them ? 


su 
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A. Yes; lost our rudder before. 

). How long before ? 

A. ‘This was, I think, the “ Exit. 

’ llow long before 

A. ‘This was in 1880. 


) 

A. Yes, sir. 
(). What was the first indication tl 

trouble ? 

team commenced coming Out O! 

? lad not Inslee spoken to you bef 

A. No, sir 

). Did you observe it as soon ; 

A. | observed it before a 
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A. I could not tell you that 

(). You ean’t tell? 

A. No, sit 
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A. The “ Worden ” 
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(). How far were you away from the rocks when your boat began 
to drift and become helpless ? 
A. Probably might have been 200 or 500 feet. 
Not more ? 
A. Not more than that. 
(). Up to that time you had control of her? 
A. Not exactly. 
Q. How far away from the rocks were you when you lost control 


; 4 
6) the boat. 
} ~? +) . 
A. About 200 or 300 teet. 
. o 
©. Not mor 
\. No. Sil 
() No more 
M | : 
A. No. 1] 
a | ; > 
\). Before that time you were able to steer he 
} ’ 
A. Not ‘ FACLIN \\V had Ol i) Cll 
©. | will change the question again. How far from the ro¢ 
i 
: ’ ’ ; ‘> 
were vou whe n vow lost control of the boat 


A. Well. I might have been 300 feet—2V0 or 300 feet. 
(). Were you able to steer her before that time? 

A. No, sir. 

Q. Then, you had lost control of her? Don’t you understand my 
question ! There was a time, was there not, when you were ho 
longer abl LO steer the boat 4 
Ve did not have steam to handle her 
Q. When was that? How far from the rocks were you at that 


A. I can’t tell; but to the best of my judgment it was from 200 


— 
+) 
to oOUU Teet. 


J. The Nn, whi bn you were SOU feet AWAY vou were able tO steer 
lor? 


A. She was drifting sideways when, I think, she was 200 or 300 


ft LWilyV 
: »CIOTS ne VPA LO PO slaeways YOu Were avie LO Steer lel 
‘ , . } 
A. \ es, SIF: Wwe were able Lo steer her then. 
1.5 \) Weren't you as much asa quarter of a mile away fron 


i 
recks when you ceased, as you say, to have any control 
A. I don’t think we were. 
(). Hlow do you explain the fact? Do you say that vou drifted 
LCse | KS { 
\. Yes; we drifted sideways. 
() Sideways / 

\ | 
Q. You being utterly unable to help manage her’ 

She was backing with what steam she could until she stopped 
on her centres 

(). Did you have any influence over her at all ? 

A. None; no 

(). Hlow do you explain the fact that she drifted sideways on the 
rocks ? 
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these rocks and in the west channel, the ebb tide sets down on the 
rocks ? 

A. Sets right over across the head of the rocks—-on the east side— 
and then sets back again to the south end of Esopus Island. 

Q. You understand that question, don’t you? 

A. If a quarter of a mile above. 

(. I want to give you fair play. You understand it, do you? 

A. | understand it; yes, sir. 

©. You may, if you desire to, explain and enlarge upon that answer 
as much as you wish 


( bj ected LO. 
Q. Now, explain again, if you please, how it happened that 
165 with the tide setting, as you say it did, that the “ Worden ” 
struck these rocks on hei port side. 

A. She went down sideways. [If she went down head on she 
would have struck on her side. 

Q. It comes to this: How did it happen, if the tide sets as you 
say it did, that she went out sideways? 

A. The wind took her there; the wind and the tide carried her 
there. 

. And you were seriously of the opinion that if you had thrown 
out both these anchors you would have sunk both boats ? 

A. I would have sunk both boats, to the best of my judgment. 

(). Will you explain how that could have happened ? 
[f I had thrown these anchors over the bow, the way we were 
going, they would have checked her up and put the stem of the 
steamer right on, and the other boat would have come right along 
on the end of the rocks. 

(). You assumed the anchors would have dragged ? 


> 
ee 


A. The anchors would have checked her. Before the anchors 
got any hold they would have checked enough to get her on side- 
ways 

(). You assume that the anchors would have dragged ? 


A. It might have dragged and it might have ecatched. 
(). Suppose you had thrown these anchors when you were five 
hundred feet away from the rocks and they had not dragged, what 
then 

A. If they had caught and held, by the tide and the way the 


wind was going, they might have pulled the cleats out of the deck. 
Le ee might have done it. They might have pulled the bot- 


tom of the river up. Suppose you had thrown these anchors out 
when you were oVVU feet from the rocks and they had held? 

\. Then the stern of the steamboat would have come right onto 
the rocks 

© When 1 were 300 feet away ? 


oe 


c Vas the steamboat 300 feet long’ 
\. NO 31] LOU feet long. 

if you were 500 feet away and you had east your anchors and 
your anchors lad held, how could you then have struck the rocks? 


re an ene 
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| the A. When you throw the anchor overboard you have got to give 
It about 250 to 300 feet before you can fetch it up with the 
le— line. 
166 Q. That depends upon how fast you are going, don’t it ? 
A. No, sir; it depends where you throw it—if you throw 
where there is not 200 or 500 feet 


? (. Even when you are drifting ? 
A. Ye ~P Sr 
swer Q. You drifted on these rocks very easily ? 
A. Yes, sir 
(). Very easily ? 
A. Yes, sir. 
that (). Ver easily ? 
en” A. Yes. 
(). The “ Worden ” did not ret any harm when she first struck 


she the rocks? 


A. Yes, sir. 


you ). [t was afterwards when she was on the rocks? 
A. No, sir: she went on there and split the bilge. 
her (). Did she go on hard? : | 
A. She went on—she did not go on so very hard. 
OWT (). How Many hundred tons of corn did you have on the “Syd- 
ney?” 
4 A. I had 4.00 bushels on her 
(). What was her tonnage? 
vere \. 129 tons. 
the (). Low 7 ut of the water was her shear-plank ? 
Ong A. She as three feet out rd shear-plank Was, 


(). Row fat ‘was her rail out of the wa 
A. The rail 1s only SIX in ‘hes higher LHAn tne sly ar-plank. 
ors (). How high was the “ WV orden” out of the water ? 
ide- A. About 1c SalmMe 
(). How many houses were there on the deck of the “ Sydney?” 
A. Pilot-house, coal-bumper, and caboose, engine-room, and for- 
ward are 
). All on the “Sydney ? 
hat A. Yes, sir 
(). What are the dimensions of the pilot-house —how long and 


— 
il \ ( 


d 
the how high ? 

eck. A. The length is about five feet one way and about four feet the 
bot- other. 

out (). And the forward cabin? 


A. The forward cabin is 14 by 12. 
nto (). Wide. And how high? 
A. From the deck, you mean, up 
Yes. 
About 15 inches. 
(). How far is Hyde Park from Esopus Island, where you came 


in collision ? 
and A. Three miles. 
ks? (). Not any more? 
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A. I never heard it called any more. 
Did you have a man on board your boat by the name of Hib- 
bard ? 
A. Some such name as that; yes. 
LOZ Q. Do you remember a Mr. 8. G. Smith, the agent at that 
time of the 
A. I remember he said he was afterwards—a long time after- 
wards—a month afterwards. 
©. You remember him. Did you on any occasion after this col- 


u 


lision tell him that the mMortigagee, Gillespie, Was running the boat 
‘Sydney ” on as small an amount or as little an amount as possible 
an p would not spend any money on her? 
That h was running her? 

"5 yom you say that he would not spend any money on her, and 
that he was running her on as small an amount as possible? 
a dia not have to 
). Did - tell Mr. Smith that or anything like it‘ 
A. No,si 
). Did you tell him that you, Wager, had not any money to spend 
her, wor you gave it all to the mortgagee—all you made ? 
A. N , di d not. 
). Nothing like that? 
A. No, sir; I did not. 
(). Weren't you told at Troy, when you stopped there, that you: 
boat ought to have more repairs put on her? 

A. No, sir. 
Q. By anybody? 
A. No, sir. 
() ee you stop at Troy for any other purpose than to have these 


, 


airs put on‘ 

A No, sir. 

(). Now, I want you again to give the shortest possible distance 
that you were to the north of these rocks when your boiler gave 
out or when you first saw that you were in trouble. Give yourself 
the benefit of the doubt and Pive us the shortest possible distance. 

A. | gave it to you. 

(Q. What did you say—the shortest possible distance 
it probably might have been 


) 


(). Don't give it In rods, but give it in parts of a mile. 
A. We might have been a quarter of a mile, more or less 
\) iL is as hear as you can corne to it? 


Phat i near as | can come to it. 
). Lhe slowing down of the steam was gradual, then, wasn’t it? 
A. No, sir; it was very quick. 


). Within what time? 
A. Within a few moments. 
168 (). ‘That means nothing. Within what time? 
A. Within two or three minutes. 
(). Two or three minutes? 
eee a a . 


Hib- 


that 


CoG 


PROVIDENCE WASHINGTON INS. CO. UF PROV., R. L, ET AL. -123 


A. Yes, sir: or four minutes. 
(.). How far would the boat go ordinarily in the time when the 


7 
steam was sinking? 
A. She would not eo much faster than the tide was going and 


o rolng 
? ? | " 
el 


eadway. 


I 
A . ’ ’ ’ . ‘ 
» ©. What is the lowest pressure under which she would steer? 


: Sgr 
A. About 35 pounds. 
* 
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4" : ’ , , . . ’ ” 

A. No, sir: she won't. and handle he 
| cp = «é 
have 145) LO nve ede? , 


} ] ry 
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a el 


Q). And how many pouhds to the square 1nch must she have on 
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. — 
lth order to DLOW ! 
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A. L'o nOWw Ot; 
() y Q 
d. , 
‘ 4\ and of | " ; 
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{ = : : _ 7. 
(). Answer it In your own way. 
\ _ . ' ] ~ , } ‘ & °7 
\ ‘ , y DOoUT) is. li Vou Sel ie] “a1 é 
, i 7 
(). Or exbaus By exhaust you mean the same thing as blow- 
Ing On 
a Rw :, r if 
A. No, sir: I do not Exhaust and blowing off are two different 
a 
Laloges 
} ] . ] ao fe . ) 
‘J. What is the difference 
’ a] 
i. <a xha ISts steam, DIOWS Into Lik iensel that roes down 
, ] sat ‘ , : " ’ ] . 
the side and vou cannot se Lt. het 3; condensed into wate 
’ : . | | i ‘0 L.] 7 1 , 
al t pup | DACK nto the boile Vhen s! DIOWS OTL out ol the 
i 
{ cs ! . . ] aa - " . 
SaAretTV-Vaive that eondenses 1m) water. evaporates ind blows away. 
\ yt] } t } a or it 
eae t ‘ i ~ i ai i Led! i 
} | | | ’ ‘| } 
(). 1) i sii e1bnel DiOW OT | CX] Lui i COLLISION 
, ’ ,* , : ' 
\ Nothing, only Tron) JUSt a LIL pressul -lrom 9 to { pounds 
} ) | » 7 ‘ + | ‘ f ‘ ’ | ’ Tf } 
boat rilist ‘ til Silif \ Vil cl i i i vy WU i 
: ’ . ? a ? ’ ; , 
FP Shy d d Lot ‘ Nia Asi i Li 
\. No. sil 
4 i ¥ — 
(). And she blew off from 5 to 7 pounds 
ft 
\. Yes, sil 
aa | ] . , ’ y F 
(J. Lh it Was gone OV VOUT PFaisila 
A. Phat was done DY NY raising the Sal y-Vaive aiter we got to 
' 
> 27 
iT) cLLICTIOT 
‘ 5 5 } \ . i¥ ’ 
1LGo (). Did you try to haul the “ Wo fT the rocks 
\ sca | 1} } shi li} | } noau nel 5" ; 
{ ) i¢ ) tir} reary (ed. } 
< ‘ ‘ i + ? <i 
\ ] ' } | say | , : 
i \\ [ Li ‘ S| Amvpoat bas s* | _ ‘ \ : J j i s* Will ‘ Ve ried 
| -_ ' 
LO get the couplings ol. 
ee - ~ eet ] és \ al anee 7 
(). Did you try to haul the “ Worden ” 
. 
\. No more than that 


t ; } ‘ ° = *% iy \ . , . . éé ™ 
(). Did you try to haul the “ Worden” off by means of the “ Syd- 


A. Yes, sir; to a certain extent I did that 
. Were you able to haul at all on the “ Worden’ 
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A. No, sir. 

). You were not? 

A. No, sir. 

). Beyond what point will no engine not exhaust ? 

A. The exhaust—what does that indicate? <A. If she exhausted ? 
. 2 

A. Do you mean high or low pressure ? 

J. Such pressure as you had on. 

A. It would indicate she was volng. 

). What pressure would that indicate ? 

A. If an engine was exhausting ? 


ee 
— 


). Yes; on the boiler, what pressure would that indicate in the 
boiler ? 

A. An engine—we wouldn’t exhaust if she was pulling down a 
good vacuum; we would exhaust with about thirteen pounds of 
steam 1f she was forming il ood Vacuul, 

(). Suppose after a collision the engine exhausts—suppose your 
engine exhausted after you got on the rocks, what does that indi- 
Cale : does Hot that show that there must be greater pressure On lie r 
boiler than 30 pounds to the square Inch ? 

A. Yes, sir; but you can’t steer when she exhausts. No one can 
steer when she exhausts. You can only faintly hear her by putting 
VOur ear on the meter and on the condenser. 

(). You know nothing about it but what you hear? 

A. That is all; you put your ear against the eylinders. That ts 
the way we have of telling whether our valves are right or not. 

(). Do you know Hibbard that was on your boat ? 


A. I do. 


170 Q. Did you have a conversation with him right after he 
came on deck ? 
A. Nothing more than only when I put him off here. 


(). I mean up there. Did you havea conversation with him right 
after he came on deck ; right after the collision—soon after the col 


A No. sir. [ don’t recollect it. 


(). At the time of the collision Hibbard was below deck ? 
A \ a sir 
(). After the collision he came right on deck, didn’t he ? 


A. Tle came on deck, probably, when I went overand called him. 
| don’t know just how long a time it was. 

(). Didn't you then have a conversation ? 

| don’t remember having had any. 


). Didn't you then tell him that the boat had floated on the 


A. I don’t remember. 

). Didn't you then tell him that your fires had got down some ? 
A. No, sir 

). That there was some leakage ? 
A. No, Sir 
( ou did not? 


). Y | 
A. No, sir. 


eae enn - degre meanaalelre<anaraelrd 
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(). Now, I will ask you again, isn’t it true that there was little or 
no wind at the time ? ; 
A. No, sir; there was a good stiff breeze a blowing at the time, 
SO that had damaged PPuith itl the bow ol iC Sydney.” 
sted 7 {) llow lone had you heen nny AT 7 this collision now 
many hours had you been about 
\ Since four oo lock 
(). Lhat morning 
A. That morning 
(). You had been on your feet a hours 
A. Sitting down on thi Yr 
L Liat (J Ou had Heel AWAK 
\. Yes, si 
Whoa (). Wasn't it the fact that t \\ irifted half her length 
Is of upon this ledg 
' \ No <8 ' \\ “. 7 
youl (). lt is wholly untru 
Ind . woe lf she id Lhel ' LpianeK 1 el 
» het MOLLO!I | i@Te Wus TOL ia i il WO i] OHOIV al 
the bilo 
can (). Now, didn't you anchor up thes n ic JUV feet from these 
tting racks? 


) 
A 
j } ' 
l it \. NNO, SIF: We anchored to tue soul ' ae roc 
(). Didn't you anchor 300 feet o1 ess to the north of 
| a P- . ~— | «) 
wher Lhe collision occurred 


s \\ . ‘ , } j ’ . i i . = 4 
lolit A. \ t ALHciered LO Live s=()i) bwarad roCcKS.,. Very near down 


} , + 
CO] to the point of the island 
a7 ° , ; t . , 
\J. Syouthbward *) Wier Lilé COLI I tric 
: 
‘A. es. SIT 


Do vou know how wide this 


. , 
A. 


? ° ? 
his | ave Ot rocks 


} 
1m. A. 


leak occurred. You say your boiler was vertical ? 
A. An upright tubular boiler. 
ne ? (). And it consisted of how many tubs 
A. 73 tubes. 
Q. 73 tubes? 
A. Yes; taking in the return tubes and the direct tubes 
(). ‘These tubes are in the flues, are they not? 


Yes, sir. 
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QQ. And how many flues does your boiler consist of ? 
A. 75, I think. 

(). To ‘bes as well as flues? 

A. Yes. 

©. You mean by flues, tubes’ 


‘ 
A. All the same sone flues are tubes. 
2 The y are 1n a case, are they not ¢ 
A. Setti: if right up and down; the same as taking a barrel head 
and tearing | {= 
Q. The boiler surrounds them—what you call the boiler? 


A Yes, sir. 


} 
| 


©. How many parts about the boiler ? 
‘bere are five heads LO the bolle r -—five parts LO if 


*) 


(J. And these tubes are inside the boiler 

(). And the boiler, as you say, Is upright? 
A. Y es, sir. 

igen Q. How many feet high is the boiler 
A. Th boiler is nine leet, 

(). In height? 
A. Yes 
\ 


“7 


C nd how much is its diameter 
our feet and four inches. 
©. And what is its thickness ? 
A. Three-sixteenths. 
©. And the fire-box Is in the bottom 
\. The fire-box is in the bottom. 
(). How high is the engine-room ? 
\. From the deck up? 

(). No Llow high ? What is the heig! it of the engine-room i 

\ POU) the bottom of the boat up LO the Lop of the engine-room, 
about twelve feet. 
(). flow was the engine-room connected with the wheel-house ? 


A. The engine-room was the same as—here is the wheel-house and 
tle sides are right here (witness indicating). 

\) You don't Oo from one to the other, do you ¢ 

A. Ee y are right together—adjoining—right together. 

(). The wheel-house 1s forward of the engine-room ? 


A. The wheel-house 1s right forward of the boiler. You stand 
with your feet almost right agalust the boiler. 
(). If you want to get into the engine-room from the wheel-house 
how do you manage to do it? 

A. You can go down below right under the wheel or step right 
on deck and go down the hatch. 
he usual way ? 


¢ 


). ‘That is t 
A. Yes, sir 
(). Vhere did you observe this leak—top of the boiler or bottom 

of the boiler? 
A. Top of the boiler, in the combustible chamber—the lower head 

of the combustible chamber. 

W here is the combustible chambe 


» > 
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A. Iught about four or three feet from the top of the boiler down 
| os i : | 
[tis big enough for a man to craw! in around ther 


+ - * a 
rea . } . ¢ ’ . -_ 
XQ here is a piace DIP eCnougi IOP a Mat n this combustible 
| +) 
cham bet! 
A. Yes, sir. 
4 ' } ’ } ’ . 
(). Do the flues extend up to the combustible chamber 
oh? ] ig | . Ds etieen ] ; 
] lio A. About half tLil TCH Tri il scomes thnroucn | Six 
Lceenth and sometimes comes tnrougn an eigontn 
‘J ou could see trom the outside tols icK OF |@AaK 
, , 
\ | could see water wushninge j in Li] IL O ie] ILel 
“sae 
| took her door down 
re , ; 
7 Lh door of the combust! bial 
\. Yes. si 
{ ) 1] VV . a” yr) ] 
'F, , ' 
< ‘ i i } 
’ , , . 
A. It opens right behind the s 3 project uit 
| 
| 
With a nu 
( ) vy } ¢ ' 7 — 
ria il) =) eh. i Lie} ' ; 
< ; : i 
\ y - 4 ' » +) ’ » * 
oa i , LA ss. Lilal CPi 
» ’ ’ 
\) i OpelIInY Liye (1OQ!] 
\. Yes, si 
' / ft W i‘ 2} 7 ( I i‘ ™ 4" a ~ [ 
‘ t . " . sa ©  «% ; | 
\ ’ ™ ‘ eit m Litt » +} ‘ . i | ; | 
Or ’ re 
' 1 
(J. || 4" \\ ' \\ 
; : 
\ WV iti ‘ i Mar =) I ( ‘ I if i) Lt] ' Cuil 
a i 
through i | 
. , ; 
©. Your knife-blad 
\. Yes Sil 
’ ’ 
(>). Do vou feel eertain that ther trou 
- : 
i y : 
4 es, SII 
)Q)] 4 } } 7 
Mi, FF And nownere els 
A. Yes, si 
+) 
el j , j , i 
BS Llow ! I irom =the OOULILSICL {)i LJ) 
' . , 
: { > } ' 
ahd A. i\ rtit nn tne centre of the doe i I LOPIL ZI 
’ “. rr ° . oe } - ' : , ' | +> 
(). Hlow was that repaired by Mr. Ha 1 Lockport ‘ 
1. B w flue being put it | 
; Vv ia i y tue elung pu 
' ‘) 
(). A new flue put in‘ 
A. Yes, sir. 
and TY} , i} t ly P => 
(). Then it was in the flue that it was cracked 
*) ij . 2 , P : " e 
\. The flue cracked: ves, sir—bursted l! right down where 


puse the flue had been welded together. 
, re a } } 
| (). Where it had been welded togethe: 
yi) ’ : 7% ’ ' ’ ‘ 
gli A. Yes: where it had been rolled Vine ib Ad veen made 


there is a ridge in all these tubes 


By consent of counse!| the witness Sion (| Lie Ste nographer’s notes, 
Oli) 


ad 
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174 U.S. Cireuit Court, Southern District of New York. 
Tue PRovyIDENCE WASHINGTON INSURANCE CoMPANY ef al. ) 


against 
Tue Steam Canat-Boat “Sypney” and Tur Canar-Boat “ WIL- { 
LIAM WORDEN. 


New York, May 29, 1886. 
Present: The commissioner; Edward D. McCarthy, for libellants ; 
J. A. Hyland, for plaintiff. 


Grorce W. Weep, called on belialf of libellants, being duly sworn, 
testifies as follows: 


Direct examination by Mr. McCarrny 


(J. Llow old ar you, Mr. Weed ? 
A. Thirty-two 
170 (). What is your business? 
A. Fisherman in the spring and laborer the rest of the 


{). W here do you Te side ¢ 

A. In the town of Hyde Park, directly east of Esopus Island, on 
the southeast of lvsopus [sland—directly east. 

(). How long have you resided there ? 

A. For the present about a little over a year, My father lived 
there for eleven years or more,and I lived with him off and on part 
of the time; thoroughly acquainted with the surroundings. 


()biected to. 

(). Do you know the river at and about Esopus island ? 
\. Yes, sir; every inch of it. 

(). llow well do you know the river there—thoroughly ? 


A. Yes, sir. | know the actions of the tide there thoroughly ; 
have rifted nets all about the island, and for that reason know the 
action of the tides. 

(). Ilow wide is the river just above Esopus Island, taking in both 
the east and west channels? 

Lo it is called a mile, and I suppose it is nearly that, from 

(). Say for two miles above Esopus Island, what is the character 
Ol t L shore: 


d; the west shore is navigable quite close in. 
d. Live wore, you say, is bold ? 

A. Yes, sir 

(). How high a shore is it; how high is the bluff? 

A. Quite high; quite high in places; embankments all alo. 
there. 

(). The channels are called the east and west channels, you say ? 

A. Well, yes, sir; we term it that. : , 

(). Which is the one usually navigated by boats coming down the 


river? 


‘) 
iy? 


l, ) 


WIL- { 
| 


ISS6. 


lants ; 


SWOT): 


of the 


nd, on 


lived 
hn part 


ghily ; 
iw the 


l both 
from 


racter 


long 
say 


n the 


PROVIDENCE WASHINGTON INS. CO. OF PROY., R. 1., ET AL. 129 


A. Well, I don’t know as there is any choice; they are governed 
a good deal by the winds and tides. 

). They are both navigable? 

A. Oh, yes, sir. 

(). Which is the wider channel—the eastern or the western ? 

A. The westerly. 

(). How wide would you call the west channel ? 
176 A. At the island, perhaps, itis halfa mile: of course, water 
Is deceptive. 

(). And the east channel is about how wide? 

A. It is not that, of course: itis the width of the island. I should 
think the west channel was as wide as the east channel and the 
island combined. 

(). W hi re afe these rocks that lie LO the north of the island t 

A. They are north of the island, about—— 

(). Hlow far up do they run? 

A. Perhaps 700 feet—S800 feet. 

(). Is it one continuous stretch of rock o1 Froups | 

A. Broken. 


; 


). Broken groups? 
A Yes, sir: sunken, and some Crop out more than others, of 
Course. 
(). Have you made a little diagram of the river — that point? 
A. Yes, sir. 
(Paper shown witness.) Is this i! 
Yi S$, sir. 
(). Is it reasonably accurate ? 


A. W i i]. VOCs, Sir’. 
Said paper is marked Libellants’ Exhibit 1, May 29, 1886. 


. North is where (counsel indicatin; 
A. North Is towards the light-house. 
(). Just take a pen and ink and mark those rocks a little more 
legibly ; just as you have done it, but more legibly. 
A. I will do it to the best of ny ability. (Witness marks on sald 
Libellants’ Exhibit [.) 
Q. Did you see the canal-boat William Worden after she ran on 
one of those ledges or rocks? 
A. Yes, sir. 
(). Llow soon after? 
A. I couldn’t tell you; I couldn’t remember the dates at this 
length of time. 
@. Was it before she had been taken off by the wrecking mas- 
ter ¢ 
A. Oh, yes, sir; that must have been before that or I would not 
have seen her on. 
l7 (). And was it before the wrecking master went there to 
work on her? 
A. Yes; she was all alone by herself when I first saw her. 
). You don’t know whether it was the morning after she ran on? 
A. No, sir; I do not. 
}(—224 
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). I want you to indicate the rock where she ran on. 
A. I have; I have marked there where the boat was. 

(). ‘That is, it was on that rock which lies to the eastward ? 
A. Of the principal ledge. 

(). Of the principal ledge ? 


4 

A. Yes, sir; of the main ledge. Sj 
(). Anid about as if lies there? < a 
A. 5k 


(). How did she lie on that rock when you saw her? y 
A, Shi lav quit wel] on 1b. 4 
(). Was she bows on or side on ? 


' ‘ } 1344] ; er 
A. She was about south, pearing a Iitbi west, and canted SOLMNC- 


what: Siié had been run bow ol: there WAS lO question about 


A. She had been run bow on ? 

A. Yes. ) 
’ ? ’ ' 

(). I rom the way she lav could You Say she had been ruth pow on i 


or not? 


| shoul Say SO: Ves ; bow Ol}. 
How far on was she? 
‘> 7 


Q. 
A. Nearl) Nail Way, or quite. 
\). Now, could that boat have floated or drifted on that ledge of 
rocks from any point whatsoever in the west channel ? } 
A. No, red 
Q. Nov y point below the light-house. How far above 
bhi ledg | 3s the lighbt-house ? + 
A. Two m ind a half or three miles, or somewhere along 
there 
(). Now, tak point in the west channel between these rocks 
and the light Could this boat have drifted onto the rock ) 
where you y her lying from any such point in the west chan- 
nel ? 
A. | don he could; no, sir—that is, if she had no other 
motive power th wind and tide to propel her. 
. ‘That | | on—do you understand me? 
A. Yi 5 Lun Lil you, she could not. 
(). Are you sure about that? 
175 A. Quite s yes; | can give you my reasons for so say- 
Ing 1 you want them, 


n the first place, the tide, when it strikes a movable object, 
has a rebound—— 

(). Never mind that. 

A. I am only saying that I do not think the boat could drift on 
the island from any point, propelled by the tide. 

Q. How does the ebb tide run past that ledge of rocks? 

A. It runs south, of course, till it strikes that, and then branches 
off either side—either one side or the other. 

Q. Does the ebb tide set onto that ledge or away from that ledge ? 

A. Away from it. | ry 

Q. Suppose a boat became helpless ‘ ‘ 


. 
~~, 


, a 


on 


1 al 
Lee 
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A. LT want to know what you mean by the term “helpless.” I want 
lo answer you Intelligently, and I want to know what you mean by 
the term “ hel ip less.” 

iy Suppose a oe became he ma ss—that is, lost all motive power 

» that she would drift—and was in the west channel—about in the 
middle of the west ohne atone was, say, about a quarter of a mile 
north of the rock, which way would sh drift on the ebb tide? 

A. She would drift directly down the west channel, of cours 

(). Could she possibly drift onto the | “vit where vou saw this 


. 


(). Are you sure about that? 


‘ 
7 ee “a . : ee 

A. Quite sure; yes, sir. As far as my experience of tides has 
’ ? ’ . , , ¥ 
Deel) Li > 7"; | do ] cyt ray ay WW 9) ‘ vy : tar cy oe | ly ' ] | cy ‘ 

i] i} | . i I t ~ »\ rt) I} Pyeili) i ice Less “iif COULUL tas 
there 

\ ° , ‘ , ‘ : ” Is _ | i] . ' + | : . a 

(J. sire vou acquainted with the run of t tides there 

() Stmopos : th) "> We ‘ rrono wei? | hy} ' , ’ av ] t| Ww | ur | ‘ | 

< ’ ‘} i ( viit re cis cl SULIULIY Lda WIV YY ‘co. S& il) | it ‘a ~; Wire cil 
} ' : 
| 6) ; | ~ *= r . Py bi cy ev 
Lie same time un tide was running ebb, what effect would that have 


on a boat lik » Worden. loaded ° 


‘ ] 

A. It does not have any great m lect on it. Anothel 
thing is lf itis a strong west wind | | no business near the 
sland. anyvh if he was a be att nil 


A. Yes, sit 
179 (). Why not? 
A. He had a richt to stay as se to the west shore as li 
could to be prolrecl rr } I) it Wl 1d 
\) (on th WeSEL SHOT rive Dblutl | : eh enough () protect 
from the wind ? 
\. Yes. si to the « <tent that all tows na ats take the wi St 
shore close in from the westerly wind 
(). [hey do? 
A. Yes Sir: that is the u versal Cust 
(). What have you got to say in regard to the position of this 
rock where the boat was found and the other rocks which on your 
ty auppear 0 lie to the west of ite asK VOu how could a boat 
get past the other rocks, no matter what force propelled her, and get 


on that point. 

A. She could not from the westward, I don’t think. She would 
naturally Stl ike the other rocks, as the ure tigner, as there Is less 
water over them than the one she was 0! 

(nd thev are above this? 

Y« 3, sir 

They are to the west and above it’? 
They are to the north and westward 

? Which way does the tide in the east channel sel 
A. Away from the rocks—away from then 

Q. Now, I again ask you: Drop a motionless and helpless body 
like a boat, for example, that has no steam or sai!s—that has no 
motive power at all—drop a motionless body like that in the west 


- 
i 


. > 
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? 


channel when the tide was half ebb, could she possibly drift onto 
the rock where you found the boat Worden? 
No, sir. 


\ 

Q. You don’t know about the collision itself? 

A. No, sir. 

Q. You did not see the steam canal-boat Sydney there at all? 

A. No, sir. : 

Q. Are you in the habit of spreading your nets all about there? 

A. Yes, sir. 

Cross-examination by Mr. HyLanp : 
(). Who subpoenaed you? 
A. Thomas J. De Laney. 
150 Q. Where did he subpoena yeu? 
A. Upon the fishing place yesterday. 

©. Who spoke to you first about what you knew about this rock ? 

A. De Laney. 

Q. When? 

\. Yesterday 

() Wer you ever spoken to before yesterday with reference to 
this boat having been sunk on that rock and with reference to what 
you knew about it by any one? 
A. No, sit . 

(. What were you doing yesterday when you were subpcenaed ? , 

A. Hauling on my net. 

Q. Who gave your name to De Laney; do you know? 

A. I did, | guess 

Q. And that is the first time that you ever heard of any lawsuit 
In this cas 

A. Yes, sir 

Q. You never talked with any one before about this matter ? 

A. Well, no t as a lawsuit; I have spoken about the boat 
being sunk at the time, as we will, of course, of any occurrence at 
the time 

Q. How long have you lived in that vicinity ? 

A. Thirteen or fourteen years. 

Q. Where were you born? 

A. Cleveland, Ohio 

Q. During the thirteen or fourteen years—what have you been 
doing all that time’ 

A. Oh, everything. e 


(). State what it is 

A. It is not necessary ; it has nothing to do with this ease at all. 

Q. Tell me what you have been doing for the last thirteen years. 

A. I don’t choose to. 

Q. You don’t choose to tell me what you have been doing for the 
last thirteen years; why not? ; | 

A. Because it don’t bear on this case. 

Q. Is that the only reason you have ? 

A. That is my reason, and that is the reason I give you, and that 
is a sufficient reason. 


PROVIDENCE WASHINGTON INS. CO. OF PROY,, R. 


Q. I want to know what you have been doing for the last thirteen 


ears. 

A. All right. 
(). Do you refuse to answer 
A. Yes, sir. 

() Absolutely 4 
A. Yes, sit 


that question ¢ 


- because 


: | don’t thin ars upon 
1S] (). Hlave you ever been in jail? 
A. Yes, si | 

(). Llow many iil t 
A. Oh, once. 
() llave Vou ever been in the State’s Prisol | 
A. Yes 
() How many times? 
A, (ones 
(. How long a term did you serve 
A di n't KNOW as that has a) anyt ne to do with (| 
\). | ask how a sh a verity you SCT 1) the State’s pris 
A. All right: go ahead and ask 
Mr. McCartruy: Answer the question. 
Witness: ‘Two years and seven month 
(). What were you sent to State’s pri 

. A. Burglary 

' (J. When were you there ? 


A. | refuse to a 
it has nothing to do with the 
at all, ind don’ l nite nd to answer any mor 
it; that is my ultimatum. 

(). | want to know when you went th 

A. It don’t make any difference what you want 
you I won’t answer any more questions in regard to t 
that settles it. I came down 
the tides, and how they acted ar 
came tor 

©. I want to know where 

A. In thi yeal 
near the Ssatne place | atin now; 

Q. When did you come out of priso 
A. 1875 or 1876; somewhere along th 
() When were you ¢ 
A. About three years before that. 

() ae ive you ever nae de any measurem nt o| the 
A. No, sir: only soundit fe the water around at di 

UJ. Hlow did you come to draw a Map 
different ledge 5, if you hav 
. A. A man living around ther 
| years ought to know something about thos: 


inswer any mi re qu estions In regard to tl 
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hie ‘ce tO UtOis YOU 
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XJ. Do those rocks bear ? 
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that reef of rocks the water flows across towards the east to pass on 
7. +] ’ 


] : } ‘) 
Lue east side or the island ‘ 


(). You guess not; do you know not? 

A. Yes. sir: I know not—that is, I mean that the water over her 
does not flow in this direction (witness indieating). 

©. I mean towards the center of the west channel—— 


° regs ; 7 S 
‘A \\ imness THNLerrupelhng’d. } thie channel above Lhe island—above 


) 


t (witness Indicating) 
\/ Take it from the center of that channel ? 
sO A. un water on the west slide hie re (Witness lndicathng) 4 
+ j , , , ‘ Ti , 
XY. I mean from the center of the channel above the island 
er a lurter of a mille. 1F 1b does not fiow to the eastward oO] the 
' 
A. Naturallv.of course—not from the center of the westerly chan 
+ } . . 
nel. fi the center of the river, perhaps, it flows, and the island 
\/ 4 i STi ~~ | aeere it iows LO the { S| , 
5 i ; ] | ' . ] . . ist . e e . 
A ipout hail oO! 16 the othe halt towards the othe 
side: f ler half tlows to the east. 
? J 
. pave never made any measurements as to those rocws 
7 
‘| 
wii 


} . * 14 ,} a ’ , ; ] ‘ 
\ \ yer was 1ntverest d iough In them to do that. 
- 41 you have been subpa@naed you have not examined 


A. N | iid haveif | had had time. I didn’t have time. 
Q. We hat boat while she was lying there sunk ? 

' | d and about it with a row-boat. 
Q. You v ind her with a row-boat? 


Wer | there when the wreckers were raising her? 


ic north end ? 


, , 7 ° 
| , } " . 7. ‘ ; 
mM vi i \ wit Liit rock 1S att 


Hluve you ever seen the surface of the rock wi re this boat 
A. I could not say that I have. 

(). Llave you ever placed any nets near that rock ? 

A. | have fished north, south, east, and west of it. | never fished 


®. You never had any occasion to fasten your nets to that rock ? 
A. Not particular ; we are hot steam canal boatmen and We avoid 
those 
( 


rocks. 
J. You have split on one rock, however? 
A. I had my just due. 

(). As a matter of fact, you don’t know how that boat got on that 
rock at all? 
156 Mr. McCarruy: He don’t pretend to. I object to the 
question. 


(). As a matter of fact, you don’t know how that boat got on the 
rock at all? 


| 
rif 


testifies 
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A. Shi rot shoved On by SOT « 
(). How do you know that ? 
A. Because it would be impossibl 
r there. 

(). How do you know that? 

A. How do you know anything ? 
(). How do you know it? 

A. I know it because I know it 

ls that all the reason why you 
hat is a sufhicient 
(). tlow deep is the water there at 
‘ouldn’t tell. 
(). Llow deep at low 
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y ‘ 
lide ¢ 


‘J. Give al approximate answer ll yi 
? ° 7y* 
\. L could not. Iam just telling hi 
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(). lave you ever been on any boats 
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~ 
~~ 
— 
” 
~ 
ee 
a 


‘)} 


1] what Capacily 
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+ LO w hie ther It was one sic 


i C1liCé 
A. As she lay there you 
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A. That Is all the reason. 
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vellant, being duly sworn, 


Direct examination by Mr. McCarruy 


(J. Mr. Risk V; how old are you t 

A. About fifty-four. 
). What is your occupation ? 
A. Fishing 
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1S—224 


and farming and painting. 
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(J. Where do you live? 

A. Staatsburgh. 

(). How far from Esopus Island ? 

A. Well, I should think about a mile and a half. 

®. Do you know that island? 

A. Yes, sir. 

(). How long have you been fishing at and about that island in 
the Hudson river? 

A. Well, I should think about twenty-five or thirty years. | 

©. Do you know the set of the tides from the north onto and 
around that island ? 


A. Yes, sir. 

. Ilow many channels are there in the river—navigable chan- 
nels—there ? 

A. ‘Two—east and west. 

©. How wide ts the river? 


A. Well, I should think it was nearly a mile wide. 
(J Hlow iar above the head of this island does the shoes split ae 


A. Well, probably six or seven or eight hundred feet; along 
there—a f that—and when the tide sets off, it sets off just this 
way—each w witness indicating) just like the letter A—a big A. 

©. Take a half ebb tide. How does it set in the west channel, 
above that ha ¢ 

\. When it gets there to that point it slants off. 
18S QM. Which way does the west channel set ona half-ebb 
tide ? 

A. It works to the west. 

(). The tide? 

A. Yes, sit 

(). Does it work away from or towards the rocks ? 


.< 
A. It works away from them. 
(). The east channel, which way does that set—the ebb tide ‘ 
A. It sets to the east, away from the rocks. 
(). Which is the wider of these two channels? 
A. I should think the west channel was a little the widest. 
(©. How about the west shore; what is the character of the west 
shore ? 
A. Well, it is all navigable around there. 
(. | mean the line of the west shore ? 
A. It is banks along the shore. 
(). How about the action of the wind there, if there is any ? 
A. If there is any wind there, if it isa west wind the boats keep 
on west 


~ 


Mr. Hytanp: He don’t ask about boats. 

Witness: It keeps to the west bank. 

Q. Are they then protected ? 

A. They are. They run close in on the west. 

Q. I put into your hands Libellants’ Exhibit 1, of this date, and 


VIDENCE WASHINGTON 


: 


Sk you What you have to say about that, 


weaves Ol rock above. (Said { xhibit shown witness.) 
\. Well, I should think that was 
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he location, the lav of it. 
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ne aown the river; is 1n the west chann land about iInidway O 


feet, more or 


aadiaal ] i a 
west channel, and when she 1s six 01 
| 
I 


, - , 
Css. nvUOV' | iese rOCKS she becomes hy 700) 
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(). Are you absolutely sure of that ? 
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\ ii Wou i vO LO it Cast Ul 
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. »f tics 
(). Are you perfectly sure of tl 
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(). How far above it ? 
A. There is a big high rock probably al couple of hundred feet 
up. 
190 (). Above it? 
A. Probably not so far; I couldn’t tell you exactly ; and 

then there is a smaller one. 

() Was she bows on or sideways? 

A. She was bow on—that is, she laid kind of this way (witness 
indicating)—kinder off the southwest; she laid bows on the rocks. 

(). Now, in coming down the river, how could she have got on 
there—I mean, in coming down the river did she get on there bow 
on or sideways? 

A. She must have got bow on. 

(). State, if you can, whether it is possible that that boat drifted 


onto the rock where you saw her on an ebb tide from the west chan- 
nel 

A. I don’t think she could gel there; couldn't possibly gel there. 

(). She coulan’t possibly get there? 

A. No, sir; she could not get on that rock, because she would hit 
other rocks before she got there. 

(). How about the tide? 

\. The tide would not let her go on. 

AJ. it would not let her 0 on? 

A. No, sir; you couldn’t get anything to drift on there. 

(). W ber \ 1 saw her 4 

A. Yes 

(). State, if you remember, what the wind was that night. 


). 
A. There was a very light, little west wind—light breeze 
©. A hight breez 
A. Just a little ripple on the water. 
Q. That was all? 
A. Yes, sir. 
(). Sure of that? 
. | know it. 
. You were asked, were you not, to make an aflidavit of those 
facts very soon after the collision ? 
A. Yes. 
(). Wasn’t your attention called to the matter very soon after the 
collision or some time after? 
A. No; I don’t think it was. 
Q. Weren't you brought down here a year ago to court to testify ? 
A. No, sir; this is the first time. 
(. You are positive about the wind ? 
A. Yes, sir. 
191 (). What was the state of the tide there at the time you 
saw the boat between eleven and twelve ? 
A. It was over half down. 
(). It was more than half down ? 
A. Yes, sir; we were going out to fish then—to throw out our 
nets. 
Q. And you got out on that tide? 
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A. Yes, sir; we rowed right across t! 


happened LO see her. 


4 


A. They sald 1b Was wheat: Gon | 


(). W he re Was the Sydney lying Wii 


den ? 
A. She lay right astern of her. 
QZ. And hitehed fast to her? 


A. I don’t know whether she was hite 


eolng 

(). Iler wheel was going? 
() ;low was the wheel tt 
A. I don’t know exactly 


yt = + " : | | a ol 
more atrention to her; we knew she had 


was working, and we went alon 
} , ' 
ene: that was after the COLLISION 


y 


(). Tlow long after the collision 


What time that night she wot on. 


(). Must it have been before you start 


A. Oh, yes; she must have got on 


Q. And at what time did you start fro 


A. I think about half past eleven or 
the time the tide comes, you know. 


Q. When did you pass them ag 
12 A. We did not pass them at all that 


our nets pul out we oO down 


. 
: 


rowed up Lhe lee shore and didn [ 


sort ? 


A. She had steam on; we heard puting of! 


Q. Exhausting or blowing off” 


A 


(). Do you remember what eargvo was 


i. 
A Y es, Sit . shi had Stenm on or else 


tage 
don't know what time she run o1 


pass tuem 
‘ ss 


(J. Did you hear any noise on the she 


ind that is the way we 


fuess it was. 
‘Ww the word Wor 
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— a sar I | 
} sete | Viicel 
rt | don't KLIOW 
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cht. When we get 
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A. Something like that. I don’t know what she was doing, but 


she had steam on. I don’t know whethe 


what. 


was exhausting or 
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(. Did she seem to be trying to haul the Worden off? 


A. No: she didn’t appear LO be: she ‘ 


d. She appeared LO lay right there? 
A. Yes. 


. The City of Sydney? 


(). Hlow far on did the Worden lie? 


A. I think she laid very nearly half her le: 


so far. 


4 
A. Yes—I don’t know what her name 


peared LO be lying there 


rthy —imnaybe not quite 


nna 


tie te 
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(). Was there any freshet in the river’? 
A. No, sir. 

(©. Are you sure of that? 

A. | am pretty certain of that; yes, sir. 
Q. How strong was the tide—a strong or a very weak one—at 
Ltime? 


A. Weak. 


Cross-examination by Mr. HyLanp: 
Mr. Risley, how long have you resided pear Esopus ? 
A. Well, I should think twenty-five or thirty years, and maylb« 


longvel probably lorty. 


(). You are a man of family? 

A. Yes, sir 

M. Yo ily live there? 

-. me Staatsburgh ; yes, sir. 

Q. What has been your occupation for the last ten vears ? 

A. Well, fishing and farming and painting and all such kind of 
wor Vou KnHOW 

(). Do you own your place where you live? 

A. Yes, sir. 

193 (). What kind of a place is it? 


A. Well, it is a piece of ground with a house on it. 
(). Hlow much eround ? 
A. Half an acre. 
). What is your present occupation * 
A. Lam fisherman now. 

(). [lave you been 1n any trouble since the last ten years ¢ 

A. I don’t know that I have been ever in trouble; | have never 
been a witness before. 

(). You have never been a witness before ? 

A. No, sir. 

(J. What day of the month was it that this boat ran on that 
rock ? 

A. Well, I think it was somewhere about the 28th or 29th— 
somewhere along there. 

Q. When was your attention first called to this fact about this 
boat having run on these rocks and that you were to be a witness 
here? 

A. That was somewhere along last March; I think it was. 

(). Last March? 

A. Yes, sir. 

(). Is that the first time? 

A. The first time. 

Q. Who called your attention to the fact that you were to be a 
witness in this case then ? 

A. I guess Mr. Lyman or some such name as that; I don’t know 
what his name Is. 

Q. Do you mean De Laney ? 
A. Yes; that was it. 


) 
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Q. Where did he see you then ? 
A. Staatsburgh. 
Q. Did you talk with him then about it 
A. Ye S sIr. 
{ J. Was that the first time you talked with any 
to this suit? 
A. Yes, sir. 
n were you subpeenaed to com 
\ Lf rday. 
And who subpeenaed you ? 
) 


7... | , 
me A 11s 


name 


di) subpeena you ? 

A. At the fishing grounds where we wer 
‘J Where did you start 

boat that was on thi | 


} . . , ° , 
Started ‘om our shin’ pines 
: ‘ bALdS } Aci 


rad OWlS Now 


t 
QO. What is t] lled t al | 
,@ } , ‘ vs + ,% ‘ rn, ¢ ' . ‘ . 
. bicit is Lilt pr sate Calli’ + MIiStL avDOVE Ll i cil 


(). Isn't there some place—Staatsburg 
) ° , 
A. Staatsbureh is above. 
ee | . ¥ , owl : 
iJ. Llow ie | Pe that avOV' 
' ] , ¥ ' ’ ’ ; ’ i 
A. i should think a mili nd a ha probably. | 


(). How far is that from where you started that 
fishing ? 
A. 1 told you we started from our fishing ground 
(). How far is that from Staatsburgh ? 
4 A. I should think it isa mileand a halt. 
(). Then you were down nearly opposite t sland 


across. 
Vhat time did you start out that evening 1 


a 


Yes, sir: right straight 
\ 


A. I think it was probably half past eleven or 
somewhere along there. 
©. Who went out with you? 
| A. That gentleman there (witness iIndicatin 
: Westervelt. 
| Q. Who else? 
A. Me and him fishes together; that is all. 


‘ry 
= 


One 
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A. About the length of a boat—a small boat. 
(). Did you stop and hail anybody ? 
A. We didn’t stop at all 
©. Why didn’t you? 
A. We didn’t know we had any business there and we had to go 
and fish 
(). Didn’t you know they were in difficulty ? 


195 1. We knew there was somebody there afloat that could 
ittend to them. 
©. You didn’t know how long they might float? 
A. Ifsl iid up like she did I didn’t know but what she would 
float a 
Q. Why didu’t you,as an aet of humanity, say something to 
them ” 


A. Why didnt t | ey say soni thing to us? We went right along 
by and they saw us 
Yo iow that they saw you, do you t 
| guess they could see us just as well as we could see them. 
Q. You think they could see you in thesmall as well as you could 
see them ” 
A. We know it. We had lights in the boat. 
(J. You had lights lt) the boat that they could see 7 
a. Yes . if they were on aT ek —and they were on deck. 
y 


(. You didn’t stop to help and render service to the men on the 


. 
Li'l 
} $ 


A. We didn’t think they wanted it. 

©. But you would not if they had? 

A. Yes, we would; if they had stopped us we would, and if he 
wanted help he would have stopped US. 

©. You didn’t volunteer ? 

A. I don’t know as that is any great thing. We would 
helped them. 


(). It doesn’t look reasonable, 


I 
’ 
I 
7 


have 


ar 


{ you were there, to pass them by 
In that position and not say a wora or gO Oo them or make any In- 
quiries ? 

A. What is the use: what was the use of roing there: 
go to help them if they didn’t want it? 

(). Certainly not if they don’t want it. 

A. They stood on the deck ; if they wanted help they would have 
sald so. 

(). You passed by? 

A. Yes; we went by about our business. 

(). W here did you oof 

A. We went to float our nets on the west side of the island. 

(. How far from the island did you float your net? 

A. About twenty-five or thirty feet. 
| (. Twenty-live or thirty feet from the west side of the 
island ? 

A. Yes, sir. 


would you 


1) 


How near that night did you go tothis boat when you started 


Accent tet 
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(. How far was that from the boat? 

A. We were down probably two hundred yards; probably a little 
more, 

(. And you remained there with your nets how long? 

A. Our net floats down and floats in the river. 3 

(). How far did you float down your nets? 

A. I couldn’t say how far we went that night; probably we went 
down a mile and a half. 

(©. How long did you stay out that night’ 


A. I don’t know how long we did stay out. 

(J. When did you get home in the morning t 

A. We don’t keep any diary of that at all—of what time we get 
home in the morning. We drift until the tide is spent, and then we 
take our nets and YO home. 

(). When you passed by you passed by on the north or upper 
side? 

A. No, sir: we went on the south side 
(). You went on the south side of the b 
“Seq 
(). Did you go between the boat and Esopus Island ? 


i o 
Sir, 


Ss sr 


, 


4 
). | hand you a diagram marked Claimant’s Exhibit 1, of this 
date, and I ask you if the outline as marked on that diagratin is not 
hearer correct as to the east shore than the outline of libellants’ ex- 
hibit 


‘ 
\ 
You ought to know; you live right on that shore 


O 

. a 

A. I don’t know whether it is more correct. 
(). ‘They are Very different, are the, 


cat 
— 
- 
- 
* 


Mr. McCartuy: One ts curved an her is straight 


Q. You observe that the line on libellants’ exhibit is straight and 
that the line of claimant's exhibit is curved ? 
A. Yes. 
197 \) W hich IS nearer correct YOu ADOW that, you live right 
there? 

A. Of course I live there 

(). Which is nearer correct’ 

A. Well, 1 don’t know. 

). Which is nearer correct 
A. Well, let me see. I don’t know but I just as lef take that as I 
would that one (witness polntin to both exhibits). 

iJ. They ure V¢ ry ditlerent ? 

A. It looks so. 

(). Can’t you say which is nearer correct? Don't you know that 
that curve in the shore Is a curved shore instead of il straight 
one? 

A. It isn’t exactly straight. 

). Isn’t it curved ” 
A. Yes. 


o- 
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Q. Isn’t it curved in the general direction that the curve is marked 
on claimant’s exhibit? 
A. It may be curved, but I don’t think quite so much. 


QO Its be curved, and it is curved in the general direction in 
which tl lraft is drawn, isn’t it‘ 

A. W ves, sir. 

O. i ta ht se i 

A. Wi tis all right 

(). Do know where Esopus light is? 

A i} ; | ica 7 

\) l | Ise yes 

A. 3 

). Ut ide ol l’sopus helt must a vessel LO when coming 
qgdow! , 

A. Shi t two and a half miles away from there. 

Q. On which side, east or west, of Esopus light does a vessel go, 
coming down 


A. Go both sides, just as the notion takes them, I suppose. They 


) 
(). What is that light-house there for ? 
A. They don’ run—— 
(). What is that light-house there for ? 
Weare not talking about the light-house. 
’ I am talki ng about it. 
i: Sie heite onmstiete east of the light 
). Do they run on both sides ? 
A. No. 
2. You said a moment ago that they did. What did you mean 
You understand this? 
A. Of course I do. 
198 Q. Then what did you mean when you said they go on 
both sides of the light t 
A. I didn’t mean to say they ever went on both sides 
mF Then that was wrong? 
A. Yes, si 
) How far east must they go of that light-house ? 
A. ‘They can go as far as they want to. 
Q. How far must they go in order to go safely ? 
They wouldn’t dare to run over fifty yards, likely, or less— 
maybe twenty-five yards—to clear the light. 
Twenty-five rods or yards? 
A. Yards 
. How much farther east on a line is Esopus Island than that 
light- house ? 
A. I don’t think it is any further east. 
(). You don’t think the island is any further east than the licht 


we 


house ° 
A. No, sir; pretty near in a straight line. 
(). Now, assume on Claimant’s Exhibit 1 that a boat was coming 
down on the ebb tide and was two hundred yards east of Esopus 
light (counsel indicating a point on the map marked §, representing 
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Lne Svdane\ Al Lnen took a cours 
and arrived at a point off Staats! 

j } ; | j =< . ' 
rent take the boat if the wind was blowing 


(). Yes 

’ ? 
; A. From the light-house ? 

’ ’ } 

(). Read my question. (Question 1 
— oe 

\. She would be apt to go to the « 

(). Ilave you ever made any pers 

rock there Lhat reel ¢ 


} 


| see 1t everv 
or below whe! 


4 —— 
\\ | ] | 
VirTNess: Yes; the boat laid on the po 
; ‘ ’ | 
sinall ro somewhere on this—there 
COT rv’ Ol] eX! pit 
’ ‘ 
Q). Did 4 ever go to that boat aft 


‘J Whe , 

A. l ean’t tell vou when It was 
laid ther was fishing there 

(). Hlow much water Is there over | 

\. I don’t know: | never measur 

\J. WI : at Ol thi boat AS she la 
TOCKS thy i} rier ’ 


’ } | 
J. \\ hy re (]icl thie ) at SVvahi ; bi 
’ ? ~ ’ 
\ ie ilald there on that rock on | 
; | ‘> 
(2. On the point ol the island * 


Mr. McC lle means the 
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Q. How far from the north end was the steamboat Sydney of this 
reef of rocks”? 

A. I should think she was probably two hundred yards. 

Q. From the point of this reef of rocks how far was the stern of 
the Sydney 


A. There is a buoy there, and then’ there is a reef of rocks, and 
then there was—— a 
\). W hich le of the buoy was it? | 
\. She was on the south side of the buoy. 
200 (). Was the Sydney fastened to the boat Werden when you 
went 
A. I couldn't say whether she was or not. 
Q. You were within a few yards? 
A. I don’t care if I wes: I wouldn’t know whether she was fast or 
not. 
{ Do you know whether they were coupled together or not? 


M 
A. No, sir. 

Didn’t you look at them ? 

A. Of course I looked: but I don’t know whether they were coupled 
together or tied together or how they were or anything about It. 

Q. Did you see the wreckers when they took that boat off the 
rocks ? 

A. I see them working there. 

(. Did you ever go there when they were there? . 

A. No, sir; I was not there then. 

©. Did you ever make any measurements around the rocks 


Ow 


Q. Were you ever on the rocks themse!ves at all ? 

A. Yes,sir; I have been on the rocks there fishing. 

(). When? 

A. I can’t tell you exactly when. 

(. How do you recollect that the wind was not blowing from the 
west that night? 

A. Because I know we were fishing. 

(). Did you ever fish when the wind did blow from the west ? 

A. Yes, sir. 

. How do you recollect this time and say it did not blow that 
night? 

A. I didn’t say it did not blow. I say a slight breeze from the 
west. 

(). How do vou know? 

A. Because I know. 
(). How? 
A. Beeause I know that. 

Q. Can you recollect any other night when the wind blew two 
years ago? 
A. I don’t know as I can. 
Q. [low can you recollect that night? 
A. Because I know it. 
®. How? 
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PROV 

Well, if the wind hadn’t blowed |] 

there was any wind at all or not, would ] 

Q. Certainly not. Do you know wh 

or some other night that the wind blew’ 
Yes; I know it was that night. 


woul 


~ * 14%) 


[., ET 


In’t 


‘7 


know whether 


ther it was that night 


(). Will you tell me how the wind blew the night before ? 

A. No: lean’t. 

(). Will you state how the wind blew thie night before that ? 
A. No,sir. 

() Will you tel] ne how thie wind bl rh following ? 
A. No, sir. I wouldn’t tell you how ist night, either. 
(. You couldn’t tell me how it blew last it ? 


No. sir 
You don’t know ? 
No, sir: I was aslee p and 


| revi ; . ] ' . . ’ 
\). \\ Lil you te] | ne now Lhe Wind Diew 
cept thi night, two vears ago ) 


_ . 
Kdnt keep any 


(). You didn’t keep any account of tl 

A. No, sir: I know the wind was wes . little, he@ht breeze. 

\). Llow ao Vou know ? (‘an you SO} for it ¢ 

‘a , . . _. o ’ ’ 

A. I suppose if the wind hadn’t blow kely there had 
been anv wind. 

Q. Can you give any better reason than 

A. No.sir 

iJ. Why. vou remember that the wind did that nieht? 

A. No. sir. 

(). Didn’t you remember it on accou t being there ? 

A. No. sir: I didn’t expect to be a wil 

(). | didn’t ask you that Isn’t that r nh vou remembered 

d- bik b 4 _- l hitb. il & Ullal mh You remMenperer 
it—because the boat was on the rock that 1 

A. | don’t remember anything about it. 

{> y ' ] } . ] i . ’ | —_ | +f 

( ou agont remember anything about rr 

A. No. sir. 

{) 1); | You CY r ob rye, thy we how (] Si cyhy) *T \V | ly] 1Ta 

< i‘ ; LA WSU i i; if i ’ i ‘ aA OULC Love 


on the waters at ebb tide and when the 
Island? 


A. It would go t 


till 


+] 


{) ne east. 


‘) 


\). It would go to the east 
A. Yes, sir. 
2U2 ®. Can you give any other explanatiot 


have given why you did not go to the as 
when you went by 

A. No, sir: if they had calle 
helped them if they wanted any ile Ip ae 
() You have no other reasoli than that? 


). 
and if they 
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i to uS We W 
? 
' 


we had no busine Ss there: 


A. No: 


we would have stopped : nd helped them. Ol coul 


] 
eieee 


©. You knew that the boat was sinking w 
you? 


A. I didn’t know she was sinking, or what she 


Was wWesl above 


the 
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<a a 
Q. You didn’t know what she was doing? 

A. Ne yas on the mud or rocks. 

Q. Do ow whether she was on the mud or rocks? 
A. She w the rocks. 

Q. How d 1 know that? 


) 
4 

, . ’ 
A. ecoause i See that. 


Q. Whe ifterwards ? 

A. Yes, si! 

®. You did Know it that night when you went by ? 
A. No, s 

() You did! now it then ? 

‘\ didn he was 2 

{ Did you ne wa 


). Ink 
A. I didn’t know 
). Did you know she was? 
A No, sir. 
). Did you know as matter of fact that she was on the rock when 
you went by? 
A. She must have been on. 
Q. If she must have been on the rocks, why didn’t you see her on 
the rocks when you went by? 
A. How did she get on ? 
Q. If she must have been on the rocks, why didn’t you think she 
was on the rocks when you went by? 
A. I said she was on the mud or the rocks. 
Q. When did you first come to that conclusion that she was on 
the mud or rocks? 
A. I came to the conclusion that night she was aground there 
Q. A moment ago you said you didn’t when you went by ? 
A. No, sir; I didn’t say so. 
203 Q. You said you didn’t think she was aground when you 
went by 4 
A. No, sir; I didn’t. 
). You didn’t say that? 
A. No, sir; I don’t think I did. 
’ Is that as good as your recollection is? 
A. About; yes. 
Q. Will you swear now, as you went by, whether you thought she 
was aground or not? 
A. Yes; she was aground; yes, sir; you might as well call it 
aground, as she lay on the re eks, 
(). Can you now swear it was either rock or mud where she lay 
that night? 
A. It was rock. 
Q. A moment ago I asked you-—— 
A. (Witness interrupting.) You asked me that night if I knew it 
fas mud or rocks, and I said I didn’t know. 
Q. You didn’t know that night? 
A. No, sir. 
Q. Do you know there was any mud that she could run on? 
A. Yes, sir; there is mud. 


\ 


_ 


ce mea 
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There is no mud where there is no rocks‘ 
A. There may be rock under it;-I didn’t say anything about 
that. 


i, 


Redirect examination : 


(). How far is your boat landing from this ledge of rocks ? 

A. Where we hang out? 

(). Yes; right across from where your boat started ? 

A. It ain't half a mile; it is about a quarter of a mile. 

(). Now, Is there any kind of a west wind that could have blown 
that boat on the rock where you saw her? 


A. No. sir. 


a9 
A. No, sit 

(). W het! big or 1ibtbit 
A. No, si 

©. Strong or high? 


Recross-examinatiot 


(). When you passed by that night you did not think she was in 
any danger, did you 


204 DANIEL TERPENNING, called on behalf of libellants, being 
duly sworn, testifies as follows: 
Direct examination by Mr. McCarrny 
(). w bere do you reside? 
A. Staatsburgh ; I live part of the time there and part of the time 
Ol all ‘sland about two miles below there. 
J. ’sopus * 
A. About half way between Staatsburgh and Hyde Park. I live 
there about r ree months in the year. 
(). Ilow old are you? 
A. About fifty-five or fifty 
(). What is your business ? 
A. Fishin ng. 


©. How long have you been fishing in the river at and about 


mee 
. 


; 


d: 
) Sopus Island ° 

A. About thirty-eight or thirty-nine years, | think, 
). Do you know the river there and currents 

\. I think I ought to know it pretty well. 

). Do you know it? 
A. Yes. 


( 


(). Do you know it thoroughly ? 
A. Yes. s : | | | 
Q. ‘his ; —_ Island is about how far out in the river? What 


*) 


is its dist tanee from the east shore * 
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A. It is about half a mile from the east anda little over half from ? 
the west | 
Q. How far below Esopus light is it? 
A. It is about two miles and a half, very near. 
@. And 1 edge of rocks that extends to the north of the island. , 
How far above the island does the ledge of rocks go? | 
A. Probal hree hundred yards. 
QM. Wha character of that ledge? 
A. It is two. and it is out of the water most of the time; at 
high tide the, covered—very high tide. 
Q. And are there other rocks? 
There are other rocks there—that at low tide—there Is a good 
many ol them out of tl water—lots of them sticking out of the ! 
water between the lower one and the main land; you can’t 
205 hardly go through there with a small boat in low water be- 
tween thos 
(J. You mean to say it is a broken ledge of rocks i 
A. Yes. 


(). Some of which a 
A. Some. 


' 
Q. Did you see the canal-boat Worden on one of these rocks? | 


— 


out of the water at high tide? 


A. I did. 


(). Now, the rock she was on. Describe its location. How did it 
lie with regard to the other rocks? 
A. It lay in this way (witness indicating), from the south to the 
north. f 
\. Were the rocks on the west side of it? } 
A. Oh, yes, sir ; there were rocks on in west side, [ sup pose two 
feet higher than the one she lay on—maybe fifteen or twenty yards 
further west. 
() And rocks, where else? 
A. South and all around. 
(). Any to the north of her? 
A. Yes: north west. 
(). How far to the northwest? 
A. Probably a hundred yards. 


a 


(). And is it a,substantially correct diagram (counsel referring to 
libe llants’ ( x hibit of this date)? 
There ain't that curve in that island (witness Indicating) 


. 
these rocks run almost straight from the island—about stra oht « 
north 1 


Q. Is it a substantially correct view of the island and rocks with 
resp CL LO {| cir position ? 

A. Well, I should think it was preity near, except this curve; 
there ts too much curve there. 
(). ‘To the shore line or the island? 
A. ‘The shore line or island ? 
M Yes | don’t ask which is the shore. | ask 
A. (Witness interrupting.) There is too much of a curve there. 
). ‘he shore line 1s too much of a curve? 


eal 
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A. Too much of a curve of the rocks of the island. This curve 
runs more straighter north (witness indicating). 
206 Q. This curve you speak of is the shore line. I don’t care 
about that. | 

\. The shore line on the east or west—which do, you mean? 

(. Kast. 

A. Oh, well; I asked if this was the east-shore bank or the island 
(witness indicating). 

(). Here is the island, and this is the east-shore bank (counsel in- 
dicating); here is the west-shore bank ; here is the island, and here 
are the rocks above the island (counsel indicating). Now, is that 
substantially correct, taking that to be the island and these the 
rocks (counsel indicating) ? 

A. Well, | should think it was; but you 
out in no kind of shape. 

\). but that is no conseq uchice. l only want to geta general idea 
Of 1t. 

A. ‘These rocks that this boat lay on—I stood on them the next 
day, and when she went off I stood on that same rock and fished 
out the wheat the next day. 

(). You stood on the rock ? 

A. I stood on the rock and fished out wheat that she lay on. I 
rot out about 300 bushels of wheat after she went away. 

(). You did? 

A. Yes, sir. ‘ 

(). How does the ebb tide run when four or five hundred feet or 
elght hundre d feet above that ledge of rocks. yr above the buoy ‘4 

A. The tide from the buoy south sets 1 lok t east 

(). Do you mean in both channels? 

A. ¢ yh. no 

(). Be more explicit ? 

A. The other tide sets to the east, the west tide sets west, and the 


in’t got this thing laid 


east sets east. 
(. You seem to say that the tide in the east channel from the 
buoy sets to the east. 
A. Yes, sir. 
(). And the tide in the west channel from 
A. ‘To the westward. 
() llow far is that buoy above the island 
A. Probably 400 yards. 
©. Four hundred yards’? 
A. There are two rocks. There is a rock about 150 and another 
about the same distance, and another above that—may be 
207 four or five hundred yards, perliaps clear of the island. 
Q. Take a boat and put her about in the middle of the west 
channel—— , 
A. (Interrupting.) Middle of the west channel, you mean, or dl- 
rectly opposite the island. What do you mean”? 
Q. In the middle of the west channel, and also put her, say, about 
a quarter of a mile north or northwest of the buoy. Do you take 
} 


ie buOoV ~cets-—- — 


mne- 
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derstand you. 
rthwest of the buoy about a quarter of a mile, so as 
middle of the west channel, and the tide is ebb. 


() Shy 
. 
to be abo 


Do you tak 


| A. | understand 
| Q. Now, s the boat becomes helpless and drifts, where wiil 
she drift’ 
A. She w down the west channel. 
Q. Could she possibly go on the rocks ? 
) ©. Can she go on the rocks? 


). 
A. No, sir 
(). Suppose, on the other hand, she was in the east channel. 
A. That is whoere she Vise 
(). Don’t answer my question until I put it. | 
Mr. McCartruy: I move to strike that out, and I withdraw the 
question. 


Q. Suppose a boat is in the east channel, coming down the river, 
and is a quarter of a mile above the buoy, and then becomes help- 
less, how would she drift ? 

A. In the east channel, of course. 

(). Would she drift onto the rocks ? 

A. No, sir. 


Did you see this boat at the time of the collision or right after 


A. I did that night, of course. 
). You did see her? 
A. Yes, sir. 
). About what time did you see her first in the evening ? 
A. About eleven o’clock in the evening. 
. You saw her where she lay the next morning ? 
A. Yes, sir. 
208 Q. Carefully ? 
A. Yes, sir; I was onto her. 
Q. Now, could the ebb tide have brought the boat on that- rock 
where you saw her? 
A. No, sir; there was no ebb tide The ebb tide was spent. 
Q. You are again jumping into answers to questions that I do not 
put to you. 


Of course, [| was—— 


Mr. McCartuy: I move to strike out that part of the answer that 
is not responsive to my question. 

The Commissioner: I do not understand that I have any power 
to ruie in these cases, either to sustain objections or to strike out 
testimony on motion; but I instruct the witness to answer only such 
questions as are put to him. 


Q. Could the ebb tide, assuming that it was half ebb when that 
boat became helpless—could the ebb tide have brought her onto 
the rock where you saw her? 

A. No, sir 
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J. Are you sure of that? 

A. | am sure. 

Do you remember how the wind was that night ? 

Yes, sir; I do. | 

). llow was it? 

A. It was a little inelined to the: northw st; a light breeze. 

Q). Suppose that a boat became helpless when she was four or five 
hun dre d feet, more or less, to the northwest of the rocks and in the 
west chant 1c |, could the ebb tide and the wi aoa wind have brought 
he r OnLO the rock where Vou saw her { | 


A. No. slr. 


-~ 


} 


). Would-it have been impossible ‘ 
A. Well—— 
2, hamens yes or no 
A No. sir 
2. lt would not have been possib le? 
A. No,sir: it would not 
). Do you mean that it would have been possible or impossible ? 
A. george for her to rel there. 
(). How did she lie when you saw her—bows on or side on? 
\. He: me d southwest. 
OY \) Had she come on the rock bows on or side on ? 
A. Head Ol}. 

2. Where were you before the collision ? 
A. I was about between a a and half a mile away from 
where she was on, watching the tide along shore 

(). For what purpose? 

A. To put out my net 
(J. Did you hear the ho ise that Was tua le by LUC collision = 


Objected to. 


). Did you 1 he ar any noise at or about that time? 
A. Yes [ did. 
Q®. WI nt | 
A. I heard a noise, and heard them hollering aud talking there 
amongst the msel ves. 

(). Did you see any lights? 

A. Yes. | 

©. Go on and tell what you saw and what you heard which 
led you to suppose that there was a collision. 

A. About the time the tide was going out for me to get out | see 
lights coming down east of the island, and | says to the boys that 


were with me- 
Objected Lo. 
(). Go on. 
Objected LO. 
A. I says, “ ‘There isa steam canaler or something else coming 


down this inside channel that is going to bother us about the time 
I want to throw.” She was headed then right to the south, east of 


the island 
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) se 
A. I paid not much more attention to it, and pretty soon I looked 
up and | heard hollering, and I said, “I guess that boat is on the 
island or somewhere else.” I put up the net, and then I see the 
boat back off from the other one and go along about her business. 
That was about twelve o’clock at night, I think that was. 

Q. How far away from them were you when the Worden run on 
the rocks ” 

A. Between a half and a quarter of a mile. 

(). Where were you? 

210 A. I was on the east shore, watching the tide. I knew 
then how the tide was when she run on. 


©. What was the character of the night ? 
A. You mean dark or foggy, or what? 


y 
). Yes. 
\. It was a good night; it was not dark or foggy. 
Q. A clear night? 

\. A clear night. 

©. How was the tide at the time of the collision ? 

A. Just about low water off shore; it might have fell off half an 
inch after she was on. 

Q. Did you hear what the hollering was for? 

A. Not until next day; I went up there and was talking—— 

Q. When you got there the next day did you have any conver- 
sation with them ? 

A. I did with the man that was left on the boat. 

©. What did he say ? 

Objected to. 


A. I was talking with him. 
Q. What did he say ? 


Objected to. 


A. lL asked him how he came to go on there, and he said they 
drifted on ; [ said, “ You areno boatman to tell me that you drifted 
on, because the tide would carry you along the other—it would 
carry you the other way.” 

Q. What did he say? 

A. He said it did ; he said it was to the west of the buoy; I said, 
You are a damned liar.” 

Q. He said it was to the west of the buoy and it drifted down ? 
A. Yes; I said, “No; I know better than that, because the tide 
would carry it to the east.” 

(. ‘To the east or west ? 

A. To the east; he went on with a full head of steam. 

(). If he was to the west of the buoy would it work down ? 

A. He would have stayed to the west. 

Q. What do you mean by saying the tide would have carried him 
to the east ? 

A. This man, when he told me about drifting on—I said, 


ts 


211 “You can’t talk to me about drifting on there, because the 
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tide would carry you off to the east.” I said, “ You ecouldn’t drift 


on the way you lay; common sense would teach any man better 
' than that.” ; 

(). Are the rocks to the westward of where he grounded higher or 
} lower than where he lay ? 


A. The rocks are about a foot and a half or two foot higher than 


- where she lay. 
2. flow much was the Worden on? 
A. She was about—bow on 
Q. She was bows on—about half way on? 
| A. At low water she was about half on. 
j Q. Did vou hear the engine of the steamer worked at all ? 


Objected to as leading. 


| A. I did. 
. What did you hear about the engin 
A. I heard them working the engine 
(). Hlow much? 
A. Maybe half an hour. 
Q. How was eaptnar e 
A. That | can’t say—whether she was working ahead or back : 
that I can’t tell. 
. Can you tell whether she was working hard ? 
A. ‘rom the sound, she was—vuessing [rom the sound of it. 
/ (). State whether there was any exhaust of steam or blowing of 
the es pe 
| A. I don’t think there was, but I won’t sav that for certain 
| Cross-examination by Mr. Hytanp 
| () When were you subpcenaed ? 
A. Yesterd V 
(. When was your attention first called to the fact that you wer 
. roing to be a witness in this case ? 
| A. ‘Two or three years ago 
(). ‘Two or three years ago? 


A. Ye. 

(). Whodid that’? 

A. You ask me too much: I forget the man’s 
think I ean remember lis name. 


~~ Q. What man subpcenaed you yesterday ” 
‘ 21: A. This man that subpcenaed Lie ollnel boys : | don’t know 


his name. 
Q. The same man that subpoenaed the others 


— 


. ° ] ? 
lame now: | don’t 


A. He didn’t subpeena me; he left the subpcena at my house for 
me. 
©. Where do you live now? 


) 

A. I live on Shad Island. 

). How long have you lived there? 

A. I have lived there off and on for 25 years. 

sou suid you lived sometimes in another place. Where is 
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A. I do; Staatsburgh. Three months of the year I live at Shad 
CSI the time at Staatsburgh. 


Q. Have 1 ever been arrested ? 

A. Wh ‘ | are Sti d te ¢ 
| \) | don’t ask you what for 

4 


\. No, sir; I will tell you that plain enough. I have never been 


| (). You have never been in jail ? 

| A. No, sir; I nad too good a father to be in jail; don’t you for- 
! vet il 

(. Have you a family ? 

| A. I have a family of eleven children ; some of them older than 


you are. 

Q. When did you first find out that there was any 
this boat’? 

The next morning when she laid on there. 

Q. Is that the first you found out? 

A. Wasn’t that time enough ? 

(). Was that the first time you found it out? 

- Yes, sir 

What did you mean a moment ago in swearing that you saw 
Pind th ic night be fore there and in dj fliculty ! 

A. Well, I swore to what I meant and what I say now. 
that I see them run on the rock. 

Q@. Didn't you swear a moment ago that you 

| they were on the rock or somewhere there ? 
) A. I did. 
213 (. You did know before the next morning there was some 
difficulty ? 

A. I didn’t know the fact as I did the next morning when I went 
there, however, to seeit. ‘The next morning | took particular pains 
and rowed 1 bie there and see it. 

(). I hand you Claimant’s Exhibit 1, of this date, and ask you if 
the outline on the east shore of this diagram is not more correct 
than the outlineof the shore on the diagram —libellants’ exhibit. 
(Said exhibit shown witness.) 

A. Is that for the east shore or the east bank of the river or the 
east shore of the island (witness indicating) ? 

(. That is the east bank of the river—that line (counsel indi- 


trouble with 


; 


Swore 


told your son that 


cating). 
A. The east bank of the river? 
(). Yes; the east shore or bank of the river. 
) A. The re 13 too much of a crook in it. 
| (). Is the general direction of the crook more correct ? 


c 

A. Thie is the west bank of the river (witness indicating) 

lam not asking about the west; | am asking about the east. 
It is not right. 


Trem = 
‘ 


* 
ow aon vt - 
ne MRI NI, ’ ae LL, | 


— 


| 
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J. Is the general direction of that line as to its curve correct ? 

"A. No, sir. 

’. In what respect isn’t it 

A. This is too short and this too crooked (witness indieating). 

What is too short 

This line here (witness indicating) 

7 : | 


, 


, = . 
Is a ilttie too short 


” 1101 cel ‘, a , . » ie ] a i] \V] : Re ‘ 
A. You oOugnet lo have your light-hnouse on there. nere is vou! 
liolt-] rateant TLVEE 7 br ercy - 
BEST Git SeAF ii piCaLill’ 
x ‘ . " . . : 
YQ. | indicate to you a point marked th eht-house. Do you 
} ‘ ’ ) - 
KNOW tba 140) house ‘ 
, . " ; : ; 
A. Oh, ther Now, you are vetting L it: that 18 a horse ol 
, , 
anotner Colol 
i i 1) | w that lioht-hon 
i" J) ,Vu n 1} AY" ra ent 1) ist 
j ; 7" + | ’ . ‘ hy ‘ y ~ } y* I * i | | . 
A. Y es. Sil Liab Is a norse oO} An OLH eI (*¢) | nat has nothing LO 
’ —— 2 . 1 ‘ 1] : . . , , ?.. - 
do with Esopus Island at all: it is two miles and a half abov: 


Ti; : - <a" | “ ] ‘ aif a | ° — 
() i | i LWO Wiies ana a | halt avVuove i | 


Yes, sir. 


— 


.) : : = a : ’ . ] 7 } } . ? ». “ 4 
214 VW. Un which side or thi hight do vessels go down the river? 
’ , } ’ ._?r = ] ¢ i | ‘% 4 ib . 
A. Certainly they wouldn’t go t i@ West. hey vO to the 
east, certalniyv, always. 3 
(). Llow far do they ro West OI that it when they go down ? 
ry} — ’ ens r ae. oe mm) | ——- ; - oot a ] 
A. Thev don’t go west of it at all: thev go to the east of it. If 
} } r ? | ’ | 4" 1] ‘ . | ’ 1? I ‘i, “* . sa ] : , ’ 
| it?) biave 40) iCL’s ah iat WillikK OVel Lie Pita vii 5 Ouida FO LO l 1@ WeSL- 
’ ’ . ’ 
ward: lf they have not, ol course they can 


y , } ; : , , . 

' ‘} t ¥ | v4 | ; ae : 2 ty . ‘ . . a . ’ 

(). You mean to say that vessels coming down the river to New 
F 5» : — ¢ . . , ' | » = ¢ + *) 
OTR, (OLY SOLLTI. fF) Cas or west O] Pint pe uUnLiOoUus 

y . , ° . ' { ‘ cy ’ . ie 

A. I sav they go east: they can't go west, because a man can walk 

ashore at iow water. hey VO east OF lt. 
. . 


*7; 


() llow lil east Cali thie y FU! 

Ge —_— ' . -_° 7 i ; j be . | P lh. . 
ney can go Nail a milie cast Deiore they strike the first Dank. 

| low near can they oo? 

ifty or sixty yards, I suppose; but ey cant run on the 

“Se ; 

I 


_ . } r ] sail — . 
[ indieate to you the fleure marked 5 on the diagram as drawn 


opposite the light, representing the letterS,and | ask you if a vessel 
was oll sixty vards from thie hight, east of thi went, bound down the 
river or south, on an ebb tide, the wind blowing from the west, and 
taking a course to go to the west of Esopus Island and arrived on 


_- 


that course at a point off Staatsburgh, which way would she then be 
ried by the force of the tide and wind 

A. Well, it is only how the wind Is 
(). I have stated the wind blowing 


. 


: 
A. If the vessel was coming down around the light 
({ Juestion repeat d.) 

A. I want to know what the meaning of that 5 1s That is what 
I want to know. 5 stands for a cood many Lilnes 
Q. S represents a vessel. 


- ne ene 


eS a RES 
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A. It does. That is something new to me. If that represents a 
vesse|— 
Q. Read the question to the witness. (Question repeated.) 
A. I don’t k what that S means. I want you to explain it to 
me. You may take it for one thing and I may take it for an- 
othe | 
215 Q. A; | repeat the question, and ask to have the ques- 
tion repeated to the witness. (Question repeated.) 
\. How do you want the wind—north west ? 
(Question repeat 
\. What is the meaning of this (witness indicating) ? 
(). That S represents a vessel—the steam boat Sydney, for example. 
A. Then whi don | you have the steamboat Sydney instead of S? 
(Question repeated 
\. Eastward, because the tide sets from the light-house right over 


to the east shore, and from the east point right over to the west 
again. That is the way it sets. 

(). Did you ever make any measurements of these rocks? 

A. I did the next day, with my boots on. 

). With your boots on? 

A. Yes; got in and walked all around on the rocks. 

(). What measurements did you make? 

A. From two, three, four, five, and six inches; maybe somewhere 
a foot. 

(). What measurements did you make? 

A. IL ain't going to get down to a quarter of an inch. 
that. Maybe from a foot to a foot and a half. 

(). What measurements did you make? 

A. With my boots on, walking on the rocks, fishing out wheat. 
That is all the measurements I made. 

Q. Do you understand my question ? 

A. I suppose I do. 

(. l ask you if you ever made any measurements as to that rock ? 

A. Only that way I did—going on the rocks and fishing out 
wheat. 

Q. Then you didn’t make any measurements, as a matter of fact, 
did you? 

A. No; only that. I had no reason to—no occasion to. I fished 
out 400 bushels of wheat out of there the next day or two after she 
went down. It paid me pretty well. 

Q. Did you see what became of the steamboat Sydney that 

might? 
216 A. She backed off from the other boat. The next morning 
she went down the river—the Sydney—that is, the steam boat. 
Yes: did you see her back off? 
Yes. 
What time did she back off? 
It was about an hour, | should think, after she ran on. 
Where did she LO after she backed oll? 
. She backed off eastward, and [ think, I wouldn’t be certain, 


| ean’t do 


. 
i a oe 


Se 


| 
| 


| 
: 
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that she anchored; and the next morning, I believe, she went dewn 
the river. 1 saw a steamer going—— 

@. Did you see her when she anchored that night? 

A. I see her when she backed off t: wo or three hundred yards east- 
ward. Whether she anchored or not, of course I can’t ans wer that. 
(). Where did you go that night? 

A. I put out and went fishing. 

(). You didn’t go out to the boats that night‘ 

No, sir; | hh; id something that would pay me bette 

Did you know that night when you saw her back off that 
there was some trouble about there? 

A. I ecouldn’t be positive there was, but from the looks of the 
lights coul | see | sup posed, of course, there: was. 

@. You di = suppose that night that there was trouble ? 

A Yes, s) 

Then a moment ago, when you said you didn’t know there 
was Monet till the next morning, that was an error, was it ? 

A. I didn’t say any such thing. I have said no such thing. 

Q.. How strong did the wind blow from the west that night ? 

A. It didn’t blow strong enough to take a flag two feet square and 
blow it out straight 

How do you remember about the \ 
Decause I was out watching the tide, and if it had blowed | 
wouldn't be. 

(). What was the wind the night before that ? 

The night before it was southward. 
@. What was it the night befor 
217 A. You might as well ask me the year before. I am not 
sup posed to kee pa di ury for the year that way. 

Q. When was your attention last called to the way that the wind 
blew that night? 

A. That night? 

©. How many times have you thought of it since then? 

A. Oh, I haven’t dreamed about it much 

Q. I should presume not. 

A. No, sir; I have not. 

(). It didn’t interest you at all in any way’ 

No; it did when I got out wheat. 
Did it blow from the west when you were fishing out wheat? 
. I guess there was no wind at all when I fished out wheat. I 
hi al} pened 0 hi ave good luck: there Was Ho wind at all. | 
. How were those rocks at low tide—can you see them ? 
A. Yes, sir. 
Q. What rocks can you see at low tid 
A. See the rocks that lay on the west and south of them. 
Q. Can you see the rock that she lay on at low tide ? 
A. Yes, sir. 
What was the state of the tide when he got there? 
Low water off shore. 
How do you suppose he got on the rocks at low water? 
Run on with a full head of steam. 
21—224 
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Q. When the tide was low you say the rocks could be seen that 
he run on? 


A. Yes. 
Q. And you say when he run on that night the tide was out— 
low ? 


, 


A. It was dead low water. 

Q. How do you suppose he got up on top of the rocks at dead low 
water ¢ 

A. With a good force of steam. 

Q. Do you suppose he could have got on with a good force of 
steam ? 

A. Yes; why wouldn't he? 

& 
water ¢ 

A. If you will let me tell you, I will explain it in half a minute. 

@. No; I don’t want it. 


218 Redirect examination : 


Q. I will let you explain your last answer if you want to. What 


& 
do you mean ? 

A. He was taiking about getting on that rock without steam. Now, 
a boat certainly that was running at the rate of five or six miles an 
hour, he couldn’t have got there. The rock he run on I stood on the 
next day and fished out wheat that run out of the bottom of the 
boat; that boat was higher out of the water at high water than if 
she had been floating in the river at high water, and at low water 
she was all out. I know I was there at high water and low water; 
I was there all the time when she lay there, and the wreckers told 
me 


Signature of witness waived. 


JOHN C. WESTERVELT, called on behalf of libellant, being duly 
sworn, testifies as follows: 


Direct examination by Mr. McCarrny : 


Q. Mr. Westervelt, where do you reside ” 

A. Staatsburgh. 

Q. What is your age? 

A. Thirty-eight. 

Q. How long have you lived there ? 

A. Thirty-eight vears. 

@. What is your business ? 

A. I am a fisherman in the spring and do other kinds of work at 
other times. 

Q. How long have you been a fisherman ? 

A. Five or six years. 

Q. Do you know about the set of the tides there ? 

A. Yes. 

Q. Do you know the lay of Esopus Island and the rocks above ? 

A. Yes, sir. | 


©. If the rocks were bare and the boat was drawing six feet of 


ee a 
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©. You iy 
A. Yes, 
(). ‘TL horoughly acquainted with them ? 
A. Yes, 
(). ow fat above the north end of that island do these rocks ex- 
tend ? 
219 A. All we could see, I should think, were about four or five 


hundred yards. 
Q. Where were you at the time this canal-boat Worden went on 
the rocks ? 
A. I don’t know when she went on. 


(. You d'd not witness the collision ° 
A. No, sit 

(). Did you see her after she went on ? 
A. I did 

(). Before she was hauled off? 

® Yes, sir. 

\). You saw the rock on which she ran? 


A, Since then; yes sir. 

(). Now, I ask you if on the ebb tide she could by any possibility 
have drifted on that rock ? 

A. No, sir 

). You are sure of that? 

A. She could not. 

). That vou are sure of ? 

A. Yes, sir. 

). Could the west wind have taken her there ? 
A. No, sil , 

’ lLlow does the ebb tide set from above that ledge of rocks ? 
A. It sets both east and west. 

). And in the west channel does it set away from the rocks? 
A. To the west; yes, sir. 

). And in the east channel does it set away from the rocks? 

A. To the east. 

©. Place a boat 500 or 600 feet above the buov in either channel, 
west or east, and let ber drift on an ebb tide, could she by any pos- 
sibility have got drifted on that rock ? 

A. No, sir. 

(). State how other rocks lie in the neighborhood of this one. 

A. There is quite a large rock about 200 feet from the isl; and, and 
about 200 or 300 feet more is another rock, that is out of the water 
the most of the time; in between these two rocks are several rocks 
that are a little higher than the rock where the boat was. 

There are, then, rocks to the westward of her and to the north- 
westward of her? 

Objected to as leading. 


A. Yes, sir. 

220) Q. How much to the north and northwest of her is the 
buoy, to the northwestward of where you saw her? 

A. Probably 300 feet. 
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@. To the northwest of he 

A. Yes, sir. 

Q. Suppose she was coming down the west channel, and when six, 
seven, or eight hundred feet to the northwest of the buoy she broke 
down and began to drift. Do you take me? 

A. Yes. 

). She is coming down the west channel; she is about in the 
middle of the west channel, and when five, six, or seven hundred 
feet northwestward of the buoy she breaks down; where will she 
drift ? 

A. She will drift to the west. 

Q. Is it possible that she could have drifted on the rock where you 
saw her? 

A. No, sIr. 

(). Could any wind have blown her on the rock where you saw 
her on from the west channel ? 

A. No, sir. 

YQ Are you positivi of those facts 
A. I am. 

). Was she bow on or sidewise on this rock 
A. She was bow on. 


Q). About how much ? 

A. A little over one-third. 
Cross-examination by Mr. HyLanp: 

( Where do you live? 


). 
A. Staatsburgh. 
). How long have you been a fisherman ? 
A. About five or six years. 
). Have you shen ays lived in Staatsburgh ? 
A. I have. 
). Born there? 
A. Yes, sir. 
). You have never been in any difficulty ? 
\. No, si | . 
Q. Did you ever make any measurements about those rocks? 
\. I did not. 
Q. When was your attention rst called to the fact that you were 
going to be a witness in this case 

A. Yesterday. 

Q. Have you thought of the case since it happened up to yester- 
day? 

A. No, sir. 
22 Q. You know how long ago it is since it happened ? 
A. Yes. 

Q. When did it happen ? 

A. The 29th of May. 

Q. What year? 

A. 1883 

Q. Do you know the last witness on the stand ? 
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Yes; Terpenning. 

When did you first see the boat on the rocks ? 

When we were nearly over to the island. 

When was that ? 

That was the same night she run on the rocks. 

Did you discover whether she was in trouble or not? 
| supposed she was; not certain of it. 

How far away were you from her—the nearest point? 
Between where the boat lay and the island. 

How far was it from the island to where the boat lay ? 
It might be 500 feet. I couldn’t tell exactly 

Do you think she was in trouble? 

[ thought she was. 

What trouble did you think she was in ‘ 
I thought she was aground. 

Did you observe what the steamboat did ! 
[ heard her working the engine. I didn’t pay any attention 


, 


; 


to what she was doing. 


Q. Did you see what she did do afterwards ? 
A. No, sir. 
Q. How long were you in that vicinity at that time so you could 
sec the boats ? 
A. Maybe five minutes. 
; (. Where were the boats when you first saw them?- Were they 
over there then when you first saw them? 
A. They were. 
J ©. What time did you start out that night? 
A. About half past eleven. 
(). Did you see the boats when you start d oul 
A. Not as soon as we started out; no, sir. 
(J. Were the boats rolng ahead when you start d out? 
A. I didn’t see them when we started. 
a yy 4. Q. When you first saw them they were going ahead ? 
A. I could not tell until | got near enough to see. 
(). When you first could tell were they moving or not? 
A. Well, 1 don’t know as I could tell whether they were or not. 
Q. Then you didn’t know whether they were in trouble or not? 
A. i supposed they were. 
o (). How did you suppose so when you didn’t know whether they 
were moving or not? 


—, 


[ heard their engine going and supposed they were working it. 
And Was it because they were working their engine or roing 


and thev were working it? Did that indicate to you that there was 


trouble of any kind ? | 
; A. thought they were rather LOO close LO the island to be out of 
trouble. 
(). You did think they were too close to the island ? 
A. Rather close. I was not certain. 
©. You were not certain ? 


—_— 


Because I didn’t go close enough to them to see 


How close did you go to them ? 
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A. They were, maybe, three or four hundred feet off the island, 
and we went between the boat and the island. 

Q. Aren’t vou very familiar with the rocks there ? 

A. lam. 

©. You were within two or three hundred feet, and, being as 


familiar as you are with the rocks there, how is it you can’t tell? 


? . ? 
A. Not mm the nicht time. 
(), Not in the night t 


Lime? 


©. Did you ever go on that boat after she was on the rocks ? 


N Were you ever on her before that time or since ? 
A. I was very close to her the next day 
: How close were you LO her the next day 
A. About three lengths of the boat. 
(). Did you ser her after that ? 
A. I don’t remember bi ing close to her | have seen her from 
the shore. 
220 ©. You have seen her from the shore ? 


A. Yes. 


; 


| +) 


? You never was on her 
A No, sir. 
d. You are familiar with the outline of the shores near Esopus 
Island, are you not? 

A. Yes, sir. 

~-. I show you the diagram, marked Claimant’s Exhibit, of this 
date, and J ask you, Is the line on this diagram indicating the east 
shore correct In its general curves and direction ? (Said exhibit 
shown witness.) 

A No, sir. 

(). In what particular is it not? 

A. There is too much of a curve here (witness indicating). 

Q. There is too much of a curve at a point opposite—— 

A. Opposite the light-louse, and this line here is straighter than 
that (witness indicating). 

Q. This line from the point opposite the light-house down to 
Staatsburgh 1s straighter than the shore? 

A. Yes, sir. 

Q. Straighter than the shore‘ 

A. Straighter than this (witness indicating). 

Q. You mean the shore is straighter than that? 

A. 5% 

Q. The shore is straighter than the line of the diagram from the 
point opposite the liglt-house down to Staatsburgh t 

A. Yes, sir; and here ts a creek that runs up here (witness indi- 
ating). 

Q. And there is a creek below Staatsburgh entering the river? 

A. Yes. 

Q. It is pretty nearly correct in its general outlines? Do you 
say yes ¢ 
A. I say it is, with that exception that I make; yes. 


} 
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You know the light-house known as Esopus light, do you not? 
y . 


On which side of the light-house do vessels go going south— 


, -T the east side, both north and south. 

(). How near can they go to that light-house with safety 
A. About fifty vards. 

224 (). Assuming a boat going south he ebb tide, the wind 

lowing from the west, and going east of Esopus light, sixty 


9 


yaras, Oh a course LO ro Wi st of lisopus Island, and arrives on that 
; hoaroh whiiel ‘ayvow | 7. 
course ata point of] staatsburgh, which way would the tide and 


. ; ' ‘ } 6) 
Weare garry? ; . 
Wil Li iriit Lel 


AA t her t to the east. 
a ° ’ . , " : } . i] « j ,° a ,irag 
i), Have You evel been Ol} those rock —Lint reel 3) rocks 
ther ourself 


> 
a 
— 


? 


hi: ive be Cll Ol Ii ary all of thi In. 
(). How many of them ? 
A. Al} th: it are out of water. | never Count d them. 


(). Llow many are out of the water? 


Wh hat rocks have you been on 
| 


} + 1] ° ™ . 4] ’ *% i .. 4a . . . 7 > ] 
A. | can’t tell Vou exactly Lune numbdel icre afe several SLICK- 
, ee ane 
ing up here and there all around. 
(). You have never had any occasion to examine those rocks as 


to how they lay or how far they are apa 
; have, to shove a boat off of the mm, quite olten: Ves. 
eae “eu a a ose iil is 
(). Can you state the distance between those several rocks that 


project above the water at low tide? 

A. Above water at low tide? 

(). Can you state the distance between those several rocks which 
project above the water at low tide ? 

They all vary. I can’t tell you the particular distance of 

each one. 
(). You never made any measurements there of any kind’ 
A. mt 
. Your attention has never been especial ly called to them ? 
No, s 
(). ti ‘tlie has never been especially called to the way 
in which the currents flow on a west wind and different states of 
the tide? 

A. Yes, sir. 
) Have you navigated the river with large vessels? 
\. No, sir. 
Q. You are not a pilot? 
A. No,sI 


( 


You never have had any experience In navigation ? 


() 
“ u . 
- A. No, 


235 Redirect examination : 


Q. How far is Staatsburgh from Esopus Island—how far north 
of the island ? 
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I should think it was about a mile and a half. 


Signature of the witness waived. 


SAMUEL G,. Smirn, called on behalf of libellants, being duly sworn, 


fied as follows: 


Direct examination by Mr. McCarrny : 


Q. Mr. Smith, where do you reside? 

A. In Newark, New Jersey. 

Q. In May, 1888, and for two years subsequent to that time, for 
whom were you acting? 

A. For the Canal Underwriters’ Association. 

Q. You were their manager in New York? 

\. Yes, sir. 


Did you have to do with this Sydney loss ? 
Yes, sir. 


Do you remember having a conversation with a Mr. Hall, a 


boat-builder in Lockport, soun after he made repairs to the boiler or 
engine of the steamer City of Sydney? 
A. I don’t know how soen after. This accident happened in 1883, 
didn’t 1t? 
Q. In May, 1883— 
A. some time aiter that 
©. Where did the conversation occur ‘ 
A. At his plac mn Lockport. 
Q. What did he say about the condition of the boiler of the City 
he r paired her? 


ol Sydney at the time 
You mean Mr. Hall himself. 


some time after. 
it was in February, 1884. 


} 


Mr. IlyLanp: Objected to 


A. I hadn’t any conversation with Mr. Hall—that is, in regard 
0o-——— 
Q. With whom did you have the conversation ? , 
226 A. I had a conversation with either his foreman or his < 
SOn. 


Q. [ supposed it was with Mr. Hall. 

A. | had a conversation with him afterwards. 

Q. Did you have a conversation with him at any time? I don’t 
care what day in the yearit was. Did you have a conversation with 
Mr. Hall? 

A. | did. 

®. That is what I want to know. 
and engine ? 

A. Yes. 

Q. What did he say to you, if anything, about the dirt that was 
in the boiler and engine? 

A. He said that the engine was very dirty—the 
dirty. 

Q. What else did he say? 

A. He had taken out about two barrels of dirt out of the boiler. 

(). He said so? 

A. Yes, sir. 


After he repaired this boiler 


boiler was very 
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Cross-examination by Mr. HyLanp: 


Q. Mr. Smitb, where did you have that conversation with Mr. 
Hall? 

A. At his office at Lockport, New York. I think it was about 
lebruary, 1884. I am not positive as to the date. 

©. What did you mean when you first stated that you did not 

. have a conversation with him, but had with lis son? 

A. I had reference to my first conversation—the first. 

(). In February ? You stated and put it in February. I ask you 
now what you meant when you said you did not have a conversa- 
tion with Mr. Hall, but did have with his son or foreman. 

A. I meant by that my first conversation I had with relation to 
the repairs to the boat. 

Q. Did you have a conversation prior to that with him? 
A. Not with him: no, sir. 


(). Did you ever have any other conversation with him except 
that one? 


A. No, SIP. 

). When was that? 

A. At that time. 

? In lebruary f 

A. Yes,sir. I think it was February, 1554. [am not positive 


ol the date 


of. 22d (). Did you have any trouble with this insurance company, 
the libellants in this action ? 
A. Have I what? 
(). Did you have any trouble with them 
A. I have had trouble with them—other u ople, LOO. 
Q). Did you have anv money difficulty with them ? 
A. I don’t know as it is nee ssary to answer that question. 
(). I think it is. 
A. All right 
(). Will you please answer that question. What difficulty have 
you had with them ? 
A. Shall I answer ? 
Mr. McCartny: You can answer in any way you like—just as 
you feel about it. 
A. I have had trouble with them ; YOs, sr 
©. You have had some serious trouble with them, haven't you ? 
. Objected Lo. 
A. What do you mean by serious trouble ‘ 
©. Do you know what serious trouble means ? 
A. | guess I do; just about as well as you do. 
(. And have you had any serious trouble with them with refer- 
ence to money matters? 
A. Not particularly serious; no. 
Q. Then, what sort of trouble was it that you did have with them 
. with reference to money matters ? 
A A. Iam not supposed to answer that question that I know of. 


Sh) eee) | 


170 THE STEAM CANAL-BOAT “SYDNEY, &C., ET AL., VS. 


The same trouble you have, probably. Some people you owe money ill 
to and can’t pay. 

. Is that all there is to it? 

A. That is all there is to it; yes; that I can swear to. 


@ 
Signature of witness waived. 
New York, June 3, 1S86—3 o’cloek p. m. , ‘ 
Hearing adjourned to June 5, 1886, at 1 o'clock p. m 
225 New York, June 5, 1S86—1 o'clock p.m - 
Hearing adjourned to June 12, 1856, at 12 m. : 
New York, June 12, 1SS6—12 o’clock m. | 
Hearing adjourned to June 19, 1886, at 11 a. m 
New York, June 19, 1886—11 o’clock a. m. 
Present: The commissioner, Mr. De Laney; Mr. Hyland; Mr. Me- 
Carthy subsequently appears. 


CuHar es H. Buckatew, called on behalf of libellants, being duly 
sworn, testifies as follows: 


Direct examination by Mr. De Laney: 

@. What is your business, Mr. Buckalew ? 

A. United States assistant inspector of steam vessels, port of New 
York. 

(). lor how long a time 

A. Thirteen years, nearly. 
). And what are you duties ? , 
\. Inspection of steamboat boilers and machinery. 
). Does that take in steam canal-boats ? 
A. Yes; when they come on the rivers. 
= 
a 
A 


And during your expe rience you have examined boilers of 
m canal-boats ? 

A good many of them; yes, sir. 

). Do you know this canal-boat Sydney ? 

A [ cannot say that I do. I think I remember her, too; I am 
not sure. 

(). When a boiler is to be tested what is the proper test to give 
her to see if she is in good condition ? 

A. Fill the boiler entirely with water and then put on a pressure 
of one-half additional to what the steam is allowed. That is the 
regular test. That is the regular and proper test in this cguntry— 
universal—that is, as far as the Government is concerned. 

Q. Here is a steam canal-boat that was at a point on the 

229 rie canal, and had her boiler washed out with the hose pre- > 

paratory to coming down with cargo to New York, and the 

party has this boiler tested, as he terms it, by steam, and says this is 
the proper test; is it? 

A. Ido not think it is any test at all, except it might test for 
tightness. It is no test for ‘strength—that is, not what we call a a= 


- 
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test. It is no test for safety, 
it tears everything to pieces. 

(). Suppose she gets further down the canal an 
nect lady and the boiler commences to leak, ae ly 
‘Troy, about twenty-five miles further, and claims to] 
simply expanded—the under tubes tliat go to the 
the lower tubes expanded. He leaves there an: 
and gets to a point near Esopus. He says he obser 
out of the stack, and he looked into the peak-h 
“Steam came outso I could not look into 
bursted in the combustion chamber. It was wot 
upper head and coming down the upper tubes.” 
understand it, in this head two and a 
The flue was cracked down the to) 
Inches——one flue.” Now, if that wasin exis 
ring these repairs done and the proper t 


; 
‘i, airy y } 
Lbat ha \ sSuOW TT) 


‘ 


AND: | object to the 


with the faet 


question Aas ny 
1 accordance 


A. If it was in existence it could. 


Mr. De Lanry: I reserve the 


No cross-examination. 


' ' 2 fe 
ROBERT SMITH, caiied on behalf ofr ibelian 


testifies as Io Ws 
250 Direct examination by Mr. De Lan! 
(. How old are you? 


¢ 

A. Forty-five years old. 
). Where do you reside 
A. On an ice barge, t the L. N. Shear 

W hi re dor S she ply 

m New York to Darrytown. 

). did you 1 resicle 1. May 2), 1580 
A. At wereel es, eall the fone, Moats ice-ho 
‘ Esopus Island ? 
above it. 

nted with the 


‘> 


— 
— 


) 
A. Abouta mile 


(). Are you acqual | 


have you resided up ther 
\. And were 
A. Yes. 

And you cut ice around there 
A. Y es, Sil 

() And you have been connected. with 
and down the river between there and 


A. Yes. 


in that vicinit 


, ; 
Lnese 1c¢ 


New 


from Lilt LU O} the 
4 ’ * 
vwoen tois man was 


‘examine the 


chaunels Lnad vlads 


vou connected with the ice-house | 


York ! 


a | ae 


because if it does give out with steam 
If it ives out with water it does not. 


| arrives at Sche- 
e continues on to 
iave had his tubes 
fire-box—he has 


roes down the river 


ves steam coming 
ole and he says, 
There was a flue 
king AGAlNst the 
Ile says he found 
half inches wide. 


about LWO 


est applied would 


ived, inconsistent, 


WIt- 


duly sworn, 


JI 


s around Esopus 


here 4 


) 


Vv 


barges going 


c> 


up 


; 
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Q. Do you recollect the circumstance of asteam canal-boat, hav- 
ing another boat in tow ahead, coming down the river about that 
point May 29, 1883? 

A. I saw a steam canal-boat proceeding down the river and an- 


. a 
other one ahead shoving her up. 
By Mr. Hytanp: 
Q. When? 
A. The 29th of May, 1865 
by Mr. De LANrEy ° —_ 
Q. When? “- 
A. I mean, 18898. 
By Mr. HyLanpb: 
®. What time? 
A. I could not tell exactly ; a little before eleven or after eleven, 
at night. 
@. And where were you when you observed them ? - 
A. I stood on the dock of the Staatsburgh ice-house. 
231 ©. You saw them how far above the island ? 


© 


A. I should call it a mile. 

Q. Just state what you saw—about her coming down, and so on. 

A. What raised my attention, I was coming down the hill, and 
there was a Knickerbocker ice tow lay on the other side of the river, 
on the ebb tide. It was a clear night. 

Q. Was there any wind that night to speak of? 

A. No, sir. 

©. Was there any freshet ? 
\. I could not tell. I sawthe steam canal-boat coming down the 
river the same time, about half ways across—a little more than half 
ways across. 

(). Which side of the river t ‘ 

A. On the west side. 

(). Did you know about the rocks there at Ksopus ? 


» 


A, Yes, sir. 
Q. Do you know how far they extend out from the island ? 
A. I should say, at low water, about 50 or 60 feet. A 


2. They extend in what direction ? 


& 
A. They run about south and north. 
(). State what you saw. " Tr 
A. I saw the canal-boat coming down the river. : 

(). About how far from these rocks when you saw her ? 

A. I should say right abreast of me, about a mile, where I stood 
on the dock. I stood right abreast in the river about a mile from 
the rock when I first saw her, where I stood. By abreast I mean # 
across the river. 

©. You saw her coming down the river? 
A. I saw a canal-boat. 
). A steam canal-boat ? 
A. Yes. — 


am 
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(). A steam canal-boat and this tow coming down the river? 

A. Y es. 

(). Llow far had she Fol down when Vou lost sight of her? 

A. When she was about one-third of the way | did not look any 
farther—to the island. 


232 By Mr. HYLAND: 


(). ‘Towards the rocks ? 
A. ‘Towards the rocks. 


By Mr. De LANEY: 


d. Do you know how the tide was that night 

A. Yes; ebb tide. 

). About this time? 

A. About the time when I saw the boat. 

@. Do you know which channel is the widest there—the east or 


A. The west channel. 
(. When abreast of vou she was right across the river from where 
you were standing ? 

A. Yes, Sir. 

(). How far up north of the rocks was she ? 

A. About a mile; about the same distance that I was myself. 

(). She was about a mile across ? 

A. No, sir; I say about a little more than half to the westward— 
il little over to the middle—a little more to tile westward than she 
was to the eastward; I mean to say that the canal-boat was right 
abreast of me, facing to the east, half WaVvs Cross the river, al mile 
from the rocks to the south’ard. 

@. And she went down about a third of mile further on the 
river. 

A. Yes, sir. 

(). And then you lost sight of her * 

A. Yes, sir—that is, I did not look at her 

@. Going in the direction of the rocks—that is, going down 
towards the island ? 

A. The last I saw of her I could see her red light on the port 
side, which I ought not to. 


; 


Mr. Hy AND: | move to strike out the answer as not responsive 
By Mr. McCarruy : 


(). Did you see the rocks she struck on ? 
A. I saw the rocks. 
Q. Do you know where she struck’ 
A. No, sir. 
(J. Did you see her after she struck on that rock ? 

233 A. No, sir; I was not near there; I only saw her from 

mile distant. 
@. When how far distant ? 


A. About a mile. 


; 


me 
- 


] 
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~] 


Q. You know the place where she struck ? 
A. Yes, sir. 
Q. Did you see her next morning as she lay there ? 


A. Yes, sir. 
By Mr. Hytanp: 


Q. A mile away ? 
A. A mile away. 


By Mr. McCartuy: 


(). Go on and tell what you know about the tides there—the ebb 
tide. 

A. Ifa boat of any kind is in the main channel the tide would 
not set her on the rock; it would set her the other way—to the west- 
ward—in my opinion. 

Q. Suppose a boat is coming down the west channel and is about 
midway in the west channel. 

A. The tide would swee}) her clear of that island. 

Q. Take her which way? 

A. Take her to the west of it. 

(). Suppose she is eight hundred feet to the northwest of the buoy 
when she gets helpless. 

A. Eight hundred feet ? 

(. Yes. 

A. If the wind was blowing a northwest gale she would surely go 
on the rock. 

(. If it was blowing a gale? 

A. If the wind was northwest and blowed hard; if calm weather 
she would not. 

Q. Have your other answers been made with that question ” 


Objected to. 


i . 


she isin the middle of the west channel and the tide 1s running 
ebb ‘4 

Objected to. 

A. I think if the wind blowed fourteen or fifteen miles an hour 


she might — blown on. 
(). A heavily loaded boat ? 
234 A. On the upper part. I thought you asked where would 


she strike. 

Q. I will ask you another question. You are coming down the 
river, and you are in the middle of the west channel, the tide ebb. 
Now, suppose you break down when you are eight hundred feet to 
the northwest of the buoy, where will you go? 

A. If it was a calm night and you were all right the tide would 
take the boat al! right. 

(). Suppose it was not a calm night? 

A. If the wind is to the northwest, was westerly, she may be blowed 
on the rock. 


©. How strong a gale has it got to be to blow her on the rock if 


= 
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> -~ 
a 


How strong a wind; any kind of a wind? 

What we call an ordinary storm. 

Do you know anything about what the wind was that night? 
There was not much wind. 

Was there wind enough to blow her on the rock? 


No, sir. 


. —~ *& oe 
i oe a 


Cross-examination by Mr. HybLann: 


‘hat was two or three years ago, wasn't 1 


). C 
A Yes SIT. 


©. Can you tell me how the wind blew the night before you saw 
that boat? 


Q. Can you tell me how the wind blew the night after you saw 
that boat? 

A. No, sir. 

Q. Can you tell me how the wind blew any night before or after 
the date of th night that you saw her? 

A. I don’t know as I could. 
(. Then why do you pretend tu say here that you know that the 


7 . : 
wind did not blow very strong that right 

A. It was a verv nice night, with no wind lf | am allowed to 
make the statement, | Saw the kK nickerbock« r ice tow laying across 


that river on Pelham’s dock—that dock was known as Pelham’s 
dock—on an ebb tide, and a very nice night, not hardly any wind 
at all 
935 Q. How do you remember ther being much of a wind 
at all that night more than any other night? 

A. I eame to see a friend that night, coming down the hill, ecom- 
ing aboard the LOW, alii 
fine night 
). You remember that night, t 
A. I was out that night. 
). Is that the only night you have been out? 
A. No, sir. 
). Do you remember any other night you were out? 
A. Yes, sir. 
,. What Wis the weather any other night you were out? 
A. I eould not tell in all instances. 

(). You could not tell in all instances ? 

A. No, sir. 

Q. And yet vou pretend to tell here to-day, three years afterwards, 
about that particular night, and you cannot rem mber any other 
night. What do you mean by that ? 


[ had my family with te, and it was a very 


? 
' 


ven, because YOu saw a friend t 


The witness does not answer. 
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Francis M. Trupg, called on behalf of libellants, being duly 
sworn, testifies as follows: 


Direct examination by Mr. McCartuy : 


(. What is your occupation ? 


A. I follow the water for a living. 

(). How old are you ¢ 

A. I am fifty-four. 

©. Where do you live, Captain Trude? 

A. I am living now on the barge Blanche, foot of West Seventeenth 


Do you know the steam canal-boat Sydney ? 

A. Yes, sir; perfectly well. 

Q. Have you ever been in command of her ? 

A. Yes, sir. 

Q. When? 

A. I took her the 28th day of August, 1885, and got off her the 
27th day of June, 1884. 

Q. Do you know how she steers? 

A. I do. 
236 Q. Have you often navigated up and down the Hudson 
river? 

A. For the last thirteen years I have been a pilot on the Hudson 
river. 

Q. Do you know Esopus Island ? 

A. I do. 

(. How does the ebb tide run above the rocks on that island ? 


A. If a steamboat was in the proper course, where she ought to be, 


in midechannel, and the tide 

Mr. Hytanp: Answer the question. 

A. It depends upon which channel you are taking. 

@. Never mind the channel at all. How does the ebb tide run 
when it reaches those rocks or before it reaches those rocks ? 

A. I should naturally think the tide would set to the westward. 

Q. From actual experience do you know how the tide in the west 
channel sets? 

A. I notice that my boat has always drifted to the westward. 

Q. You know where the buoy is? 

A. Yes, sir. 

(). Suppose a boat was coming down the west channel and when 
she is eight hundred feet to the northwest of the buoy she begins to 
drift, she 1S helpless, which Way would she drift? | 

A. She would drift to the westward. 

Q. Would she drift away from the rocks? 

A. Yes, sir. 

(). [f she ts a loaded boat, having seven or eight thousand bushels 
of grain in her, what effect would the wind have on her? 

A. It would have to be a pretty strong wind that would take any 
effect. onto her. 

(). "What do you mean by a pretty strong wind ? 


P| 
‘ 


a 
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A. The wind would have to blow at least eight miles an hour to 
take any effect on a boat loaded six feet—a canal load on. 
Might miles an hour there on the river ? 
Yes, sir; that isthe best of my belief 


. 


) 
A. 
©. What kind of wind do you eall that ? 
\ 


| call that a good, strong wind. I do not eall it a gale of 
wind. 
207 Q. Suppose that with both the wind and tide she is drifting 


not more than at the rate of half a mile or a mile an hour. 
Mr. HyLanp: Objected to; that does not appear to be the fact 


Q). Answer it if you can. Suppose the wind is not strong enough 
to influence her more than a mile an hour. even with the help of the 
{ bb tide. what kind of a wind do you eall | hat ft 


( Ybiected LO. 


A. I don’t call that any wind at all hardl: 

(). Do you answer as you do from actual experience and actual 
knowl dge of the tide around these rock sf 

A. From my experience I answer. I answer from the experience 
| have had where I have always run 

(). Suppose the Sydney was coming down and the Worden ahead 
of her this 5 GP ypose there had been an ane ra properly fast- 
ened on the bow of the W orden—a l} anchor hit for use — how long 
would it have taken to have fetched Up these boats by throwing out 
the anchor—how far would she drift after the anchor had been 
thrown off bi ety it fetched her u ps 

A. She mich t h: ive dr] itt d pl rob: bly S] Kk hun lred feet. 

). I 1e eA would fetch her u 

A ;, Ye Se sir: before t would ho ld r ait id 
llow long pots it take LO peters the anc or and fe teh he r up? 
If the anchor Is 1n readine SS you Cualh ali ‘hor il boat 11) live 


minutes. 

Q. And you think she would drift six hundred feet before the 
anchor would hold her? 

A. It depends upon what kind of bottom it Is. 

(). L dk n't know what the bottom is lt is the bot LLOoMm 1 he re in the 
river above Esopus Island, several hundred feet. Do you know 
what the bottom 1s up there * 


A. I don’t know. I know what the shore is. Both shores are 
Se we I — t the bottom of the river 
rocky. innot say about Lhe LOLLOM OI the river. 

205 ©. Do you ireque ntly have occasion to bring these steam- 


boats to anchor 
A. Not up In bra part; [| have never anchored but once ubove 
that part of thi ver: | have fr quenl ly anchored above here in the 
Highlands; not in the Highlands, but up along around Yonkers 
and this side of Yonkers. 
Q. Do you know of auything to prevent anchoring there? 


A. | do hot. 


eae ee ee OSE ek, peer eas ere 
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Cross-examination by Mr. HyLanp: 

Q. Do you know how the river runs above Esopus Island—the 
outlines of the shores? 

A. I don’t know the course of it, because I have never had any 
occasion to use the compass on the Hudson river in my life, and 1] 
never saw any chart of the river that would give the courses. 

Q. Do you know how the water runs above the island there—the 
current? : 

A. I wiil tell you how I know, Mr. Hyland; all I know is by ex- 
perience; in coming down I try to keep as near the middle of the 
river as I can, and I have always found my boat drift to the west- 
ward there. 

Q. Don’t you know that there is a bend in the river above Esopus 
Island to the westward? 

A. Yes, above the light. 

Q. Don’t you know that just above that there isa bend to the 
vastward ? 

A. Yes, right opposite Rondout, at Rhinebeck. 

Q. Don’t you know that when you get down to Esopus Island the 
east shore hollows out or hollows to the eastward ? 

A. I do, right above Staatsburgh. 

Q. Don’t you know, then, that the tendency of the current on the 
ebb tide for half a mile above Esopus Island is to run across the 
head of K’sopus Island ? 

A. No, sir; I do not. 

@. (Claimant’s Exhibit 1, for identification, shown witness.) As- 
suming a vessel at the point marked 8, off three hundred yards 
from Esopus light, and on a course to take her to the west side 

of Esopus Island; when the vessel arrives at a point on that 
239 course, about half way between Esopus Island and the Esopus 

light, assuming the wind blowing from the west and the 
vessel to become entirely helpless, on an ebb tide, which way would 
she drift ? 

A. She would drift here to the westward. 

®. She would drift to the westward ? 

A. Yes, sir; that is the best of my experience. 

(. Have you ever seen a vessel drift on that line? 

A. I have had them drift with me when they will naturally drift. 

(J. Have you ever had vessels drift on that point? 

A. I have not. 

Q. Have you ever been cast adrift there at all ? 

A. I have never been cast adrift—no, sir; I have never been cast 
adrift there. 


Hearing adjourned to Tuesday, June 22, 1886, at 11 o’clock a. m. 


NEw YORK, June 22, LSS6. 
Present: ‘The commissioner. Mr. McCarthy appears for libellants. 
The counsel of claimant is not present, the reference having been 
delayed forty minutes for him. . 
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WILLIAM ATKINSON, being duly sworn, testified as follows: 
By Mr. McCarrny: 


My name is William Atkinson; Iam 388 years old; I reside in 
Jersey ( LY | my business Is that of a submarine diver and wre cker 
in the service of the Baxter Wrecking Company 

() In what capacity’ 


, 


A. As foreman of wrecking jobs—submarine diver. 
240 ©. How long have you been a submarine diver and 
wrecker ¢ 
A. I have been wrecker 15 years, submarine diver 10 
(). Do you know Esopus Island and the Hudson river round about 


Msopus Island ? 
. Yes, sir; thoroughly 
(). Who had charge of the rescue of the canal-boat Worden after 


7 ’ 4 
certain rocks near lvsopus Island 


a 
* ’ | ’ 
7 oy cy , ‘ , sy? : . . » H va. 1° : ‘2 
(). Ilow many davs after she ran on the rocks did you go there ‘ 
, . " : c : cy 
A. went there on the third of June. I think: the 2d or 3d. 


’ . ’ ’ 


Now, on what part of the rocks did you find her? 
| found her on the north end of the 3 
no, east of the buoy. 

M About how far from the east side of the shore % 
A. Something over a quarter of a mil 

c above the island itself? 
A. About six to seven hundred feet 
Q. And about how far from the buoy 


j 


nd, west of the buoy— 


} 


? — ‘ ’ c . a — ‘ , . P. " g 
should say about three to foun hundred feet Irom the buov. 
Hlow many days were you at work u 


, 


, , ® | ha - . ° . 
Did you have occasion to observe thi les and the running of 


, 


(an you now sp ak ubout them ? 
Yes, sir. 

(: l‘irst tell me how this boat, the Worden, | Ly On the rock. 
A. Head on. 

Are you able to say whether s! 
head Ou OF sidew ise ° 
lead Ol}. 

. 


ou are sure of that? 


; 
; 


ie must have gone on the rocks 


a 
en 


; 


— 


*, 


CS. SIr. 

). Couldn’t have gone sidewise ? 

A. No,sir. 

Are you able to Say whether she went ov easy or hard by the 


> 


eo at 


She went on pretty hard. 
(). This rock where she lay on, is the top of it above water when 
the water is low? 
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A. No, sir; not quite. 

Q. Not submerged completely at any time? 

A. No, sir. 

Q. How wide do you eall the river there? 

A. Well, three-quarters of a mile. 

). Which is the wider, the east channel or the west channel ? 

A. The west. 

Q. Answer this question, if you are able to: Suppose a boat like 
the \ orden, held by a steam canal-boat, is coing down through the 
west channel of the river,and about in the middle of the west chan- 
nel, when she is seven or eight hundred feet northwest of the buoy, 
suppose she becomes helpless, how will she drift on the ebb tide? 

A. Right straight down the river. 

(). State whether or not, on the ebb tide, she could drift on the 
rock where you found the Worden. 

A. No, sir. 

(). She could not? 

A. No, sir. 

Q. Are you quite positive of that? 

A. Yes. 

(). (Handing witness a paper. ) Now, look at that exhibit and tel] 
me whether the point which is marked there by the words “ where 
boat was” is the rock on which you found—substantially, does it 
correctly show the rock on which you found the Worden’? 

ie f S, sir. 

Q. That is a pretty fair diagram ? 

A. That is a pretty fair diagram. 


Witness has been shown “ Libellants’ Exhibit No. 1 of May 29, 
1886.” 


Q. Now, what kind of a wind would it have to be to blow her there 
onto that rock ? 

A. It would have to be to the westward. 

(Q. How strong a wind? 

A. From five to seven mile. 

(). ive Lo seven mile what? 

A. ‘L’o blow al the rate of five to seven miles. 

(). What do you mean by that—blowing the boat five to seven 
miles? 

A. No; I mean that the wind is blowing with a velocity of five to 

seven miles. 
242 ©. What effect would that have on the boat? 
a. i would, of COUTSE, blow her Lo the eastward. 

(). How, upon these rocks? 

A. Well, I don’t think that it could — blowed her on these rocks. 
(). On the ror k where you found her? 
A. No, sir. 

Q. Why? 
‘ A. She would have struck the rocks above—that is, on the bbw— 
before she Come across there. 

Q. With what force would it have blown her on the rocks? 
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A. Well, blowed her out there pretty hard 

() What effect on the boat likely to have been produced t 

A. Damaged to the bottom. 

(). Did you see anything of that sort ex aibited ? 

A. No, sir. 

(J. Now, this collision is said to have tak place about 12 o'clock 
| put into your hands (giving witness a pamphlet) tide tables of 


the Atlantic coast for the year ISSo5. 1re you uabie by consulting 
these tide tables to state what the ebb tide was at or about lsopus 
Island at 12 o clock on the ni 
A Yes, sir 
{ Do so: mention the page trom which you re d. 


) 
) 
A. Il read from pages 44 and 121 t would be high water 


~ 


about {.1o. 
} . : ; +) Fat 

And what was it at 12 o’eloe 
9 9 } 1 | ; ’ ~ , 

lt would De apout LWO-LUILras id>\\ 


| ange 
(). That is, it would be one-third fro 
\ _ 
Ae CS Sid 


on as ve ' ; 
> } : P ;, , i “— ” $ ' 
AJ. When Lhe e@vbdD tide 18 at tts strene ttl re how last Is the 


A. Mil and a half. 


\). Now, you take a canal-boat that Del) borne along --take 
LWO canal-boats VOU know how ant = Leann boats ure Wah- 
aged, one ahead of th thre 

\ Yes Sil 
240 \) Suppose they had a \ t| yr in re 1d - 
Iness, LOW lo ir Wi Id { iw ON SUCH a 
current as that—half a i she drift after 
her anchor had been cast before she w | fetch up? 

A. She would drift not more than 150 feet at furthest 

(). You are sure of that? 

% Y es. Si] 

\/. At that p LCE 

A. Yes Sil 

(). ‘That is a reasonable estimat 

A. Yes, si 

Q. Very reasonable? 

A. Yes Sir. 

(). (landing witness a paper.) Look at tl per | putin your 
hand and Sii\ who dri W th il 


A. Well, I didn’t draw it myself, but I ordered it drawed: it is 
draw ed, this part—the rocks ——— 
®. You know what it is‘ 
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A. Yes, sir; that (indicating) is the shape of the boat as it lay on 
the rocks; that is about the way she headed ; here would be the buoy 


) oe . ail ee 
on here Lnat iS not marked. 

(). ‘The buoy is to the north, is it not ? 
A. Northwest—that is, coming down the river. 

Mr. McCartruy: Just mark north. east. south. and west there. and 
then DIaTK Line | Ink O1 the DUOV. 


© 
’ ’ H P " ‘ . | 
Witness marks on diagram as requested. 


The diagram is then marked “ Libellants’ Exhibit No. 1, June 22, 
1ISS6.” 
The pages in the tide book referred to by the witness are marked 


Libellants’ exhibit No. 2, June 22, 1886.” 


By the COMMISSIONER: Mr. Hyland states that he has been ell- 
ae RT ee ] .. ; /] ; : 
gaged 1n arguing a motion belore Judge brown, and was hot, there- 
fore, preselb al thie direct examination. but the testi Mnony has been 
read over in) the }) resence ol the witness. and \[r. lly land how pro- 


| 


ceeds to cross-examination. 
244 Cross-examination by Mr. HyLanp: 


). Mr. Atkinson, what is your business now ‘ 
A. Submarine diver and wrecker. 

Q. How long have you been following that business ? 

A. Fifteen years wrecker and about ten years submarine diver. 
). Before that what was your business ? 

A. Clerk. 

@. For whom ? 

A. For Van Cleef. 

). In what kind of business ? 

A. Grocery. 

). Have you ever navigated any vessels ? 

A No, sir. | 

Have you ever navigated the Hudson river in any way ? 
Yes. 

How ? 

By being up there with pontoons and steamboats 

You have always been up there on wreckers ? 

Yes, sir. 

And that 1s the only way you have navigated the river ‘ 
Yes, sir. : 

Did you navigate a canal-boat ? 

Not to a large extent; some. 

Did you ever navigate a steam canal-boat ? 

No, sir. 

You never navigated any steamboat yourself as pilot or cap- 


aaa 


~ 


* 


. 


-_~ —_ 


~~ + on on he 
~~ we 


tain ? 

A. No, sir; not as a pilot or captain. 

Q. Do you know anything about the currents—how the currents 
run above 1D Opus Island ? 


A. Yes, sil 
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(J [| Ve 7 VC] é) ‘ I Or ‘ | ; i 3 \ VYiCCK i] Thi 
ltsopus Is . 
i 
\ 
A. V0) “| 
i} * ; . H | 
(J. hat ) > Das irs , Sp CI Cl ‘ ‘ isSiaha 
\. Yes, si 
’ ’ ' 
LY And Vi a\ nad l} } ~ it 
\. No, si 
i , ’ , , j .) 
+ yi '% . ’ ’ ’ : ',7 
\ llow iJ S LIAL ¢ Irrelit 4 Livi) ‘ bal i lll CUYD LIUde 
’ * 
\ Hes rigiit Straigut adow th | I VOT 
(). Llave Vou cyt r had cL Vess as : | Lit} that 
~ } . ] t , . 
4 Did Wilell LOOK LhIS Wreck Ol! 
’ ’ 7 , 5 " 
. . . + , , , ‘) 
@. What did you do when you took this w < olf to see that 
y. : ; y ] ; 
\. Put a chain under her and jacked her up 
} 7 , , ‘ 
’ ; ' . ; a. . 
®. Did you at that time see any boat above the island coming 


down without being steered 
A. No, sir. 
Q. Did you draw that diagram (Libellants’ Ex! 
A. No, sir: I didn’t draw it. 
(). Who drew it, if you know ? 
A. I showed them how to draw it. 
246 : () Whom did you show how to draw that 
A. Well, I couldn’t tell you the gentleman’s name. 


— 
— st 
—<~ 
a 
_— 
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Q. Some one in Mr. McCarthy’s office? 

A. Yes, sir. 

Q. You swore in your testimony that the west channel was wider 
Yes, sir. 


east 


than th didn’t you? 


A. 
©. Does that diagram indieste that the west channel is wider than 


than the east? Doesn’t it indicate that the east 1s wider than the 


© 
( 


west ¢ 
A. Well, that would; yes. 
(. Is that diagram correct in that respect ? 
A. Well, no; not quite Of course it is Just drawn out rough. 


Q. That diagram indicates that the outline of the east shore is 
a straight line, doesn’t it? 


ee ene line opposite Esopus Island ? 
A pore near if ‘ ol course, some bend to it. 
| what kind of a bend to it? 
|. there is several differen t bends. 
(). Well. that diagram is not rig a then, in aecordance with the 
real outline of the shore? 
A. It is nota perfect one. 
But you said it was verv nearly correct, In your direct exam1- 


ad 


nation, a moment ago - 
A. I don’t know whether I did. Ididthe Island. I didn’t have 

anything to do with the shore. 

(). Who did hav to do with the shore if you did not 


A, Well. thie cre ntleman that drew 7 suppose. 
Q. Necessarily, didn’t you show him how to draw the island as 


*) 


well as the shore? 

A. No, sir; I just showed him where the island was. 
(). What do thi ese lines above the head of a island, which come 
together at the point where the vessel is drawn, indicate ? 

A. Rocks. 

Then the boat Worden struck on the west side of the rocks, 
did she? 
A. No, sir; on the east side. 
247 (©. Does that indicate where the vessel struck on them ? Is 
that where the Worden was? 

A. Yes, sir 

Q. Is not that line upon which is the west line of the rocks at the 
head of Esopus Island? 

A. There is more of them extends out here (indicating). 
(). Is that the line that indicates them ? 

A. Yes, sil 

Then she came from the west side when she went on shore, 

did she not? 

A. No; I shouldn’t think so. 

(. How did she get on in that position ? 

A. Well, she went right head on; that is all I can teil. 

(. Then she was on the east side of the island, was she ? 


NM 


LC 


he 
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A. I can’t tell you that, whether she was or 


on there. 


(). Which side of the boat was damaged—tl 


side? 

A. The port side, 

(. The port side was damaged, and th 
the river, Was she not? 

A. Ye a SIF. 

(). ‘That indicates that when she came on 
struck first? 

A. No, sir: that did not. 
way across under It. 


a. *7 } 
fhe rocks run 


Was the plank broken on the starboard 


() 
). 
res ? 
A. ‘The plank was not broke; no, sir 
{ 


(J. What was broken? 

A. The bilge started. 

(J. Was the bilge on the starboard sid 
A. No, si 


. ' : . . 
he bilge on the port side 
iat indicates that it was the por 


\). Why not 


\). Wasn't the bila started by the rock 
A. | eouldn'’t say. 


_ Yes: shi wenht on hard. 


245 ). What. then. do you say thal 
thie rocks when she went on ? 
\. No, sir. 
) What Was he r bilge d Lae dl by ¢ 
A. Il can’t say whether it was the roc! 
() Do you know whether the bilge log W: 
\. No, sir 
LJ. Did you see the bilge log { 
A. | saw it after we put 1t on the dock 
(). Then the grain swelling would not spli 
A. No, sir; 1t would pull it apart. That 
(). What part of the port side of the Wor 


; 


far from the bow’ 
A. About 25 feet. 

(J. Aft of the bow ? 
A. Yes, sir. 
.. 

is pretty lhe arly straight or 1S if a curve—a D 
A. Pretty near straight there. 
(). Do you know where Esopus light is? 
A. Yes, sir. 


24—294 


(). Do you know whether the west shore, o} 


— 


not. when she came 


port or the starboard 


boat Was headed down 


rocks the port side 


eht through all the 


de struck hard ? 


start a the bilge ; that 


ition that the boat went 


not damaged by 


Wiis damaged —how 


WOsile isopus Island. 
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Q. Do you know how far the channel is outside or west of Esopus 
light f - 

A. Well, not positive about that. 

Claimant’s Exhibit for May 29, 1886, shown witness. 


Q. Do these lines—this being Esopus Island—do these lines indi- 
cate how the shore runs there? See if that diagram does not indt- 
cate more correctly than Libellants’ Exhibit No. 1 the outlines of 
the shore on both sides near Esopus Island. 

A. Well, I should think that was very near. 

Q. You think, on this exhibit, the outlines are very near cor 
rect ¢ 

A. Very near; Ves. (Of course, they nay be a litt 
near, I should judge. 

(. Assuming a vessel to be off Esopus light, as indicated by “5S” 
in this exhibit, bound down, the tide ebb, and the wind blowing 
from the west, and, arriving at a point half way on her course to 

7O LO the west of the lVsopus Island, between lsopus light 
249 and Esopus Island, there she loses her power of self-control 


} 


and is permitted to float, which way would the current carry 


her? 
A. It would be just to the eastward, with the wind. 
(). How far do these rocks extend out beyond Esopus Island— 


>; 


that is,on the point? 
A. About six or seven hundred feet, I should judge. 
. Do they come to a point at the north? 
A. Yes, sir. 
). How far from that point was the Worden grounded ? 
A. About three hundred feet, I think. 
Q. That is, three hundred feet south of that point—below it‘ 
A. South; yes, sir. 
@. Does this diagram—Libellants’ Exhibit 1, of June 22—indi- 
cate nearly correctly where the Worden was caught onto the rocks? 
A. Y es, slr. 
(. These two lines beyond Esopus Island indicate the outlines of 
the rocks north of them—these two branch lines’? 
A. I don’t understand that. 
(. ‘These two branch lines indicate the outlines of the rocks that 
extend beyond the head of Esopus Island, do they not? 
A. No, sir. 
Q. What do they represent? A moment ago you said they did. 
A. Well, I didn’t understand it. That is the set of the tide. The 
gentleman who was drawing it just set the tide down there. I think 
that was what that represented. 
Q. Do you know how these rocks are as to evenness? 
A. Well, where she lay I do. I don’t know as to others. 
Q. That is all you know? 
A. Yes, sir. 
(. How were they as to where she lay ? 
A. Well, they were pretty even. They were shelving rocks, of 
course, but they were pretty even. 


é 


» 


1S 


k 
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i 3 


- ) 


Ou 


ln’t examine any other rocks except the one she lay 


: ] » © " " : *.% | . 4 ‘| " l. . 
And you say hel port sid was touching the rocks ¢ 


1} it. — . : , ! . , . l. | ‘| . . ] 
LIE Sldes Were touching the rocks all the wav across there 
. P lel , 
una he She touched the rocks. 
{ } | | lic] ] ’ ’ a 
< O WAL ¢ xtent cil Siti lay UCAS : 
+) | ] | | } | 
20 A. Shi Lld—the rocKsS Was uudel nere she iavon the 
] { ] +) , } ] 
rocks for avout Zo feet Irom her vDo\ 
i) 1] ’ ’ 1) i} ’ , ] 
v OVW bch cil Lriey extend 
\ | l, ’ ’ +? ] , ' | ) I } tT 
si. Giidt) Measure LOW air OULSIUeE ley extended, DU 
. — } ; 
they extended outside of her all the way nder her and ran 
, a , 
away irom hel | qgagidht Measure HOW | 
() yon whitel way \\ y irom | ‘ 
xd vill) Wi | ay away iron Liel 
\ \V a } ‘| t . ' T} . | ‘ 
: C] rank norviwest adilrection tron) |} 
. 7 
). How 3s it as to her stern 
\ | ’ ’ ry \ 1} erorhaf ’ 
‘ . i ' hid 1 \ lg ee , ii ro sa 
. , ’ , 
LY No } ( ~ l! ier fel stern eithel VV il 
\ Ni ti <i \ 
. ; ' 1} ’ 47 } } ‘ 
(). Did you examine her well enough te iether she lay on 
rocks the who Width of her or not 
\ | } j ' ’ ’ 
J \3 y > [ thy 7 ete part Dull ile] — MmilLwaAeeU LOe!) i 
YOu ATO' 
2 
" ; + + ’ . 
oe uld vou that: no, si 
| ? } ’ . 
\) As ek ’ \\ [ } i} rWwilodOi ¥ (ib ‘ l i { Mie Coll 1) gy 
] | « Fr | , ] 
iti aeons , i 4 lt ca \\ PLA (] ‘ i » ' ) + i WilOtt VV ath 
Oo] ner, we me oe 
; } H ; ] i | 
\, Nt not! Lol ile LOUK Vil cs ’ I Line rOCKS Diat 
, ’ Is ’ 
> * i aid 4 
, ’ | 
(). Were you there at extreme low tide 
.? 
1. 36,8 
{ ) i] " ,» ‘ > i | ' ‘ é ; ' ; ‘) 
4 i] ¥> a' ij pi viit ere a! Wiis li | A + ‘ ‘ 7 lj iOW ‘ ié 
\\ } | =e 4 Bae os ; 
A Yell. there was not. | shouldn LOLUDE e Lohan | Inches oO! 
’ ' 
+] ,* ist set 
Water ab ti rocks au iow tid 
: , , ° , ; ) 
(). On the rocks which she lay ot! 
A. Yes, sir. 
*) 


Y 
Y 


* 
’ 

af 

’ ’ 
. a 


i? 


0) 


i 
NO sir: Not ; Cil inal-boat. 
T! 


uch was her stern out of water when the tide was out 
rn was not out more than 1d inches. 


. : > Bal C4) ' ) 
r bow was out the whole width of the boat 

[ ' | | oe ’ r } 
“iri \ Lie WW 1O1e W1IdUth Ol ‘ i iJ ; ~ 


—— } “—* * ft * DS ene 
CVOF ti Y lO aiic }) Ora Canai-voatl 1) iit NO] th Ry Vel 
ly x hI maaan that «ears aniiina anahne <« of 
i@lh) WI ( 1d you swear that vou Could ancnor a voat 
+) 
reel 


mee VO alle hored pontoons there 


(>I 


Co. 


ve anchored your pontoon 


} , 


(). Do you ei how long it takes to cast anchor 


A. \W ell, ciUt 


situated : 


We 


1? 


il, 


° : ? 
cording to how deep the water is, how the anchor is 
cast one In about two seconds 
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Q. Well, the boat might run four or five hundred feet before her 
anchor caught, might she not? 

A. Well,she might run further than that if it took them 15 or 20 
minutes to throw it. 

(). Suppose it didn’t catch. 

A. How do you mean; didn’t touch on the bottom ? 

(). Didn’t catch on it. 

A. If it didn’t touch the bottom ? 

Q. Don’t you know what “ catch” means ? 

A. The minute it would touch the bottom it would catch. 
). Is that your experience ? 
A. Well, I don’t understand that. 
). You don’t understand that? 
A. No; I don’t rel that riglit. 
©. What time did you say it was high tide on May 20, 1885 ? 

by the almanac—I am only giving you the tide by the 

almanac. 

(. Do you know anything about that almanac, whether it is nght 
or not? 

A. No, sir; I do not. 

Q. Do you know how to figure up the time it is high tide at Esopus 
Island ? 


A. I do by the table if vives in the hook. 
Libellants’ Exhibit 1. June 22. shown witness. 


Q. Show by that book when it was high water on the 29th of May, 
ISSS, in New York. 

A. One hour and 42 minutes I see; one o'clock and 42 minutes. 

(J. Was that day or night if 

A. That Is p.m. 
202 (). That is always p. m., isn’t it? What does that mean— 
one ociock at day or one o clock at night f 

A. P. m. means In the afternoon, of course. 

(). What was the state of the tide at the same time at lsopus 
Island ? 

A. Well, this book gives it. 

(). What does that book give ? 

A. About 7.10 at lsopus, should Ssuy. 

(). Find that. 

A. ‘This book don’t give Esopus; it gives Rondout. I should say 
about fifteen minutes’ difference between Rondout and Esopus. 
This gives high water at 9.54. Then you have rot LO add One hour 
and 42 minutes—New York time—to it. 

®. Then what time would that make high tide? 

A. That would make it at Rondout 7.36. 

J. Seven in the morning or 1n the afternoon ? 

\. In the afternoon. 

©. At that rate when would it be low time? 

\. Well, it would be low tide near about two o'clock; that is 
my— 

Q. About two o'clock in the morning? 
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out a moment ago 
almost 


A. Yes, sir. 
J. You stated that when the tide was entir ly 
that then the bow of this boat that was on thi rock Was 


wholly out of water, didn’t you 


A. Yes. sir. 
, 4 . 1: : ee r 
\). Well, that would indicate that when the boat ran on tl 
’ > | ‘) 
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(). Well, as I understand you, you say thi : » rocks under 
’ | | ; ° } : *) , 
the tarboard side otf thie oiler irow Lit DOW Chie TOCKS 
: ’ , | } ] | ; . 4 
were ahead of the boat, were the na LOO 
+ } ; 
A. | don’t understand that right. 
uy, \) You Say that there were ho rocks astel Mab Loat vou 
saw or observed 7? 
| ! ] | ¢ 
tes \. ‘There were no rocks under het 
’ 1 : } } 
(). And the rocks which she was o1 port side under 
’ | | 
he that is her starboard side? 
1) ne ' 
ie A. All Lue Wav acrossed ubhder hel 
’ ’ , ’ ‘ 
(). And the boat was damaged only o side? 
. - . : ; ? ’ ’ 
\ \\ a (if ( LOW TOW bad i1e ’ 5 i ed oh tie Ler 
pus Srcie KHnOW she was damaved on tl - ete L see hel 
mauUuiIed Oul | on iy sc hel [ 7 \\ ‘\ Cl ‘ lt siiare 
ree ' he | } ’ , 1 
\). hie Mana YeU POPLION OF Lie DI i ‘ rOUlL Uli bow 


you say twenty-five feet ¢ 
A. About twenty-fiv 
(). Now, if the boat ran head on, how do unt for it that 
Say thi bow was bot damaged rol 2 feel yhere tiv dat ce 
US occurred ? 
oul \. The rocks w shelving rocks, and s tl on that side that 
the boat ran on 
(J What side was that 
A. On the north side of the rocks 
. On the west side, you mean ? 
A. No: | mean the north side 
i). The northwest side? 
A. The north side of the rocks: and that s f{ the rocks was 
rocks, like that strating), and she 


smooth; they were shelving 
ran over Olu them quite SOUIe Way S 
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). Wouldn’t it damage the bows if she came on bow on’ 
\. No; I don’t think it would. 
Q. Why? 
A. Because the rocks were pretty smooth. 

(). Suppose the bow wenl up and if carried the weight of the 
boat. 

A. Yes, sir. 
204 Q. Did you observe whether there was a rock ahead of the 
bow ? 

A. Yes, sir. 

@. How far ahead of the bow was the big rock ? 

A. Well, 1 couldn’t say hardly how far; there was so many of 
them all ahead. ‘These rocks were shelving rocks. 

(). Has your attention been called to the facts of this case before 
to-day? 

A. Yes, sir. 

@. When ? 

A. I shouid judge about four or five weeks ago; somewhere 
along there. 

Q. That is the first time your attention has been called to this 
since it happened ? 

A. Yes, SIr. 

At request of Mr. Ilyland the witness signed the stenographic 
hoves, 
New York, June 24, 1SS6—11 o'clock a. m. 


[learing adjourned to 12.50 p. mm. the same day. 


New York, June 24, 1SSG—12.30 o’clock a. m. 
Present: The commissioner, Mr. De Laney, Mr. Hyland, Mr. Me- 
Carthy. . 
JoHN J. Row.Lanp, called on behalf of libellants, being duly sworn, 
testified as follows 


Direct examination by Mr. De LANEY 


» = 
OO ee 


Captain Rowland, what Is your occupation ? 
Boatman. 

How long? 

About twenty-five years. 

Up and down the Hudson river and the canals? 
Yes. 

Have you had any experience with steam canal-boats ? 
Yes. 

How much experience have you had with them ? 
Five years. 

And what boat are you attached to now? 
William Baxter. 

Is she a steam canal-boat ? 

Yes, sir. 
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250 Q. And I suppose with steam « 
up and down the Hudson river 
A. Yes, sir. 
). Do you know where Esopus Islan 
A. Yes, sir. 
). Do you know the rocks up ther 
A. Well, I have seen them. 
). You know there are rocks north of 
A. Yes. 
©. And are you acquainted with the 
island ? 


—" 


*7; 


A. I can’t say that I am much l hav 


there. 
Q. You never had any difficulty ? 
A. No 
(). Do you know how it sets 
Mr. Hynanp: What tide do you refer 


‘7; 


] ] a¢ . on j 
must SLIrik¢ preuvy neal Lin LLP dpe I Cl) i ti 
‘ s ‘ 


(). Do you know the Sydney 
A. Yes. 
(). Lo \4 
A. Y es, sir. 


(). Now, suppose you were coming dow 


x if 


f } 


KNOW what KINd OI a 


Deane » fies — of es , | ‘ } , 
Loirtv-five or tortyv rods north of these ror 
. 7 


, , 
* . . + _ 

roces Gowh trom seventy to twenty pounds 

— * 


, im } , 
: " . . ‘i tina " 7 
you: you are in the middie ot the west ¢ 
> 


’ 


the west. off shore: you are golng In a we 


; ae nant ] ; } ] . i | : . i] 
would you have driited on i@ rocks there 
’ 
’ 


would naturally draw you that way. If 
starboard side she would naturally drift t 

(J. That 1s not what you told me 
256 . 


, 


she Was Ol} the west sl1dae Ol the sia 


\). In the middle of the west channel. 


A. On the west side of the island. You say now on the 


side of the island; you just said the nortl 


COUNSEI said north of the rocks 


. } } | } ‘ 
; , : ’ ’ " - = ~~ } «) } ' i : ri ’ : ’ ] 
cr you were nortn OF Loe island SHnOUId LOINK You would 
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‘anal-boats you have been 


ee zr a 
qul O1ILeN : 
+] ] 4 
il + sete: 


ics up there about the 


CGC nevel had uhy difficulty 


ie Pia flood tide or ebb 


4 mes down there, it 


+} whe aes 
i) bile iverand were avout 


ks; your steam suddenly 
a consort with 


: |} be 
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v > ° 5 . 
nannel Lie Wind 1s Irom 


il P . a ae e 
‘i teu iwesteriy cgaiirection, 


hot Ving anv steam, if 
. . } , ’ 
ne had his boat on the 
, 

nab W 
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ei itvi 


You ain’t telling me now as you did before. You said 


1 side 
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By Mr. McCartnuy: 


©. I will amend the question. Put a boat in the middle of the 
west channel and northwest of the buoy, say eight hundred feet. 
Have you got that position in your mind? 

A. Y es, sir. 

(). She is northwest of the buov about elght hundred feet, and is 


} 


in the middle of the west channel. She becomes helpless and drifts. 
W here will she drift 4 

Mr. Hyianp: Objected to on the ground that where you now 
place the vessel there is only one channel. 


M. She is now in the middle of the west channel. She ts eight 
hundred feet northwest of the buoy—about a quarter of a mile. The 
tide Is ebb. She beecom« S helpless when she 1s il quarter of il mile 
northwest of the buoy. Where will she go on an ebb tide? 

A. That isa pretty hard matter for me to tell—where she would go. 

Q. Give us your best judgment; that is all we expect. If you are 
capable of giving an opinion do so. If you cannot give an answer 


B Son 


say so, and we will proceed to another subject. 
A. I cannot give an answer, because they are liable to take a sheer 
and go one way and are liable to take a sheer and go the other way. 
(. Where would the tide naturally carry you? 
A. That I could not say—where the tide would naturally carry 


(). You don’t know ? 

A. I do not. 

(). You don’t know where the tide would actually carry her. 

257 Suppose you have an anchor in readiness to be cast off, and 

you are drifting with an ebb tide about half a mile an hour 

oramile an hour. You cast off your anchor. How many feet. 
would you drift before that anchor would fetch you up’ 

A. Sometimes it would fetch up right sudden. 

(). Take it where you were drifting. 

A. Sometimes your anchor might catch hold and catch right up 
as svon as it struck the bottom. ‘Then again it might go half a mile 
before it would catch. 

(). You cannot answer that question, then, either way ? 

A. I cannot. What experience I have had | have had my anchor 
catch right up, and sometimes it would go half a mile before I would 
have it soas to hook—to hang. I never anchored anywhere in the 
Hudson river. 

©. How long would it take you to anchor there if everything 
was in readiness ? j ) 

A. To throw thie anchor ? 

Q. How long would it take you to anchor and fetch up if every- 
thing was ready ? 

A. It would not take more than about half a minute to throw 
the anchor overboard. 

Q. And fetch up? 

A. It is according to how the anchor catched on the bottom. 


OW 


rOW 
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). You are running a steam canal-boat now ? 

\. Yes, sir. 

). How often ought the boilers of these canal-boats to be cleaned ? 
A. I generaily clean mine once a trip 

). And how often test them ? 

A. Once a year. 
). In what way 

A. ‘The Government. 

©. By a hydrostatic Lest ¢ 


A. Yes, sir. 


} 


No cross-examination. 


CHARLES A. BuCKALEW’s direct examination resumed by Mr. 
McCartTHy 


409 LJ. | will ask you about these steam canal-boats—how often 
they ought to be subject tO a test ¢ 
A. The law calls lor once a year 
(). Do you think for any reason that the \ ought to be as often as 
that? 


( biect d to 


(). What kind of a test? 

A. Wi pul Ol] hydrostatic pressure, Ol -halt additional above the 
steam 
(). Suppose there was no statute at all, what would be your opin- 
ion as to the Ire queney with which they ought to be subjected to the 
hydrostatic test ” 


Mr. Hynanp: Objected to on the ground that this witness Is not 
shown to be a special! expert as to canal-boats [lis business does not 
take him that way, 


). You are the Government inspector of steam-boilers? 
A. Yes. sir. 
‘ } . , 
(J. Steamovoat Inspectol 
A. Yes, sir 


Go on and answer the question. What do you think about 


M 
{ 
A. I think it should be done at least once a year. 
(). What other, if there be any other, test is known to you that is 


) 
». 
1] set af on on ) 
at all satistactor, 
| 


i 
A. I don’t know of any other test that would apply in that kind 


of a boiler. 
(J. You know what kind Ol boil rs thie Se Steanhh canal-boats have? 
A. Yes, sir. 
(). You know the kind of a boiler that a man named Hall, in 


Lock port, makes 7 

A. don't know anvthing about that could not say who makes 
the boiler, but know the style of boiler that was here—an upright 
tubular boiler, nade partially in sections. 


~ 


)) Sy 
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Q. What is the tendency of these boilers of boats navigating the 
canal and Hudson river to get dirty? 
bjected, to. 
A. I know nothing about the canal part of it. 
209 ©. I was about to ask you when interrupted if you know 
any other test more satisfactory than the hydrostatic test ? 


\. I do not. 
(). ‘There is not any 
A. I don’t know of any other; for that class of boile 
Please tel] us what the hydrost: atic test 1s. 

The boiler is filled entirely full of water and a pressure pump 
> steam 


») 


r especially. 


‘ 
A. 
put on and the pressure forced up to one-half more than thi 
allowed. 

(). What effect does the accumulation of dirt in a boiler have 

A. It is very apt, if it accumulates on a part exposed, to fire it—it 
is very apt to burn the iron or blister the iron. 

©. That leads the iron to do what ‘ 

A. It deteriorates, wears away, aa cracks. 

(). It cracks? 

A. Cracks. 


+) 


Cross-examination by Mr. Hynianp: 


Q: What would occasion a tube to burst in a boiler such as you 
have described, if you are acquainted with it, five feet away from 
the fire-box, in «your opinion ? 

A. Well, that is a pretty hard thing to tell; it may be a general 
wear; it may be expansion and contraction ; it may be grease col- 
lected on it, or mud collected on it. 

Q. You think it might be grease or mud collected upon the tube 

A. Yes, it might be; sometimes the grease would gather. 

). It is probable that it would ? 
A. I wouldn’t be atall surprised if it did; of course I don’t know 
You don’t know ? 

A. I don’t know what was there. I never was inside that boiler ; 
but grease will accumulate at the upper part where the water line 
comes very often, and above the water line too. 


» 


It is understood that libellants now rest with the understanding 

that if the claimant desires to put in any more testimony a day shall 

bé agreed upon between the parties and both parties will then 

260 have the right to put in any further testimony that they 
desire on that day, when the thing then must be closed. 

It is further understood that the case shall go over-wntil the 
second Friday in September, when the circuit judge holds motion 
day, for a final hearing. 

Libellants’ counsel asks for the exhibits offered in evidence by 
him, that he may retain them himself. The commissioner delivers 
them accordingly with the consent of the other side. 

Said exhibits are Libellants’ Exhibits 1 and 2 of June 22d and 
Libellants’ Exhibit 1 of May 29th. 
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Claimant’s counsel takes possession of his exhibit. 
26] Sixth. 
The fifth finding of facet requested Dy claimant. 


+] " " " 7} 

Claimant requested the court to find as follows: 

| ' Whe . 2. | 2 ’ — £ _ 

leifth Pra thi spring ol the year ]S5S5, befor Lune opening of havi- 

As . 4] . : a y oe ‘ i, - . »*} , ; . 
vation on the Erie canal,at Buffalo, New York, the libellants herein, 


throne their : 7. Ace) \V t} Porte ? V vw i] ;} i “cl: sc) rit] ‘ 
PALA LIES TI i bi Sat itl AVC SJ Ol bid Oli ¢ i lth ACCOTAANCE Wittl a 
’ " 
' 
‘ 


; : | } om. . ’ o ’ 
custom which had been earried out bythe 


= Sea Tae | ‘aT . ae 
sive vears prior thereto, issued and delivered to H. Morse & Company. 
. 4 i ~ 
ior the purpose of soliciting marine mMsurance TIsKS, LUe Open policy ol 
‘ . a . 


Pe | 


i : } 
Ipeilabnts for several succes- 


y 1 : 


nsura referred to by the learned judge Jin the first finding of fact, 


" ‘ . . : ’ '. " ° 7 
which ticy of insurance Is fully set forth in said fifth finding of 


’ ‘ sa bas ,f Ff Ba as . : 4 : : ] 2 | ; " + . 7 . } 
Macl SUDMILL D\ claimant as aforesald: Wiich the court relused to 
i } 


lind or pass upon, except as already found, and to such refusal the 


Claimant Guly exes pted Lt) his first exc ption ube rexceptions LO re- 
ns 7 


Seventh. “‘Phereupon H. Morse & Co. applied in writing to 
Worthington & Sill, general agents of the libellants, to insure the 
said Caryvo Ol wheat Ol) the boat : William W ra nn, il COPY { 
application is set forth in exhibit marked Claimant's Ex 

On receipt of this application Messrs. Worthington & Sill, the 
libellants’ general agents, issued and delivered to H. Morse 
2 & Co. a certificate of insurance, also above set forth and 

marked Libellants’ Exhibit No. 2. 

The way and manner in which this insurance was made on the 
CUureo of Wii at is the way and mawuer 1n Wirilcii it has been customary 
to insure cargoes of grain In the canal transportation business for the 
last twenty-five years, and in no case of loss to the owners has it ap- 
the Insurance company has cl <i to be subrogated to 
the rights of the owners as against the carrier:” w 


= 
- 


Liki tiie 

: hich the court re- 
fused to find or pass upon, except as already found or passed upon, 
ind to such refusal to find claimant duly excepted 11 his second ex- 
ception under exceptions to refusals to find. Said application and 
the Lestiln my hereinbefore set 


titute the evidence in support of this proposed finding. 


Kighth. 


The eighth finding of fact requested by claimant. 


Claimant r quested the court to find as follows 
Kighth. “Thereupon H. Morse & Co. and Captain Charles E. 
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Wager signed the above set forth bill of lading and took the bill of 
lading and the above set forth certificate of insurance, which H. 
Morse & Co. endorsed in blank and pinned them together and de- 
livered them thus pinned together to William Me: adows, the above- 
named ship per, on receipt of the above-mentioned cargo of wheat 
on board the ‘Worden.’ There was no conversation between Morse 
& Co. and Meadows with reference to this particular insurance 
contract ;” which the court refused to find or pass upon, except 
as already found or passed upon, and to such refusal the claimant 
duly CXCC} ‘ted in the third exception Lo exceptions to refusals to 
fin 1 
263 The evidence in support of this proposed finding is found 
in the testimony of Henry Sill, Henry Morse, and William 
Meadows, hereinbefore set forth, and in the said bill of lading and 
certificate of insurance hereinbefore set forth. 


Ninth. 


In the tenth finding of fact submitted in behalf of the claimant on 
the trial. 


In the fourth exception under exceptions to refusals to find the 
claimant duly excepted to the refusal of the learned circuit judge to 
find the tenth finding of fact submitted on the trial, to wit: “ When 
H. Morse & Company made application for the insurance of the 
cargo of wheat to be transported in the boat ‘William Worden’ 
they intended the insurance for the benefit of themselves and Charles 
kX. Wager, the captain and owner of the boat ‘William Worden, 
and when W orthington & Sill, the libellants’ general agents, issued 
the certificate of insurance on the said cargo to H. Morse & Com- 
pany they intended to insure H. Morse & Company and Captain 
Charles E. Wager, the owner of the boat ‘ Worden.’” The evidence 
in support of this finding is the evidence hereinbefore quoted of H. 
Morse, Henry Sill, and William Meadows, and Exhibits A and 2. 


Tenth. 
In the twelfth finding of fact submitted in behalf of the claimant. 


In the fifth exception to the refusals to find the claimant duly ex- 
cepted to the refusal of the learned circuit judge to find the twelfth 
iation of fact requested by the claimant, to wit: “When Captain 

"W ager arrived at Lockport he stopped said boat and caused 
264 the boiler of the steamboat ‘Sydney’ to be thoroughly cleaned 

and then tested by the builder of it, and proceeded on his 
voyage until he arrived at Schenectady, when he discovered that 
the boiler commenced to leak. He ran the boat to Troy, and then 
stopped and had the boiler repaired, and again tested it and found 
it tight, and then proceeded on his voyage down the Hudson river 
The evidence in support of this proposed finding is the testi- 
mouy of the claimant, Charles E. Wager, Gordon W. Hall, and 
Robert Pinkerton, heretofore set forth, and of Riley, Buckalew, S. 
G. Smith, and Rowl: and, as also hereinbefore set forth. 


PROVIDENCE WASHINGTON INS. CO. OF PROV., R. 1, ET AL. 197 


Eleventh. 


} 


In the thirteenth finding of fact submitted in behalf of the claimant 
on the trial! 


In the sixth exception to the refusal to find the claimant duly 
( xcepted LO the refusal of the learned CITcuUll judge LO find the thir- 
teenth finding of fact submitted on the trial, to wit: “ The loss was 
paid under the said insurance policy voluntarily, and no mistake 
of facts or charge of fraud is alleged or proved.” ‘The evidence in 
support of this proposed finding is the libel and complaint and an- 
SsSWer, and the receipt Ol} the cr rtifieate of bhnsurainee, and cull the 
exhibits and testimony set forth in this bill of « xceptions above set 
forth. 
‘Twelfth. 
Kvceplions ff) (‘onel) 20718 (ji I 
In the first conelusion of law. 


The learned circuit judge finds, as a conclusion of law, that “ the 
loss was sustained by reason of the negligent navigation of 

260 those in charge of the § Sidi Vy ’” to which the claimant duly 
excepted. The only evidence in support of this finding is 

the evidence above set forth on negli nee, to wit: W ager, Hail, 
Pinkerton, Riley, bueckalew, Rowland, 8. G. Smith, Inslee, Risley, 


Weed, Wi SL rvelt, and Terpening. 
Thirteenth 
In the second conclusio . of ray 


The learned cireuit judge finds as a conclusion of law that “ the 
libellants are entitled to a decree in the SUL of SIX thousand Olle 
hundred and seventy-five 4%; dollars, with interest from May 28th, 


1SS83, with costs of this court and the district court;” to which the 
claimant duly excepted, As th rein stated. 


’ . 1 wy : j _ ° } ii , ’ , , 
keceptions lo the Refusal to Find or Pass upo ie Conclusions of Lau 
7 j ° | ; : e 
Subniitted ‘rif f fering if 


In the tirst conclusion of law proposed lf of claimant. 


The claimant requested the learned court to find as a conclusion 
of law, first, ““ under the terms of the billof lading H. Morse & 
Company and Charles OF Wager were Carriers Ol! the sald Cargo of 
wheat on the boat ‘ William Worden:’” which conelusion of law the 
learned court refused to find, to which the claimant duly excepted, 
is therein stated. 

lifteenth. 


In the second conclusion of law submitted by the claimant. 


The claimant requested the learned circuit judge to find as aconclu- 
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sion of law, second, “ the open policy of insurance and the certificate of 
Insurance are to be read together as const ituting the contract of in- 
surance, and under ‘their terms, read in the light of the bill 
266 of lading to which the certificate was pinned, Armour, 
Plankinton & Company were insured as owners, I. Morse 
& Company as carriers and advancers, and Charles Ik. Wager as 
earrier ;” which the court refused to find or pass upon, except as 
already found or passed upon, and to which the claimant duly ex- 
cepted, as therein stated. 
Sixteenth. 
In the third conclusion of law submitted in behalf of the claimant. 


The claimant requested the learned circuit Judge to find asa conclu- 
sion of law, third, “ that payment of the loss under said policy of in- 
surance and said certificate of insurance to any one or more of the 
insured was for the benefit of all the insured, and no cause of action 
remains to any one of the insured against the others, and therefore 
no cause of action by subrogation to the insurance company could 
accrue against any one of the insured. In other words ‘there could 
be no subrogation ;” which “ee learned court refused to find or pass 


upon, except as already found and passed upon, and to which refusal 
the claimant duly excepted, as therein stated. 


Seventeenth. 
In the fourth conclusion of law. 

The claimant requested the learned court to find as a conclusion 
of law, fourth, “a voluntary settlement and payment of the loss 
under the insurance policy are binding and cannot be ripped up and 

{ 


set aside except upon allegations and proofs of such settlement and 
payment having been made under a mistake of fact, duress, 


267 fraud, or some other legal ground. ‘This rule applies to the 
immediate parties to the setthement and those in privity 
with them ;” which the court refused to find, and to such refusal 


the claimant duly excepted, as therein stated. 
Kighteenth. 
In the fifth conclusion of law submitted in behalf of the claimant. 


The claimant requested the learned court to find as a conclusion 
of law, fifth, “that the collision and loss aforesaid was not caused 
by want of ordin: ary care ou the part of the person engaged in man- 
aging the boats “ Sydney’ ‘and William Worden:” which the court 
refused to find, and.to which refusal the claimant duly excepted, as 
therein stated. 

Nineteenth. 


In the sixth conclusion of law submitted in behalf of the claimant. 


The claimant requested the learned court to find as a conelusion 
of law, sixth, “the loss having been paid under the terms of the in- 


od 
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surance policy, the libellants are estopped from bringing suit against 
the claimant for any loss which is admitted by the payment of the 
loss, without objections, to have accrued under the terms of the in- 
h the court refused to find, and to which re- 


surance policy;” whic 
tated 


fusal the claimant duly excepted, as therein s 


Twentieth. 


In the seventh conclusion of law submitted by the claimant. 


arned court to find as a con- 


bd > H . : e . e + ¢ ] ) rae ] 
ZS CiUSION OL LAW, Sf venth, that the ai Cre appealed irom should 
] 135 » l « . — ae eR a ; - ‘ 
be afiirmed anda decree entered in favor of the claimant, 


f{ the court below:” which 


tit 


pera ‘_ 
he claimant requested the | 


WILi} COSTS OT thls appeal and the costs « 
the court reius find, and to which relusal the claimant duly 


excepted, as therein stated. 


- 
——" 
— 
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269 Counsel for the claimant thereupon praposed, on behalf of 
- ee a ' 
said claimant, the following findings of faet and conclusions 


of law LO by found by the court, VIZ: 


LU’. S. Cireuit Court. S. D. of New York. Seeond Cireuit. 


Tre Provip—ENceE WASHINGTON INSURANCE COMPANY, ) 
Libellant and Appellant, | 
against ee 
: > Findings. 


The Steam Canat-Boat “Sypney ” and ‘Tue CANAL- 


Boat “ W liam Worden,” GC.. Charies 2 W ager, 
Claimant and Appellee. | 
1) behalf of the claimant to 


a : ; 
he court 1s respectfully requested on 


|. , fC .1 bv 
iin thi POonuoWwl lhe 


That Ol} the 29th day of M Ly, LSS5, and for several months prior 
thereto Charles Iu. Wag ie the claimant, was the sole owner of the 
steam canal-boat “Sydney,” ber engine, botler, and tackle, and the 
eanal-boat “ William Worden.” 

270 II. 

That at the various times herein mentioned H. Morse & Co. were 
engaged at Buffalo, N. Y.,in the business of what is known as mid- 
dlemen or canal brokers between the shipp rs of orain and other 
merchandise and canal-boat captains and owners in providing car- 
goes for boat captains and boats to take CAareoes lor shippers and 
OWLlCYrSs. 


III. 


In May, 1883, William Meadows was engaged at Buffalo, N. Y., 
in the business of commission merchant, and as such shipped grain 
on eanal-boats at Buffalo consigned to New York and other ports. 


ne 


4 
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IV. 
The libellants, The Providence Washington Insurance Company 
. rm ’ ’ 
of Providence, Rhode Island, and The Security Insurance Company 
of New Haven, Connecticut, at the times herein mentioned were 
foreign corporations, but carrying on the business of general marine 
insurers in the State of New York, and at the times herein men- 
tioned at Buffalo, N. Y., Worthington & Sill acted for them in said 
business as their duly authorized general agents. 
V. 

In the spring of the year 1883, before the opening of navigation 
on the Erie canal, at Buffalo, N. Y., the libellants herein, through 
their said agents, Worthington & Sill, in accordance with a custom 
which had been carried out by the libellants for several successive 

years prior thereto, issued and delivered to H. Morse & Co., 
271 for the purpose of soliciting marine insurance risks, the open 
policy, “ Claimant’s Exhibit A,” copy of which is as follows: 


“Uniform Canal Cargo Policy. 
The New England Underwriters, 
The Security Insurance Co. of New Haven, Conn., 
The Providence Washington Ins. Co. of Providence, R. L., 


Each acting and contracting for itself and not one for the other, 
for the true performance of the premises, each company for its own 
part only, which is one-half of all lability accruing under this 
policy— 

By this policy of insurance, on account of H. Morse & Co., for 
whom it may concern— 

Do insure the several persons whose names are hereafter endorsed 
hereon as owner, advancer, or common carrier on goods, wares, 
inerchandise, or country produce, on his own boats or boats belong- 
ing to others, loaded on commission or chartered— 

l’rom place to place, as endorsed hereon or in a book kept for that 
purpose, for the several amounts, at the rate, and on the goods, wares, 
merchandise, or country produce as specified in the said endorse- 
ment. 

No risk considered as insured under this policy until said endorse- 
ment is approved and signed by these companies or their duly 
authorized agents at , unless with special agreement with the 
companies and endorsed thereon. 

Beginning the adventure upon the goods, wares, merchandise, or 

country produce from and immediately following the lading 
272 thereof at the port or place endorsed as aforesaid and con- 

tinuing the same until the said goods, wares, merchandise, or 
country produce shall be safely landed at the port of destination as 
aforesaid ; and it shall and may be lawful for the said boats to load 
in such a manner as is usual and customary for vessels employed 
in the navigation aforesaid to be laden without reference to any pro- 


PROVIDENCE WASHINGTON INS. CO. OF PROV., R. 1, ET AL. 201 


visions on the same subject on marine law or custom applicable to 
vessels laden for sea voyages; five days allowed to discharge after 
arrival; no assurance to apply more than three days after lading 
while the boat is in port in which she is laden. 

Touching the adventures and perils which the said insurance com- 
panies are contented to bear and take upon themselves on said trip 
or voyage, they are of the seas, canals, rivers, and fires and all other 
perils, losses, or misfortunes that shall come or happen to the hurt, 
detriment, or damage to the said goods, wares, merchandise, or 
country produce laden on board of said boats on the voyage or trip 
aforesaid, excepting perils, losses, and misfortunes arising from or 
caused by ice, jettison, theft, robbery, or b irratry of the master or 
any of the erew of said boats, or from a want of ordinary eare and 
skill(such as is common in said navigation)in lading or navigating 
said boats, and excepting also all losses arising from or caused by 
the said boats being unduly laden on the voyage or trip aforesaid. 

[tis her by expressly understood and agreed that these Cohipa- 
nies will not be liable for loss or damage to any cargo during the 
loading of boat resulting from lack of proper caulking, nor for any 
loss or damage resulting from the spilling of cargo by careening of 
boat in consequence of carelessness or overloading. 

Specie, bullion, jewels, bank notes or bills of exchange, deeds, 
bonds, mortgages, accounts, and all other evidences of debt, plate, 
medals, paintings, powder, piano-fortes, statuary, sculptures, and 
curiosities are not deemed to be included in any insurance unless 
specially mentioned in the policy and scheduled. 

In case of loss or misfortune itshall be the duty of the cap- 
273 ~— tain and crew or those having command to use the utmost dili- 
gence and attention to save the property until some agent of 
these companies shall arrive, and upon lis arrival to assist him in 
the care and saving of the property, and neglect to do so will render 
the policy void, and it is understuod there can be no abandonment 
of the subject insured, nor shall the acts of the insurers or their 
agents in recovering, saving, or disposing of the property hereby in- 
sured be considered | waiver Or all acceptance of abandonment, nor 
as affirming or denying any liability under this poliey, but such 
acts shall be considered as done for the benefit of all concerned, 
without prejudice to the rights of either party. 

Immediate notice of the occurrence of all losses shall be given to 
these companies by the insured, and within thirty days from the 
time the same may happen the said insured shall deliver to said 
companies as particular an account thereof as the nature of the case 
will admit, stating the causes, if known, the extent thereof, and the 
nature of the interest of assured in the property; also what other in- 
surance or assurances (if any) there was on said property at time of 
said loss, which statement shall be in writing,signed by the assured, 
and veritied by his or their oath; and so much of said statement as 
relates to the cause, nature, and extent of said loss or damage shal! 
be verified also by the oath of the master of said boat or vessel, or of 
some other person or persons having immediate charge thereof at 
the time the same did happen, otherwise these companies will not 

26—2Z24 ' 
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be liable under this policy; and the amount of loss shall. be ascer- 
tained by the opening of packages, when necessary, by a competent 
person and separating the sound from the damaged portion, these 
companies being liable for the loss on the damaged portion only, 
which shall be ascertained by appraisement by disinterested persons, 
or by sale at auction, as these companies may prefer. 

The said loss or damage to be estimated according to the true and 
actual cash value of the said property at the place of destination on 

the day of the disaster, and on the property not forwarded to 
274 its destination the said loss or damage to be ascertained in 

the same manner, and the freight froni the place of the dis- 
aster to the place of destination deducted, and these companies will 
pay such proportion of the said loss as the amount hereby insured 
bears to the sound value of property so insured, to be paid within 
sixty days after notice and proof of the loss and interest thereon 
shall have been made by the insured. In all cases of loss or dam- 
age there shall be deducted, in lieu of average, the sum of seventy- 
five dollars on losses on grain and general merchandise, and fifty 
dollars on flour and other cargoes, excepting salt,on which the aver- 
age shall be one hundred dollars. 

In case of loss all unpaid premiums to be deducted. 

[In the case of wet grain the dry portion in the boat (if any) to be 
considered as a sample of the condition and quality of the eargo. 
when shipped. 

No claims to be paid for damage to cargo from leakage through 
the decks or other coverings of the boat. It is alsoagreed that these 
companies shall not be liable for any loss or damage to bar, bundle, 
rail, rod, or hoop iron unless total, nor for damage to goods or prop- 
erty on deck unless by special agreement in writing endorsed on 
this policy. This policy shall not cover loss or damage resulting 
from explosion of gunpowder, from acids, lime, or matches; no loss 
to be paid for detention of boat or cargo or demurrage. 

it is understood and expressly agreed that this policy does not 
cover any damage from ice, and if the voyage is suspended or inter- 
rupted in consequence of ice for three consecutive days or more the trip 
risk shall cease and terminate at and from 12 o’clock at noon of the 
day the boat is stopped by ice; and in ease the navigation of the 
canal shall during the trip be closed officially while the boat is on 
the canal the risk under this policy shall cease on the day the 
navigation is thus closed. Three days, however, next succeeding 
such stoppage and closing shall be allowed to discharge cargo, but 
any resumption of the voyage during the same season or the spring 

following shall not revive the risk or restore the liability of 
275 these companies under this policy. The premium charged 

on any risk terminated by either of the above causes shall 
be considered, notwithstanding, as fully earned. 

And provided further, and it is hereby agreed, that if the said 
insured shall have already made any other insurance upon the 
premises aforesaid not notified to these corporations and mentioned 
in or endorsed upon this policy, then this insurance shall be void 
and of no effect ; and in case of any other insurance on the prem- 
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ises hereby insured, whether prior or subsequent to the date of this 
policy, the insured shall not, in case of loss or damage, be entitled 
to demand or receive of these companies any greater portion of the 
loss or damage sustained than the amount hereby insured shall bear 
Lo the whole amount insured on the sai | pret lises. 

And it is further provided and hereby agreed that if the said 
boats, upon ra regular survey, shal] be deemed unseaworthy or unfit 
to prosecute said voyage or trip on account of rottenness or unsea- 
worthiness, then the said companies shall not be liable to make 
good any loss under this policy; and it is understood that no loss Is 
to be paid arising from any neglect in not keeping the boat well 
pamped out except in case of accident; and it is also furthe r pro- 
vided that the said boat shall at all times during the a ince 
of this aii be tight and well found in anchors, cable, rigging, 
tackle, and apparel us Is usual and Customary ; i in all aie 
things and means necessary and proper for the safe navigation 
thereof accor ung | to the usage and custom ; and that whenever said 
vessel shall lie at t anchor in the night time she shall show one or 
more Ii; 


olits in i consplc UOUS place SO as to warn and give hotice to 
approaching vessels. 


And, further, should any loss or damage under this policy 
casioned by any other vessel, person, or persons in such a manner 
that such other vessel or the owners thereof or such person or per- 
SOLS shall be liable therefor, then all claims for such loss or damage 
shall be assigned over to these —— es and shall inure to their 
benefit in proportion to the amount of such loss sustained by them— 

that is to say, the amount of such loss shall be satisfied and 
276 paid out of what shall be recovered by such claims in the 


} 


iit? UOCe- 


am A 
Sune proportion (according t » the amount) as the losses Ssus- 
tained by other sufferers shall be paid out of said recovery. 

This policv may be assigned: Provided, that before any loss hap- 
pens notice shall have been given to these companies of such as- 
sigument; otherwise the companies shall not be bor und to pay any 
loss upon this policy: And provided further, that the said companies 
when so notified shall be at liberty to return a ratable proportion of 
the premium and thereupon be exonerated from their responsibility 
by virtue of this policy, and the same shall cease and be of no fur- 
ther effect. 

Losses and averages to be adjusted and settled on each voyage 
separately, and all differences may be submitted to the judgment of 
arbitrators, indifferently chosen, whose awards shall be binding on 
the parties; and in case these companies require it they shall be so 
submitted. It is furthermore hereby expressly provided that no 
suit or action against said yo omgaer for the ) HOOON NET of any claim 
upon, under, or by virtue of this policy shall be sustainable in any 
court of law or chancery unless suc h suit or action shall be commenced 
within the time of twelve months next after said loss or damage 
shall occur; and in ease any Such suit or action shall be commenced 
ugalnst said companies after the expiration of twelve months next 


after such loss or damage shall have occurred, the lapse of time shall 


; 
| 
: 
| 
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be taken and deemed as conclusive evidence against the validity of 
thie claim thereby attempted to be enforced. 

In witness whereof the presidents of the Providence Washington 
[Insurance Co. and Security Insurance Co. have hereunto subseribed 
their names and caused the same to be attested by their secretaries 
this — day of , A. D. 188-. 


CHAS. PETERSON, 
President Security Insurance Cov. 
H. MASON, Seer lary. 
J. H. De WOLP, 
President Provids ice Washington [Insurance (0. 


J. B. BRANCH, Secretary. 


277 This policy will not be valid unless countersigned by their 
duly authorized agent at ——. 
Countersigned by— 


—_- -——, Age nf 


(Edition C.)” 
Vi. 

On or about the 17th day of May, 1SS5, at Buffalo, N. Y., ¢ ‘aptain 
Charles E. Wager, the claimant, applied to H. Morse & Co. to procure 
him a eargo for the boat “ William Worden” for New York ;: there- 
upon H. Morse & Co. applied to William Meadows aforesaid for a 
Cargo for said boat, said Meadows knowing that said Morse & Co. 
were acting for said Wager in making said application, and an agree- 
ment was entered into, which agreement was signed by H. Morse 
& Co. and the claimant, ¢ apt. W ager, under which the boat “ Wil- 
liam Worden” was to transport a cargo of 7,900 bushels of wheat 
from Buffalo to New York, which is evidenced by the bill of lading, 
which is as follows (Libellants’ Exhibit 1): 


No. —. burra.Lo, May 17, 1883. 
“Shipped by W. Meadows, in apparent good order, on board the 
canal-boat ‘Wm. Worden,’ of Morse, whereof —— —— is masier, 


the following-described property, to be transported Lo place of des- 
tination without unnecessary delay, and to be delivered as addressed 
on the margin, in like good order, in the customary manner, free of 
lighterage, upon payment of freight and charges as prescribed in 
this bill; consignees to pay all harbor towing from and to the usual 
place of landing; three week days, regardless of weather (includ- 
ing day of arrival, providing notice of arrival shall be given before 
four o'clock p. m.), after arrival and notice of same, to be allowed con- 

signees to discharge this cargo, after which time the cargo or con- 
275 signees are to pay demurrage at the rate of two and one-half per 

cent. per day upon the freight, including tolls, for each and every 
day of such demurrage over the three days, as above specified, until 
the cargo is’ fully discharged ; and it is agreed between the carriers 
and shippers and assigns that, in consideration especially of the rate 
of freight herein named, the said carriers, having supervised the 
weighing of said cargo in board, hereby agree that this bill of lading 


— 
A er ea rn 


l) 


d 


Sill, gene ral 
on the boat “ William Worden,” a copy of which application ts as 
follows : 
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shall be conclusive as between shippers and assigns and earriers as 
to quantity of cargo received in board and to be delivered at port 
of destination, and that they will deliver the full quantity hereon 
named. All damage caused by the boat or the carrier, or defieieney 
in the cargo from quantity as hereon specified, to be paid for by the 
earrier and deducted from the freight and any excess in the cargo 
to be paid for to the carrier by the consignee, In Cause grain be- 
comes heated while in transit the carrier shall deliver his entire 
cargo and pay only for any deficiency caused by heating exceeding 
live bushels for each one thousand bushels. | 

The freight charges or demurrage payable to as directed below 
or order, at place of destination, who is the only party authorized LO 
collect the same, and whose receipt shall be in full for all demands 
on this Cargo Or bill of lading. 

[n witness thereof the said master of said boat hath affirmed to 
two bills of lading, one marked ‘ original’ and one marked ‘ dupli- 
cate, of this tenor and date, one of which being accomplished the 
other to stand void. 

ARMOUR, PLANKINGTON & CO., 
Ne u York. 


7,00 bu. No. 2 red wheat, ex. cargo, schr. R. Hallaran. 
l'reight to New York, five (5) cents per bu 
Advanced charges, S200. 
H. MORSE «& CO., 
Per ©. E. WOLFE. 
(Seventy-nine hundred bush.) 
C. E. WAGER. 
249 d ne in borat charges and di murrage to ait Amount of SO16.904 
ar payable by check to the order of the National Bank of the 
Republic, in New York, such check to be delivered to kK. b. Brooke 
& Co. for such bank. The balance is payable to said I. Bb. Brook 
WV UO.. who is the only paArey authorized to ecolleet thr Same, whose 
receipt shall be in full for all demands the 
( New.) 
(eb. 28.) 


Printed across face in red ink the word ‘ original. 
Endorsed: Armour, Plankington & Co., Whitlock 


VIL. 


Thereupon H. Morse & Co. applied in writing to Worthington & 


— 


rents ol the lLibellants, to msure ant sid cargo of wheat 


‘ 
P a) 
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(CLAIMANT'S Exuipitr B.) 

“Worthington & Sill, general agents, New England Underwriters, 
canal insurance: office, No. 48 Main street and 10 Dayton street, 
Buffalo, N. Y. 

(Copy.) 
Insurance is wanted by H. Morse & Co.—loss, if any, Is payable 

LO do. or order—on wheat In board, Curyo of boat ‘ Win. Worden,’ 

$9875, from Buffalo to New York. 


i 


Total premium _------ sii Madde 


Buffalo, May 17, 1885. 
H. MORSE & CO., Applicant.” 
250 On receipt of this application Messrs. Worthington & Sill, 
the libellants’ pre neral agents, issued and delivered to H. Morse 
& Co. a certificate of insurance, of which the following is a COpy (1.1- 
bellants’ Exhibit No. 2): 


“ Providence Washington Ins. Co., Providence, R. I. 
Security Ins. Co., New Haven, Conn 


New England Underwriters, inland marine department; Worth- 
ington W& Sill, gen’! agents, Buffalo, N. Y. 


Canal Cargo Certificate. 

No. 668. SOS TD. 

This certifies that H. Morse & Co. insured under and subject to 
the conditions of policy No. iia issved by the New england Under 
writers, in the sum of ninety-eight hundred seventy-five dollars, 
in board Cargo of boat ‘Wm. Worden’— 

On wheat, $9,875, at and from Buffalo to New York, 

Loss (if any) payable to assured or order and return of this cer- 
tificate. 

This certificate of insurance is not valid until countersigned by 
the authorized agents of this company at Buffalo, N.Y. , 

Buffalo, N. Y., May 17th, 1883. 

WORTHINGTON & SILL, 


(rene ral Aa nis. 


LO ne 


Written across face in red ink: 
Received, New York, June 26th, 1883, from New England 
251 Underwriters ninety-two hundred eleven 5; dollars in full 
for all loss and damage under this certificate, which is hereby 
surrendered and annulled. 
$9,211.75. AMOUR PLANKINTON. 
WHITLOCK. 
Endorsed: H. Morse & Co. 


c 
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The way and manner in which this insurance was made en the 
cargo of wheat 1s the way and manner in which it has been cus- 
tomary to insure cargoes of grain in the canal transportation busi- 
ness for the last twenty-five years, and in no ease of loss to the 
owners has it appeared that the lInsurane COMpany has claimed to 


be subrogated to the rights of the owners as against the earrier. 


VIII. 

Thereupon H. Morse & Co. and Captain Charles E. Wager signed 
the above set forth bill of lading and took the bill of lading and 
the above set forth certificate of insuranee,. which H. Morse & Co. 
endorsed in blank and pinned them together and delivered them 

gether to Wm. Meadows, the above-named shipper, 
on receipt of the above-mentioned cargo of wheat in board the 
“Worden.” ‘There was no conversation between Morse & Co. and 
Meadows with reference to this particular insurance contract. 


IX 
Phereaft r, ou the 18th day of May, 1883, the claimant, Charles 


IX. Wager, signs and delivers to H. Morse & Co.a bill of lading, with 


cs 


endorsements made thereon, deducting from the affreightment 
money the insurance premium, H. Morse & Co.’s commission, 
charges for trimming the cargo on the boat “ Worden,” cash paid 
to Captain Wager, and cash to H. Morse & Co. on account, which is 


7 


; 


‘ ‘ - ’ , ‘ . 
4 i . _ ' . P ; 4*\ 
as follows (Claimant’s Exhibit BE) 


No. —. DUFFALO, May 15, 1885. 
Shipped by Hl. Morse & Co.,in apparent good order, on board the 
canal-boat ‘Wilham Worden, of Syracuse, whereof Charles E. 
S? W aver is master, the following-described property, to be trans- 
ported to place of destination without unnec ssary di lay, and 
to be delivered as addressed on the margin,in like good order, in 
the customary manner, free of lighterage, upon payment of freight 

and charges as prescribed In this bill 

- : :, ! } 
Consignees to pay All harbor Ltowlhge Iron) ind to the usual piace 
Three week days, regardless of weather (including day 


Ol} arrival, providing notice OF arrival shail D fivell before four 
‘ 


] * : ‘ . va ont . 
OCIOCK Pp. W LiLel arrival and notice OF Same, to be allowed 
‘ . . ‘ , ‘ : 
consignees to discnarge this cargo, aiter which time the cargo or 


consignees are to pay demurrage at the rate of two and one-half per 
cent. per day upon the Ir ight, Including tolls, for each and « very 
day of such demurrage over the three days, as above specified, until 
the cargo 1s 1 illy discharged : and it 1s acre | between the carriers 
and shippers and assigns that, in consideration especially of the rate 
of freight hereon named, the said carriers, having supervised the 

t this bill of lad- 


weighing of said cargo in board, hereby agree tha 
ing shall be conclusive as between shippers and assigns and carriers 


as to quantity of cargo received in board and to be delivered at port 
of destination, and that they will deliver the full quantity hereon 
named. All damage caused by the boat or carri Fr, OF deficiet cy in 
the cargo trom quantity as hereon specified, to be paid lor by the 
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carrier and deducted from the freight, and any excess in the cargo 
to be paid for to the earrier by the consignee. In case grain be- 
comes heated while in transit the carrier shall deliver his entire 
cargo and pay only for any deficiency caused by heating exceeding 
five bushels for each one thousand bushels. 

The freight charges and demurrage to the amount of S$— are 
payable by check to the order of —— , New York, such check 
to be delivered to —_——— for such bank, the balance payable Lo 


said , who is the only party authorized to collect the same, 
whose receipt shall be in full for all demands therefor. 

283 Tolls on this cargo having been advanced by H. Morse & 
Co., if refunded must be to them or to their order. 


In witness whereof the said master of said boat hath affirmed to 
Lwo bills of lading, one marked ‘original and One marked ‘dupli- 
cate,’ of this tenor and date, one of which being accomplished, the 
other to stand void. 


7.900 bushels of wheat: 


Freight to New York, per bushel, 5--- PL. Hy Pee te eR SLY S895 00 
I Wi GUID. i irintesensiniicdcnitdinininipn inneneeenniniainitinmineniienanammil 319 44 


On safe delivery EK. B. Brooke & Co. collect as above and 

OF TOI ve nice ssncsinialinensidhiasioniliinpiemenanns misaiiientidiitianmn indi fo OG 

Hold subject to our draft $319.44. 
HW. MORSE & CO. 
ERO. 

Care FE. B. Brooke & Co., New York 

J. W. SCHLEHR, 
Dep. ( if rk. 


Endorsed: 


PEALE AE ES RTE eT RE a 
i eee 
a Q 87 
i eee 


H. Me Tee. « 


——— — — — & — -——eo— ee eee ee ee ee a ee ee a a a a ee ee ee ce 


This amount of money endorsed on the above bill of lading is 
taken out of Captain Wager’s freight, Morse & Co. having paid for 
claimant the said premium to the libellant within five days after the 
issuing of said certificate of insurance, and to this amount isadded two 
hundred dollars, which H. Morse & Co. advances to —— —— to pay 
on the cargo of wheat the back unpaid charges thereon for trans- 
portation on the lakes to Buffalo. ‘Then H. Morse & Co. makes out 
a draft as follows (Claimant’s Exhibit D): 


284 “H. Morse & Co. 


$016.94. burFALoO, N. Y., May 18, 1883. 
Pay to the order of J. W. Bridgman, cashier, five hundred and 
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sixteen ;°;, dollars fifteen days after date; or if you shall sooner 
collect freight and charges On eanal-boat William W orden,’ then 
pay said sum immediately thereafter. A bill of lading of such boat 
is placed in your hands, bearing date May 17, 1883, for the express 
purpose of enabling you to meet this draft 
H. MORSE & CO. 
J. FERO. 
To E. LB. Brooke & Co., New York. 


Protest for hon-acceptance only. 
Printed across the face in red ink 


— accept this draft and agree LO pay the amount named as therein 
directed at the —. 

(Signed) kK. B. BROOKE & CO” 

This draft, with the above bill of lading made by Capt. Charles 
Iv. Wager, wherein H. Morse & Co. are represented as shippers, H. 
Morse & Co. forwarded to their agents in New York, to whom the 
captain is consigned, to wit, E. Bb. Brooke & Co. By this method H. 
Morse & Co. collect their commissions and reimburse themselves for 
the moneys advanced as above. ‘The balance of the atfreightment 
money not advanced to Captain Wager at Buffalo by H. Morse & Co. 
is paid to him by E. B. Brooke & Co. at New York. 

At the time Captain Wager delivers to H. Morse & Co. the bill of 
lading last above mentioned he also signs he account stated as Cli- 
dorsed on the bill of lading in the shipping book kept by H. Morse 
& Co. and allowed to H. Morse & Co. the premium paid for the in- 
surance of the cargo of wheat, with their commissions and the other 


? 


items therein stated. 


285 8 

When H. Morse & Co. made application for the insurance of the 
cargo of wheat to be transported in the boat “ William Worden ” 
they intended the insurance for the benefit of themselves and Charles 
IS. Wager, the captain and owner of the boat “ William Worden ; ” 
and when Worthington & Sill, the libellants’ general agents, issued 
the certificate of Insurance on the said cargo to H. Morse & Co. they 
intended to insure H. Morse & Co. and Captain Charles KE. Wager, 
the owner of the boat “ Worden.” Morse & Co. when they applied 
for the insurance acted as agent for Captain Wager and received 
said commission of five cents on the amount of the freight. 


Al. 


Then, on or about May 18th, 1883, Captain Wager proceeded with 
said boat “ Warden.” loaded with said cargo of wheat, and said 
steam canal-boat “Sidney,” loaded with a cargo of corn, the boat 
“Worden” being coupled to and ahead of the “Sidney” on his 
voyage to New York, the boat “Sidney ” being the propelling boat. 
This was the usual and customary method of navigating such boats; 
and all the parties to and interested in the shipment and insurance 


27224 
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of the said cargo of wheat had due and timely notice thereof and 
made no objection thereto. 


XII. 


When Captain Wager arrived at Lockport he stopped said boat 
and caused the boiler of the steamboat “Sidney” to be thoroughly 
cleaned, and then tested by the builder of it, and proceeded on his 
voyage until he arrived at Schenectady, when he discovered tha 
the boiler commenced to leak. He ran the boat to Troy, and then 
stopped and had the boiler repaired, and again tested it and found 

it tight, and then proceeded Ol) his voyage down the ILudson 
286 iriver. He arrived a little above Esopus Island about twelve 

o'clock at night on the 29th of May, when steam was dis- 
covered escaping from the boiler. At this time the tide was ebb and 
the wind was blowing a strong breeze from the west. The steain 
dropped until the boats became unmanageable, and the wind and 
tide carried the boats upon the rocks which are situated at the north 
end of the said Esopus [sland, and the boat “ Worden” was sunk 
and her cargo became nearly a total loss. ‘The evidence shows that 
there was no negligence on the part of the captain and crew of the 
“Sidney,” but that the collision was brought about without fault on 
their part. 


XIII. 


The cargo on the “ Worden” was abandoned to the said insur 
ance company, the libellants, and payment therefor was made to 
Armour, Plankinton & Co., the consignees of the eargo, and to Il. 
Morse & Co., on presentation of said certificate of insurance, as their 
respective interest appeared. The loss was paid under the said in- 
surance voluntarily and no mistake of facts or charge of fraud is 
alleged or proved. 

Conclusions of Law. 
First. 

Under the terms of the bill of lading H. Morse & Co. and Charles 
Kk. Wager were carriers of the said cargo of wheat on the boat “ Wil- 
liam Worden. 

Second. 
7 The open policy of insurance and the certificate of insur- 
2587 ance are to be read together as constituting the contract of 
Insurance, and under their terms, read in the light of the bill 
of lading to which the certificate was pinned, Armour, Plankinton 
& Co. were insured as owners, H. Morse & Co. as carriers and ad- 
vancers, and Charles E. Wager as carrier. 


Third. 


That payment of the loss under said policy of insurance and said 
certificate of insurance to any one or more of the insured was for the 
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benefit ot all the insured. and no cause of action remains to anv one 
r ' + ae ’ " P ‘ . ” . 
of the insured against the others, and th reiore no cause of action 


by subrogation to — Insurance company could accrue against any 
\ i ~— _ , ] Pn 47 ° ’ ] ae in . = } , ° . 
one Of Lire bhSUred, I) OLLIE! Woras, Liere Co lid ne TO StiIDTOCALION. 


I uri Ih) 


A VOIUNTArV settl ment and payne nt of the loss under the insur- 


ance policy are binding, and cannot be ripped up and set aside ex- 
cept Upon allegations and prools of such settlement and payment 
having been made under a mistake of fact, duress, fraud, or some 
other legal ground. This rule applies to the immediate parties to 
the settlement and those in privity with them 


lision and loss aforesaid was not caused by want of 
4) , : ; 

Ordinary care On the part ol the persons engaged In Managing the 

boats “Sidtiey ” and “ William Worden 


Sixth. 


— 


[he loss having been paid under the terms of the insurance 

| inging suit against 
the claimant for any loss which is admitted by the payment 
the terms of the 


; } 
' 


‘ 


} } 7] 
2SS poliev. the libellants are estoppe: 
: . : 


— 
. 


. } ’ : . ' , 
Ol the toss, without obyections, to have accrue Lunae 


- 
hSuUrTahnece Porey, 


Seve nth. 


rere ' ‘ , P } a | ,3* . oe, P ] _ 
Phat the decree appealed Irom shoul we affirmed anda decree 
entered In favor ol thie cialimant and appellee, with eosts of this 
} } } | ] . ' 
appeal and the costs of the court below. 
+. a r \ } i; . ’ © ses , ‘ } , - + *. 1 
Zod lhe court thereafter and upon aus geiperation filed WIth 


the clerk of the said circuit court the following findings of 
fact and conclusions of law as found by the court: 


9A) United States Cireuit Court. 


THe PRroviDENCE AND WASHINGTON INSURANCE COMPANY ef al.) 
Ss. 
Tue Sream CANAL-Boat “Sypney” and Her Consort, ‘Tur “ WIL- 
LIAM WoRDEN.” | 


* ,* . ‘ J 
Findings of Fa 


(1.) 


’ 


Prior to the seventeenth day of May, 1883, the libellants issued 
and delivered to the firm of H. Morse & Co., of Buffalo, New York, 
a policy of insurance reciting that “on account of H. Morse & Co., 
for whom it may concern, they do insure the several persons whose 
names are hereafter endorsed on the policy as owner, advancer, or 
common earrier of goods, merchandise, Or produce on his own boat 
or boats belonging to others, loaded on commission or chartered, 
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from place to place, as indorsed hereon or in a book kept for that 
purpose, for the several amounts, at the rate,and on the goods, mer- 
chandise, or produce as specified in the indorsement, beginning the 
adventure upon the goods, merchandise, or produce from and im 
mediately following the lading thereof at the port or place of the 
indorsement and continuing the same until the goods, merchandise, 
or produce shall be safely landed at the port of destination.” The 
policy, among other things, excepted from the risk all losses arising 
from want of ordinary care and skill in lading or navigating the 
boats. 


29] (2.) 


On the seventeenth day of May, 1883, Morse & Co. applied to the 
agent of the libellants at Buffalo for insurance upon a cargo of 
wheat to be carried on board the canal-boat William Worden from 
Buffalo to New York, and requested the loss, if any, to be made 
payable to Morse & Co. or order. Thereupon the agent of the libel- 
lants entered in the book a memorandum designating Morse & Co. 
as the persuns on whose account insurance was effected, describing 
the boat, cargo, and voyage and specifying the amount insured upon 
the cargo on the voyage from Buffalo to New York as $9,875 and 
the premium as $14.82. At the same time the agents of the libel- 
lants delivered to Morse & Co. a certificate certifying that Morse & 
Co. were insured under and subject to the conditions of the policy 
before mentioned in the sum of $9,875 on cargo of wheat on board 
boat William Worden from Buffalo to New York, loss, if any, pay- 
able to assured or order. 


(3.) 


At the time when the foregoing policy and certificates were exe- 
cuted and issued by the libellants Morse & Co. were doing business 
at Buffalo as intermediaries between boatmen and shippers of cargo 
in procuring cargoes to be shipped for a commission. They were 
applied to by the owner of the canal-boat Worden to procure him 
a cargo for New York. They thereupon applied to one Meadows, 
who was an agent for Armour, Plankinton & Co., for a cargo and 
agreed with him to transport 7,900 bushels of wheat from Buffalo 
to New York on the boat Worden, and to insure the same fora 
freight of five cents per bushel. Thereupon they entered into a 

contract with the owner of the Worden, evidenced by a bill 
292 of lading, in which they were described as shippers of the 

cargo, for transportation of the cargo to New York, and pro- 
cured the certificate of insurance aforesaid and endorsed and de- 
livered to the agent for Armour, Plankinton & Co., and at the same 
time entered into a contract with him for the transportation of the 
argo to New York, evidenced by a bill of lading, in which they 
described themselves as carriers and Armour, Plankinton & Co. as 
shippers. The agreement for transportation between Armour, 
Piankinton & Co. and Morse & Co. was as follows: 
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993 (LIBELLANTsS FExurpir 1.) 


“No. —. Burra.o, day 17, 1883. 

“Shipped by W. Meadows, in apparent good order, on board the 
ecanal-boat ‘Wm. Worden,’ of Morse, whereof —— —— is master, 
the following-deseribed property, LO be transport d LO place of des- 
tination without unnecessary delay and to be delivered as addressed 
on the margin in like good order, in the customary manner, free of 
lighterage, upon payment of freight and charges as prescribed in 
this bill, consignees to pay all harbor towing from and to the 
usual place of landing. Three week days, regardiess of weather 
(including day of arrival, providing notice of arrival shall be given 
before four o'clock »). In.}, after arrival and hHhovtice of same, to be al- 
lowed consignees to discharge this cargo, after which time th cargo 
or consignees are to pay demurrage at the rate of two and one-half 
per cent. per day upon the freight, including tolls, for each and 
every day of such demurrage over the three days as above specified 
until the cargo is fully discharged; and it is agreed between the 
carriers and shippers and assigns that, in consideration especially of 
the rate of freight herein named, the said carriers, having supervised 
the weighing of said Cargo in board, herel Vy agree that this bill of 
lading shall be conclusive as between shippers and assigns and ecar- 
riers as to quantity of cargo received in board and to be delivered 
at port of destination, and that they will deliver the full quantity 
hereon named. All damage caused by the boat or the carrier, or 
deficiency in the cargo from quantity as hereon speeified, to be paid 
for by the carrier and deducted from the freight, and any excess in 
the cargo to be paid for to the carrier UD the consignee. In case 
erain becomes heated while In transit the carrier shall deliv r his 
entire Cargo and pay only lor any deficiency caused by heating CX- 
ceeding five bushels for each one thousand bushes Is. 

The freight charges or demurrage payable to —— ——, as dl- 
rected below. or order, til plac of di StLInNaLION, WHO Is the only party 
authorized LO collect the Siitie, and whose rect Lpot shall | 
all demands on this Cargo OP bill of lading 

In witness thereof the said master of said boat hath affirmed to 


ein full for 


two bills of lading, one marked ‘ original’ and one marked ‘ duphi- 
cate,’ ot this tenor and date. one ol which b lle accomplished, the 


other to stand void. x | | 
ARMOUR, PLANKINGTON & CO,, 
New Yorl 


7.900 bu. No. 2 red wheat, ex. cargo, schr. RK. Hallaran. 
l'reight to New York, five (5) cents per 
Advanced charges, SZUU. 
Il. MORSE & CO., 
Per C. E. WOLFE. 


(Seventy-nine hundred bush.) 


C. k. WAGER, 
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294 The freight charges and demurrage to the amount of 
So16.94 are payable by cheek to the order of the National 

Bank of the Republic in New York, such check to be delivered to 
I. 5. Brooke & Co. for such bank : the balance 1s payable LO said 
Ie. Lb. Brooke WW (0., who ts the only party authorized LO collect the 
same, whose receipt shall be Wn full for all demands therefor. 

(New.) 

(Eb. 28.) 


Printed across face in red ink the word ‘ original,’ 
Endorsed: Armour, Plankington & Co., Whitlock.” 


295 The agreement made between Morse & Co. and the master 
of the Worden was as follows: 


(CLAIMANTS Exurbitr E.) : 


—— BurraLo. J 1y 18, 1883. 


Shipped by H. Morse & Co., In apparent good order, on board the 
eanal-boat ‘ William Worden, of Syracuse, whereof Charles E 
Wager is master, the following-described property, to be transported 
to place of destination without unnecessary delay, and to be delivy- 


,* 


ered as addressed on the margin, in like good order, in the cus- 
tomary manner, free of lighterage, upon payment of freight and 
charges as prescribed in this bill. 

Consignees to pay all harbor towing from and to the usual plac 
of landing. Three week days, regardless of weather (including day 
of arrival, providing notice of arrival shall be given before four 
o clock }). Ir). }, after arrival and notice Of same, to be allowed 
consignees LO discharge this Cargo, after which time the Cargo or 
consignees are to pay demurrage at the rate of two and one-half per 
cent. per day upon the freight, including tolls, for each and every 
day of such demurrage over the three days, as above specified, until 
the cargo is fully discharged; and it is agreed between the carriers 
and shippers and assigns that, in consideration especially of the rate 
of freight hereon named, the said carriers, having supervised the 
weighing of said cargo in board, hereby agree that this bill of lad- 
ing shall be conclusive as between shippers and assigns and carriers 
as to quantity of Cargo received 1 board and LO be delivered at port 
of destination, and that they will deliver the full quantity hereon 
named. All damage caused by the boat or carrier, or deficieney in 
the Cargo from quantity as hereon specified, to be paid for by the 
carrier and deducted from the freight, and any excess in the cargo 


to be paid for to the carrier by the consignee. In case grain be- 


comes heated while in transit the carrier shall deliver his entire 
argo and pay only for any deficiency caused by heating exceeding 
five bushels for each one thousand bushels. 

The freight charges and demurrage to the amount of 8— are 
payable by check to the order of 
to be delivered to 


, New York, such check 
—— for such bank, the balance payable to 
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said —— a, who is the only party authorized to collect the same, 
whose re ceipt shall be in full for all demands therefor. 
206 lolls on this Cargo having been advanced by H. Morse & 


Co., 1f refunded must be to them or to their order. 
ln witness whereof the said master of said boat hath affirmed to 
two bills of lading, one marked ‘ original’ and one marked ‘ dupli- 
cate, of this tenor and date, one of which bi ing accomplished, the 


other to stand void. 


» ] ‘7 } : i 
900 bushels of wheat: 


‘ 
r = | F ewe fr “— } ; £ + = 
frei LO New York, pe DUSHeL. o ae oe ——— Cl 
Captain 8S advaners ' siamese, ens: nie - : . . my ice eee ania hk cee old Lf 
, + , 

(ny Site (iCiivyery | 1} Brook. i\ { » ¢ f S 1opoovVe nd 

pay plain. sli eli ci ai — i pare ee ee 7.) Le 

Hold s ect to our draft 8319.44 


iH. MORSE & CO 
lh hERO. 
(‘nave Kk. 2B. Brooke & Co., New York 
J. W. SCHLEHR, 
Dep. Cle! 


REN AP eT me sistas ine a oe 
Comm ISSIO ‘ ” dniaietasiaih 7 — . LY io 
rimming as Gales ceeaala ‘ cnaion J Si 
Cash) ‘ ‘ bl deals , asa inoue 4 74 


IQ7 (4.) 


At the time Morse & Co. executed and delivered the bill of lading 

agent of Armour, Plankinton & Co. the claimant, as master 

of the Worden, also executed a duplicate bill of lading, deseribing 

himsel! as Carrier, and delivered if LO said agent. The first-named 
bill Ol lading Was signed also bv the master Ol the \\ orden. 


\J.) 


By the agreement for the transportation of the cargo between 
ae e.. - } £0 ; ° . oe “Be 

| the claimant the latter was to receive live cents per 
bushel as freight, less the amount to be paid as premium for insur- 
ing the cargo and less a commission of 0 per cent. upon the whole 


freight money to Morse & Co. 
(t) } 

Morse & Co. advanced LO the agent of Armour, Plankinton & Co 
$200 for prior advances made by the agent upon the wheat, and by 
the bills of lading the cargo was to be delivered upon payment of 
this advance and the freight. 
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(/.) 


At the time of making application for the insurance, receiving the 
certificate, and signing the several bills of lading 1t was understood 
between Morse & Co. and the claimant that the latter owned the 
Worden and the Sydney and intended to tow the Worden by the 
Sydney on the vovage, 


tS. ] 


Upon the voyage the Worden was wholly under the control of the 

Sydney, and both bo its were navigated as OC vessel practi- 

998 cally, and on the twenty-eighth day of May, 1883, while pro- 

ceeding Ol} the Voyage down the Iludson river, the W orden 

struck the rocks on l’sopus [sland and sunk, and her cargo was dam- 

aged to the amount of $6,175.89. These were well-known rocks, 
easily avoidable by vessels. 


There is no evidence of any negligence on the part of the Worden 
or the Sydni Vv, excep that the steam-boiler of the Sydney was In an 
unsafe and unfit condition for the purposes of the voyage. ‘Tle 
flues were weak, one of them burst, the steam escaped, all motive 
power was lost, and In consequence thereof the Worden was carried 
by the wind and tide upon the rocks. The boiler had not been 
thoroughly tested or examined since the pre ceding July. Tee of 
three days before the accident the boiler leaked steam upon the 
voyage, commencing at Schenectady and continuing until the boats 
reached Troy. At Troy the master of the Sydney caused repairs 
costing $3.50 to be made to the boiler. but no thorough examination 
or special test of the boiler was made to ascertain what its condition 
really was. The condition of the boiler was such that the defects 
existing would have been discovered if a thorough examination and 
test had been made. Shortly after the accident hecessary repairs 
upon the boiler and engine were made which cost over $200. 

(10.) 

June 26, 1885, the libellants paid to Armour, Plankinton & Co. 
the sum of $9,211.75 on account of the loss of the cargo insured ; 
and Upon al abandonment by the owners to the libellants and about 
the same time they paid to Morse & Co. tiie sum of $520 in full for 
their interest in the cargo. 


POC) Conclusions of Law. 


(1.) 


‘The loss was sustained by reason of the negligent navigation of 
those in charge of the Sydney. 


(Z.) 


The libellants are entitled to a decree in the sum of $6,175.89, 
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with interest from May 28, 1883, with costs of this court and of the 
district court. 
(Signed) WM. J. WALLACE. 


oU0 | Endorsed :] U.S. cireuit court, S. D. of N. Y. The troy: 
idence Washington Insurance Co., &e.. against The Steam 
Canal-Boat “Sy Iney,” WC. l’indings. Hyland WN — proc’ 


for cl mt, 50 Park Place, rooms 30, 31, & 32, New York citv. To 


> lusq _ = for Due and LIne ly s( rvice pr ra | COpy 
of the within —— Is hereby admitted. Dated N. Y. city. ma 
lss-. —— —, — for ——. : 

| endorsed :| —— court. —— —, plaintiff, against —— ——, 
detendant. ‘lo———, attorney for —— ——. Sir: Please take 
notice that the within is a tru copy of —— in above-entitled action, 
this day duly hled ana « nu red 1n the ofthe Ol th oahu of the above- 
named court in the —— in the city of New York. Dated N. Y. city, 
aS ISS—. Yours, « * ana W // LD] iskie, attorneys for ae 
——, QOflice and P. O. address, No. 30 Park Place, New York city. 


Ciry AND County or New York 


, being duly sworn, says that he is —— years of age 


that on the — day of ——, 1SS—. at N —, 1n the city of New 
York, cif ponent served the within ——— ()}) ee the auttornev 
lor the —— therein named, by delivering to and leaving with a 
" : ? . : 
person tt charge ol —— _ suld olf at avove place “au true copy 
thie reol, sald ——— bi nye absent abt tli LIme Ol] such service. 
sworn to be fore nic this = (AY of . - LSS 
Ou l'nited States Cireuit Court. Southern District of New Y ork. 


Tue Provipgence WASHINGTON INSURANCE ComPpANYy and THE ) 


| 


SECURITY INSURANCE COMPANY | 
foe Stream Canat-Boat “SypNeéy” and Tue Canar-Boat 
‘ WoRDEN.” 

WALLACE, J. 

The libel in this cause avers, in substance, that the libellants, in- 
nopwe ante, prea igs ChHYeuAgt din the business of marine Insurance, 
did a policy of insurance agree to indemnify Armour, Plankin 
LOn b “C mpany, the owners of a certain cargo Ol wheat On) board the 
canal-boat “ Worden ” upon a voyage from Buffalo to New York 
against the usual marine risks and perils of the voyage; that there 
was a total loss of the cargo upon the voyage and an abandonment 
by the owners to the libell: ants : that the « “anal-boat “ W orden as upon 
the voyage was fastened to the steam canal-boat “ Sydney,” and was 
entirely dependent on the “ Sydney ” for motive power; that both the 
sig Worde “ 1 and the = Sydney - were owne “i Dy the Sime persons ; 
thi: ful the | iOss oceurred by the neglige mce ol thr Dersons in charge of 


28-224 


mma 
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the two boats, in consequence of which the “ Worden ” was driven 
upon the rocks of Esopus Island, in the Hudson river, and sunk that 
the libellants became liable to the owners of the cargo in the sum of 
$9,211.75, as for a total loss, and paid that sum to them as 
302 the insurance upon said cargo, whereby libellants became 
subrogated to the owners’ cause of action against the vessels. 

The answer of the claimant admits that he was the owner of both 
vessels: denies that the libellants insured the owners of the cargo 

of the “ Worden ;” alleges that the policy insured the claimant as 
carrier of the cargo; denies all averments of negligence; admits 
that the “ Worden,” while being towed by the “Sydney ” and while 
entirely under the control and management of the “ Sydney,” struck 
the recks upon Esopus Island and sunk; admits that these were 
well-known rocks, easily avoidable ordinarily by tow-boats and their 
tows; and avers that the “ Worden” foundered by reason of the 
bursting of the boiler of the “Sydney,” whereby that steamer was 
unable to control her movements and was carried by the tide and 
wind until the “ Worden” struck the rocks. The answer further 
alleges that the claimant paid the premium to the libellants for the 
insurance upon the agreement that the payment ofany loss or dam- 
age to the Cargo tn transitu should accrue to the benefit of the 
claimant and relieve him from his liability for such loss as a com- 
mon carrier. 

The district court dismissed the libel,and upon this appeal by the 
libellants the following facts are found : 

1. Prior to the 17th day of May, 1SS3, the libellants issued and 
delivered to the firm of H. Morse & Company, of Buffalo, N. Y., a 
policy of insurance reciting that “on account of H. Morse & Com- 
pany, for whom it may concern, they do insure the several persons 

whose names are hereinafter endorsed on the policy as owner, 
203 advancer, or common carrier on goods, merchandise, or pro- 

duce on his own boat or boats belonging to others, loaded on 
commission or chartered from place to place, as endorsed hereon or 
in a book kept for that purpose, for the several amounts, at the rate, 
and on the goods, merchandise, or produce as specified in the en- 
dorsement, beginning the adventure upon the goods, merchandise, 
or produce from and immediately following the landing thereof at 
the port or place of the endorsement and continuing the same until 
the goods, merchandise, or produce shall be safely landed at the 
port of destination.” The policy, among other things, excepted from 
the risk all losses arising from want of ordinary care and skill in 
lading or navigating the boats. 

2. On the 17th day of May, 1883, Morse & Company applied to 
the agent of the libellants at Buffalo for insurance upon a cargo of 
wheat to be carried on board the canal-boat “ William Worden ” 
from Buffalo to New York, and requested the loss, if any, to be made 
payable to Morse & Company or order; thereupon the agent of the 
libellants entered in the book a memorandum designating Morse & 
Company as the persons on whose account insurance was effected, 
describing the boat, cargo, and voyage and specifying ‘the amount 
insured upon the cargo on the voyage from Buffalo to New York as 


i ‘ud 
es 
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$9,87 and thi premit 1m as $14.82. Atthe same time the agents of 
the libellants delivered to Morse & Company a certificate certifying 
that Morse & pte 0 ly were insured, under and subject to the 
conditions of the policy before mentioned, in the sum of $9,875 on 


cargo of wheat in board boat “ William Worden,” from Buf- 
vUL falo to New York, loss, If any, pavable to assured or order. 
do. At the time when the hOrevoing policy and certificates 


} 1} 


were executed and issued by the libellants, Morse & Company were 
] , ° } . | . 

doing business at Buffalo as intermediaries between boatmen and 
shippers of cargo 1n procuring cargoes to be shipped for a commis- 


SlOn. | hey were appli d to hy “— owner of the canal-boat “ Wor- 
den” to procure him a cargo for New York. They thereupon ap- 


plicd to one Meadows, who was an agent for Armour, Plankinton & 
Company, for a cargo, and agreed with him to transport 7,900 
bushels of wheat from Buffalo to New York on the boat “ Worden,” 
und to insure the same for a freight of five cents per bushel. There- 
upon they entered into a contract with the owner of the “ Worden,” 


i 


, 


evidenced by a bill of lading, in which they were described as ship- 
pers of the car@o, tor transportation oO] the cargo to New York, and 


— 


procured the ut rtificate ; of Insurance aforesaid and endorsed ye dle- 


livered it to the agent for Armour, Plankinton & Company, and at 
the sane time entered into a contract with him for the mmnneeis 


} 


tion of the cargo to New York, evidenced by a bill of lading, in which 
they described themselves as carriers and Armour, Plankinton & 
Company as shippers. 

|. At the time Morse & Company executed and delivered the bill 
of lading to the agent of Armour, Plankington & Company the 
claimant, as master of the “ Worden,” also executed a duplicate bill 


of lading, describing himself as carrier, and delivered it to said agent. 
D. »V the avgreemeltl for the tralisp rtation of the Careo between 
Morse & Company and the cluimant the latter was to receive 

SUD five cents per bushel us freight, I Ss the amount to be paid us 


pre mium for Insuring the CAPLO and less al commission of 
five per cent. upon the whole freight-money to Morse & Company. 

OG. Morse & Company advane d to thi agent of Armour, Plankin- 
Loh aA Company SZUb for prior advanes S made by the alt nt Upon 
the wii at and by the bills () f Jadin vy thi Cargo was to be delivered 


= 
’ 


payimnen t of this and the freight. 

f a the time of making application for the insurance, receiving 
the certificate, and signing “the several bills of lading it was under- 
precede etween Morse & ¢ ‘company and the claimant that the latter 
OW 1) d the re Worden ' and the ae Sydney “ and intended LO LOW the 

W orden % by the e Sydney . Oli the Voyage 

5. Upon the voyage the W orden z Was wholly u nder the control 
of the “ Sydney,” and both boats were havig ited as one vessel prac- 
tically, and on the 2st h day of May, LSSo5, while proceeding on the 
voyage down the Hudson river, the “ Worden ” struck the rocks on 
Esopus Island and sunk, and her cargo was damaged to the amount 
of $6,175.89. These were well- known rocks, easily avoidable by 


Upon 


vessels. 7 | | 
There is no evidence of any negligence on the part of those in 
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charge of the navigation of the “ Worden” or the “ Sydney,” except 
such as appears from the admissions in the answer of the claimant. 

10. June 26th, 1883, the libellants paid to Armour, Plankinton & 
Company the sum of $9,211.75 on account of the loss of the cargo 
insured and upon an abandonment by the owners to the libellants, 

and about the same time they paid to Morse & Company the 
306 sum of $520 in full for their interest in the cargo. 

It is to be observed that the cause of action upon which 
the libel proceeds is for negligence. It is not claimed that the ves- 
sels or either of them are liable because of a breach of the carrier's 
contract. The libellants assert that they have succeeded to the 
rights of Armour, Plankinton & Company, as the owners of the 
cargo of the “ Worden,” to recover against both boats because of loss 
sustained by reason of the negligent navigation of the boats. There 
is no allegation in the libel that the libellants have succeeded to the 
rights of Armour, Plankinton & Company by an assignment of the 
cause of action. The libellants rely purely upon subrogation. The 
Case consequently presents two questions: First, whether upon the 
facts a cause of action existed in favor of Armour, Plankinton & 
Company against one or both of the vessels at the time of the pay- 
ment to them of the loss by the libellants; and, second, whether the 
libellants stand by subrogation in the place of Armour, Plankinton 
& Company to enforce that cause of action. If Armour, Plankin- 
ton & Company were not entitled LO the insurance, us between them- 
selves and the libellants, under the policy and certificate, the libel- 
lants cannot recover. 

Treating the case as though Armour, Plankinton & Company 
were libellants, their right to recover against the vessels would not 
be affected by the fact that they had been paid the full amount of 
their loss by the infsurers. The Monticello, 17 How., 152. If thi 

insured owner has accepted payment from the insurer, the 
307 latter may use the name of the assured to obtain redress from 

the persons whose conduct caused the loss. At law the in- 
surer, upon subrogation to the rights of the assured by payment of 
the loss, can only maintain such a suit in the name of the assured. 
Gales vs. Haliman, 11 Penn. St., 515; Hart vs. Western R. R. Co., 13 
Met., 99; Hall vs. R. R. Co., 15 Wall., 367; Mercantile Ins. Co. vs. 
Calebs, nem. ka hte (80 admiralty, lhoweve r, there seems to be no 
reason Why the insurer may not, as in equity, maintain the suit in 
his own name as the real party in interest. Fretz vs. Ball, 12 How., 
466; The Monticello vs. Morrison, 17 How., 155. As the libellants 
have paid Morse & Company for their interest in the loss, all the 
parties whose rights are involved are before the court. 

Although the answer denies negligence in the navigation of the 
vessels, it admits facts which raise a presumption of negligence. It 
admits that the “ Worden,” while upon her voyage on the Hudson 
river, was propelled against well-known rocks, and alleges in ex- 
culpation that this took place because the vessel became unman: ige- 
able in consequence of the bursting of the boiler of the “Sydney. 
As both the vessels were navigated as one and were owned by the 
claimant, the case is to be treated as though the libel were filed 
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4s 


against the “Sydney” alone, and as though a vessel having the 
power LO nove or stop at pleasure ina channel of sufficient breadth 
were charged with negligence by reason of being brought into col- 
lision with a well-known obstruction, easily avoidable by these in 
charge. In the absence of any explanat rv evidence to indicate 

that the aceident Was one which eoul hot be foreseen or pre- 
208 vented by the exercise of proper nautical skill, the facts ad- 

mitted establish a prima facie case of negligence, The 
Granite State, 3 Wall., 310; The Orient Ins. Co. vs. The Saunders, 
25 ed. hep. (2%. No evidence has been offered in support of the 
exculpatory allegations of the answer. Even had it been shown 
that the accident Was occasioned by the x plosion of the boiler, and 
that after such explosion the “ Worden” could not have been saved 
from being driven with such violence upon the rocks as to sink her 
it would still have been incumbent upon the claimant to show that 
the boiler was in a safe condition and was properly managed. Boilers 
do not usually explode when they are in a safe condition and are 
prudently managed, and the fact of an explosion therefore creates 
a presumption of ne 
the consequences must overthrow by evidehc showlng due Care or 


=) 


} 


eligence, which those who ire responsible for 
the existence of circumstanes Ss over whieh LiiCcy I) ive ho control. LO 
which the result may be fairly attributed. Transportation Co. vs. 
Downer, 11 Wall., 129: Steamboat “ New World” vs. King, 16 
How., 477: Rintoul vs. N. Y. C. & H. R. ] 7 lateh.. 489: 
Mullen vs. St. John. ay N. 7. oes Im. the ease of Rose vs. The 
Stevens & Condit Transportation Co. 1t was heid in this court that 
negligence may be inferred, from the fact of the explosion of a 
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i 
steam-botler Oll a Vi ssel. even where thy lefend Ln 1s under no con- 
Lract obligation to the plaintiff. 2) Blateh. 41] It follows that a 


a 


sufficient case was shown to authorize a recovery by the owner of 
the CAareo against the vessels. 
Assuming that Armour, | 
309 cover upon the proofs, if they were libeilants, 1t remains to 
consider whethi I the lib llants becam: subrogated LO th i 
eause of action. The rule is elementary that payment of a total 
loss by the insurer works an equi ible assignment to him of the 
property and all the remedies which the insured had against the 
others for the loss. ‘The question is, then, whether Armour, Plank- 
inton & Company were insured to the extent of their interest as 
owners of the Careo under the policy and certificate issued by the 
libellants to Morse & Company 
The contract of insurance is found in the policy and certificate 
supplemented by such extrinsic evidence as may be properly received 
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’ 
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>. ; , ' , oa : 
MmnKIN(tON WV Company could re- 
é . 


to explain but not to contradict their terms. ‘The policy Isa running 
. : } ’ estes : " > ; . ° 
or floating policy, imtended to cover Tuture s! pments O01 goods Ol 


produce. Its phraseology resp eting the persons an | interests to be 
insured is somewhat equivocal, owing doubtless to the fact that 
the words “on account of H. Morse & Company for whom it may 
concern ’ were written into the printed lOrin adapt d to Insure all 
persons who might become parties LO if by Cl) lorsing their Hames 
thereon. By its terms the voyage, the amount to be insured, the 
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property, and the rate of preinium are to be described by an endorse- 
ment upon the policy or in a book kept for that purpose, such 
endorsement to be approved and signed by the libellants. It is to 
be read as though the libellants undertook to insure Morse & Com- 
pany for themselves and those whom they might represent In pro- 
curing insurance, and also undertook, at the request of Morse «& 
Company, to insure any other persons having an interest as owners, 

advanecers, or common carriers whose names and interests 
ol0 should thereafter be endorsed Upon the policy. When the 

names of Morse & Company were inserted 1 it it Was appro- 
priate to meet the different classes of transactions which an insurance 
by them might represent. It was such as would enable them to 
effect an insurance In thelr own names when they bad an interest 
in the risk as advancers or carriers, or to obtain insurance for the 
owner, advancer, or carrier, and in his name if they desired or had 
no interest themselves. Upon the correct construction insurance 
effected in the name of Morse & Company was to inure to the benefit 
of all concerned—that is, for the benefit of all for whom they acted 
in Obtaining Insurance—and when insurance was not effected in the 
name of Morse & Company the name of the persol to be insured, 
with a statement of his interest, was to be endorsed on the policy, 
and he would thereby become the assured. Upon any other con- 
struction the words “for whom it may concern” are nugatory. 
Insurance 1n the name of another might some time be desirable 


4 
hd 


when Morse & Company had no interest in the transaction othe 
than that of agent ior procuring CaPreoes and insurance Upon them 
for others for a commission. 

No endorsement was made Upon the policy of the name of the 
person insurred, but upon the application for the insurance the 
memorandum of the property, the voyage, the amount of insur- 
unce, and the rate were entered by the libellants in the book kept 
for that Purpose, as recited in the certificate delivered by them to 
Morse WN Company. The ec rtificate and policy are to be read 

together, and so read form a contract between the libellants 
311 and Morse & Company to insure the latter “for whom it 

may concern.” ‘This was an insurance for Armour, Plank- 
Inton & Company to the extent of their interests as owners of the 
Cargo, because the proois show indisputably that Morse & Company 
obtained the insurance at the request and for the protection of 
Armour, Plankinton & Company. It was also an insurance for 
the benefit of Morse W Company tu the extent of their interests as 
carriers and for advances. 

Although the general rule is that if a policy insures the interest 
only of the person named in it no other persol call show that it was 
also intended to cover his interest, it is otherwise if the policy con- 
tains the phrase “for whom it may concern,” and under such a 
policy the intention of _the person who effects the insurance deter- 
mines the application of the clause. The insurance effected by him 
insures all who have an insurable interest in the property to the ex- 
lent of their interests where there is previous authority or subse- 
quent ratification of an insurance obtuined for them. This is so 
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whether the intention of the person effecting the insurance is known 
to the insurer or not, and the persons whose interests are thus in- 
sured may sue upon the policy in their own names, and a recovery 
by one inures to the benefit of all and bars a recovery by the others. 
The phrase ordinarily applies, however, only to those who are con- 
templated at the time of the insurance and who then had an insura- 
ble interest in the subject-matter. 1 Parsons on Marine Insurance, 
15; Hopper vs. Robinson, 98 U.S., 528; Henshaw vs. The Mutual 

Safety Ins. Co.,2 Blatch., 99; Herman vs. Louisiana State 


312 Ins. Co., 7 La., 502: Dunean vs. Sun Ins. Co., 12 La. Ann.. 
[S6; Buck vs. Chesapeake Ins. Co., 1 Peters, 151; Rogers vs. 
ri 


lraders Ins. Co., 6 Paige, 583. 
It is not apparent | > the libellan a fF the loss 
LIS hot apparent iow the i1beliants aiter pavment ot the loss to 
« ** , \ ~ ies + , ’ ’ P . ‘* ’ Y " , : “\ : 
Armour, Plankinton \ Company Wialntval lie ill) different posi- 
. + . . . a 
tion In respect to their qolht to recoyer agvalnst the vessel than 


I 
. i- - } , 
Would nave Deel) occupled 


«Af 
. 
' 
‘ 


by Armour, Plankinton & Company if 


) 
the suit had been brought by them before payment of the loss. 
The libellants did not by paying the loss admit in favor of the 
claimant that the loss was one within th risk of the policy and 


— — ae) f ¢] : P oy | "Ct :, 
Lnereiore not Within one of the accepted risSkKS as a IOSS al ISInge irom 


the Want OF ordinary care 1n navigating the boat. Chey were 
' ae ' , ’ } ” , >] P ' , . . : ; 
obliged to pay the loss to Armour, Play nton & Company beiore 


non ' 
thi y coul assert any claim against him When the y paid it Lhey 
became Armour, Plankinton & Company for the purposes of enfore- 
ing the cause of action. They would doubtless be precluded from 
niaintaining an action against Armour, Piankinton & Company to 


recover back the payment unless they could show traud or mistake. 
ut it is impossible to see how this circumstance can prejudice them 
In-an action against a third person.. Moreover, if the payment 
2.9 4 4 : aad ; : i. 5 
should be treated as an admission on the part Of the libellants of 
their un lerstanding at the time that the loss was one within the 
" " . oe . "on . sae is . . 
terms of the policy and did not arise from an ex epted risk, hever- 
theless thi evidence now Is that the loss arose DY reason ol the leg: 
}: r } ; _ $+] . 
ligence Of those in charge of Lue Vessels, 

The decision in 
loar 1 district lu 
pCATICs GiISLTICcL Tue 

‘ " +7 : | ’ \] : \ ’ ( . TY 4% ‘y ‘ %% va" t . 
ance eliected Dy Morse «a OMpanhy Was an msurance Io 


ee Te ; 
he court below, as appears by the opinion of the 


re, Was placed upon thi “ro ind that the insur- 


ols themselves only. but if otherwise was intended by them to 
cover the insurable interest of the claimant in the cargo as 
| he Insurance therefore inured tothe claimants beneft 


, 


’ 
; 

as well as to that of Morse & Company and \rmour. Plankinton & 
’ } . | : j ! . r a ¢ . ‘ " . — . 
i protected him LO the extentol hls HADLEY as Ca©rriel 


for the delivery of the cargoto the owner, and that payment to the 


owner Was 1D legal effect payment to him and eoncluded the in- 
surers from maintaining the suit without affirmative allegations 
and proof that the payment was made upon a mistake of facts. 

If Morse & Company were the only parties insured the libel was 
Drop rly dismissed, if for no other reason, because it does not pro- 
ceed upon the theory that the libellants have succeeded to any rights 


by subrogation except to those of Armour, Plankinton & Company ; 
but the conclusion that Morse & (Company were the only parties to 
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the contract can only be reached by refusing to give any effect to 
the phrase in the policy “ for whom it may concern.” That phrase 
is meaningless if 1t does not mean that an insurance effected in 
their names is to extend to all for whom they are authorized to in- 
sure. If the policy were to be interpreted as intended to insure 
only those persons whose names and interests should be endorsed 


upon it, then it would read as though the phrase “on account of 


Morse & Company for whom it may concern” were altogether 
omitted. With the ;-hrase inserted it is unnecessary to endorse the 
name subsequently upon the policy, but all become parties “ for 
whom it may concern” to any insurance which may be effected 
upon their application. Upon any other construction of the policy 
it would have been useless to insert the name of Morse & Company 


, 


1n the policy at all. 
‘ ¢ 4] a ‘Or 
314 If the libellants wer attempting to eniorce a cause Ol 
action against he claimant for a breach of his obligations as 


{ 

a carrier, and if they had insured him as carrier as well as Morse & 
Company and Armour, Plankinton & Company, it would seem very 
clear that they could not succeed. In such a case they would be 
attempting to reclaim moneys which they had agreed LO appropri- 
ate in part for his indemnity against the verv loss which had 
arisen—a fund which became his to an extent commensurate with 
his obligations as a carrier as soon as the loss took place; but they 
do not seek to recover back money which they have paid him or 
paid to some one else In part for him in discharge of their contract 
of indemnity. ‘They seek to charge him for negligence in destroying 
the property which has become theirs by ail equitable assignment 
from the owner. 

The proots do not show that the interest of the carrier was in- 
tended to be insured by Morse & Company when they applied lor 
the insurance and procured the certificate. If, as was thought to be 
the fact by the district judge, the premium was paid for the insur- 
ance by the claimant that circumstance would be quite controlling 
to indicate an understanding between Morse and himself that his 
interest should be protected by the insurance. ‘The evidence is that 
he agreed through Morse & Company with the agent of Armour, 
Plankinton & Company to pay the premium as a part of the con- 
sideration of the contract for transportation. In other words, he 
agreed for $595 to. transport the cargo to New York and pay the 
premium for insurance. He paid it out of the $395 received from 

Morse & Company and in no other way. The owners paid 
dl5 the premium when Morse & Company were paid by them. 
Considerable evidence was elicited from the witnesses, for the 
purpose of showing usage among shippers, insurers, and boatmen 
at Buffalo, to the effect that insurance procured under circumstances 
similar to those in this case is understood to protect the carrier as 


well as all other persons interested in the safe transportation of the’ 


eargo. ‘The evidence falls short of establishing such a usage. It is 
loose, conflicting, conjectured, and equivocal. See Donnell vs. Co- 
lumbia Ins. Co., 2 5umn., 386; The Eddy, 5 Wall., 481; Holton vs. 
Colder, 1 Watts., 360; U.S. vs. Buchanan, 8 How’d, 83, 102. So far 
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as this evidence tends to show that Morse & C ompany when they 
procured the insurance intended to obtain it for the benefit of the 
carrier as well as for the owners and themselves it is legitimate, but 
it is not pursuasive in view of the fact that the insurance was pro- 
cured at the re quest ot the Owners nd Aas a condition of the contract 
for transportation, and the further fact that there Was no conversa- 
tion betwer 1} Morse WN Company and the m ister ol] the 7 W orden.” 

These considerations lead to a reversal of the decree of the district 
court. The apostles indicat f » that LI q uestion whether the claimant 
was rullty Or ne lige! nee in the navigatl nn of the bi ats hs as not been 


fully litigated, and that the claimant has mistakenly relied upon the 
theory thatthe facts proved dj { not mak OUuL a prima facie case 
agalnst him. [t is therefore deemed prope! to permit the claimant 
to apply for leave to introduee further evidei e upon the question 


whether the loss arose from the wan O1 Ordalmaryvy cure and 


‘) . ee |) ae . = ine - | } ‘ nt . ; : ' ica 
O16 sklil in the havigation of the boats. Unless sueh an applica- 
: ] ta . , , a be ] ‘ | i rill | i ‘ . 
110n Is Nade Within twenty Gays a decree will De entered fol 


. — 1} . } : ‘/? Py oO. | . ; . . 
the ilbeliants in the sum of S6O.175.S9. with interest from May 2Sth. 
>, With costs In this court and in the district .eourt. 


O17 | Endorsed :] U. S. district court, S. D. of N. Y. Providen 
Washington ion Co. agalust The Steam Canal B'’t “Sydney,” 


9 
&e. Copy. ys {f Wallace,J. Hyland & Zabriskie, proe’s for 
cl’in't, 80 Park Place, rooms 30, 31, & 32, New York city. lo — 
——, ksq., for Yue and timely service of a copy of the 
within —— Is hereby admitted. Dated N. Y. city, ———, 188-. 
siiaeuieac anceiiienc ceepemeniae 

|e ome —— court. —— —, plaintiff, against —— ——, 
defendant. ‘To —, attorney for —— ——. Sir: Please take 


notice that the within is a true copy of —— in above-entitled ac- 
tion, this day duly filed and entered in the ofhice of the clerk of the 
above-named court in the ————e jf) the eity Ol] New York. Dated 
N. Y. city, —- —, 188-. Yours, &ec, Hvland & Zabriskie, at- 
tornevs for ——, Office and P. O. address, No. 30 Park Place, 


New York city. 


Ciry Aaxnp County oF New YORK 


—— ——., being duly sworn, says that he is —— vears of age; 
that on the — day of ——, 188-, at No. — ——, in the city of 
New York, deponent served the within —— on —— —-, the 
attorney for the —— therein named, by pet wt, to and leaving 
with a person il in charge of - said office at : | } place a true copy 
thereof, said -—— being absent at the time of such service. 


Sworn to before me this — day of ——, 155- 


1 = yy | 


THE STEAM CANAL-BOAT “SYDNEY,” &C., ET AL., VS. 
318 [Tnited States Circuit: Court. 


Tue PROVIDENCE AND WASHINGTON INSURANCE CoMPANY et al. ) 
v. 
Tue Sream Canat-Boar Sypney and Her Consort, THe WIL- | 
LIAM WORDEN. 
WALLACE, J. : 

The proofs which have been taken upon the issue whether the 
claimant was guilty of negligence in the navigation of the Worden 
not oniy do not overcome the prima facre CuSe made by the libel- 
lants, but establish affirmatively that the Worden was lost by reason 
of such negligence. As the safe navigation of the Worden in view 
of the nature of the voyage depended upon the efficiency of the 

steam apparatus by which the motive power was to be sup- 
319 plied, common prudence required the claimant to see to it 

that this apparatus was in a fit condition for the undertaking 
in hand. Owing to the defective condition of the Syduney’s boiler 
all motive power was lost at a critical moment, and in consequence 
the Worden was carried by the force of the tide and wind upon the 
rocks. 

The claimant had owned the Sydney since the fall of 1SSZ, and 
while he owned her, although she had been employed in harbor 
navigation during the winter, had never had her steam-engine crit- 


=, 


ically examined, but relied upon the presumption that her appa- 
ratus was sale because she had been inspected 11) July, ISS, ana 
found then ip proper condition, as appeared from the official 
320 certificate of the proper officials; but the claimant had actual 
knowledge of facts in regard to her boiler which were sufficient 
to require him to exercise unusual precaution to ascertain whether 
it was In a proper condition for the services required. ‘The boiler 
had leaked steain upon the previous part of the voyage, and it was 
found Lu be hecessary LO Stop at Troy and repair it. The visible de- 
fects were remedied by inconsiderable repairs, but no examination 
or test was made LO ascertaln whether the boller was In sate condl- 
tion for the further prosecution of the voyage. The character and 
extent of the defects discovered after the accident were such as to 
leave no room to doubt that if a careful examination and test 
321 had been made at the time of the repairs the unsafe condition 
ol the boiler would have been disclosed. 
The only negligence in the navigation of the vessels shown by 
the proofs is that which relates to the unfit condition of the boiler. 
A decree is ordered for the libellants for $6.175.89, with interest 
from May 28, 1883, with costs of this court and of the district court. 


Endorsed: Providence Ins. Co. v. The Sydney & The Worden. 
Opinion, Wallace, J. U. 8. cireuit court. Filed Mar. 14, 1887. 
Timothy Griffith, clerk. 


O22 That thereafter and on the 30th day of March, 1887, a final 
decree was entered, bearing date the 29th day of March, 1887, 
wherein it was ordered, adjudged, and decreed that the decree of the 
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district court dismissing the libel of the said libellants be reversed. 
and that the libellants recover of said vessels the sum of $6,175.89, 


—— 
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bi sides lnterest and COSLS, O] which cle cree Lhe following Isa Copy: 


320 At a stated term of the circuit court of the United States of 

Ameriea ior the southern district QO] Ni W York, he ld Al the 
United States court-rooms; in the city of New York, on the 29th day 
of Mareh, 1887 | 


| : Present: The Honorable William J. Wall ce, clreuit judge. 


THe PROvIDENCE WASHINGTON INSURANCE CoMPANY OF PrRoyrt- 
dence, Rhode Island, and The Seeuritv Insuranee Company of 
New Haven, Connecticut, Libellants and \ppellants, 


RN 
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fne STEAM CANAL-Boat “Sypney.” Her Enaines. &c.. and TH | 
' ] ; oé shue — ,} 7 : ' 
Canal-Boat Wilham Worden.” Her ‘Tackle. Apparel, &e | 
i 
| A . | thay ong 2 | | 
whereof Charles k. Wager is Claimant & Appellee | 
I} is ( 5 mMavVINe veel neara Upot Lin 1) ‘ } this LiVell Lis i] Th) 
the decree of the district court of the United States for the southern 
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court and th kddaithonal testimony tf Ss court On sald ap- 
, } ’ . ’ } . 
peal, And HAVIN veeh argued ana sudl Lavo eS OT thre 
} ’ ’ 
. . a ; ’ : a 
Pespecrive Pal CS, ana qgaiu lelibe rat cia hid | ‘ T) t} 
}Ses 
r.) , — ? i ; 
24 lt is now ordered, adjudged, ; | | cou) 
, 5 : 
' rie s i decree O thi (LISLTICL ¢ irl S37} ~ reoty 
, 
hn ali things reversed, With Costs In bol ‘ I [ ints 
recover in this action against the steat | Sid er 
cs \ 
ChHeiies c\. ' ciLil : Live ( Liletli t) if \\ | ‘ ‘ I ' if} 
‘ } } rs ‘vy? +} ‘y? | } i] ’ ) I ; ‘ 
pared, Fe | | i ii‘ Liit StitTli © SIX UI! 5 il j . oe ’ 
‘ ’ y 
enty-five -« ths dollars S6.1790.59), with ereon from May 
‘) , } r 
| ~Sth. ISS3. to the date of this deere in y¥tio the sum or! one 
, ‘ 2 — — i 4 ” ‘ ’ : : ) ' " ~ WALRSIE . ' +} . 
Lhnot Sana hkOuUl Hundred ana Lwenty wr \ i is ae Pe oe J" ‘ LOVOCLIICGI 
*,3 } ‘ . ) ae } : . g 4) ) +? _~ ) 
With the sum oO! six hundred and fifty-s nS dowars (&000.20) 


} : : . : ' ' ; ; » y*t ‘s>ryy > y 
costs, aS taxed 1n this eourt and in the said district court, amount- 


Ing in the aggrega 


’ 
| OF 
Fy " ) es ] } . ~~ )- 17 ’ t tT? ! | 
hitv-two ,ths dollars (S9S,20 (), ana a i@ Salad steam Canal- 
boat “svdney, ner engines, Wce., and Salad Cahal-boat ~*~ William 
| Worden,” her tackle, apparel, and furniture, be condemned therefor. 
; | 


f And whereas, on the 25th dav of July, 1855, the s i steam canal- 


boat “Sydney,” then being in the custod ul marshal OF tle 
8 : ] <7 l. fy ' ; ?” 1} | ‘?) } \ y | ] 
nited States district court, soutnern aistri NOW OPR, PUPSUAaLT 


. wy ° 4] » | . ‘ n ‘ : 4 — *. 
LO proc ss dulv issued in behalf of the lib ints In this actllon, Was, 
. " ,* . } a | . } , , " | | * ) | lt 
bv order of said district court, duly sold vy * P taPshai ab’ Pudi 
é . | | ‘ oa 4 ‘| — ‘ 42, cur rr 
sale, and the proce ds of such sale, to wit, th im of SZ.1L00. was. by 


the said marshal, paid into the registry of the court ; 

And wl reas the value of said canai-boat ° \\ biilaim \\ orden. 
after process duly issued against he r, Was OXea )\ consent at ne 
sum of $1,000, for which the usual stipulation for value was « 
given: Now, therefore— 
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findings of the court and the refusals of the court to find as follows: 
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325 it is further ordered, adjudged, and decreed that the pro- 

ceeds of the sale of the said steam canal-boat “Sydney,” to- 
gether with the interest thereon which has aecrued since the same 
was deposited in the registry of the court, be paid over to the libel- 
lants herein or to their procvor, Kdward D. Met arthy, sq. (after 
first deducting the fees of the officers of the court), towards the satis- 
faction of this decree unless an appeal be allowed, taken, and _ per- 
fected within forty-five davs from the date of this decree. 

It is further ordered, adjudged, and decreed that unless such ap- 
peal be allowed and perfected within said time the stipulators for 
costs and for the value of the canal-boat " William W orde _ filed 
on behalf of the claimant in this action, cause the engagement of 
their stipulations to be performed or to show cause before this hon- 
orable court within four days after the expiration of eald Lime LO upe- 
peal and after the service of a COpy ot this decree upon the proctors 
for said claimant, or upon the first day of jurisdiction thereafter, why 
summary judgment should not be entered against them and libel- 
lants and appellees have execution towards the satisfaction of this 


re 
decree. WM. J. WALLACE. 


326 | Endorsed :] U.S. cireuit court, southern dist. of N. Y. The 
Providence Wash. Ins. Co. et al., lib’ts, against The “Sydney,” 
&e., defendant. Final decree. Edward D. MeCarthy, proctor for 


libellants, 50 Wall street, New York city. To Hyland & Zabriskie. 
Esqs., proctors for claimant. Admitted service of copy M’ch 31, °87, 
Ree’d March 28, ’87. Filed March 30, ’87. 

[Endorsed :|] Sirs: Take notice that the within-proposed decree 
will be presented for settlement to the Honorable William J. Wal- 
lace, circuit judge, at his chambers in the post-office building, N. Y. 
city, Ol) the 29th day of March, 1SS7, at 10.45 o'clock “al. Th). Meh 
28.87. Yours, E. D. McCarthy, libt’s proctors. To Hyiand & 
Zabriskie, cl’m’t’s proctors. 


—, uttorneyv for —. 


327 The claimant of said vessels thereafter and on the 18th day 

of May, 1887, took an appeal from said final decree to the 
Supreme Court of the United States, and on said day filed in the 
oflice of the clerk of said circuit court the following exceptions, 
namely : 


325 Circuit Court of the United States for the Southern District 


oO} New Yo! k. 


THe PROVIDENCE WASHINGTON INSURANCE COMPANY 
of Providence, Rhode Island, aud The Security In- 
surance Company of New Haven, Connecticut, Li- 
bellants and Appellees, 


Co exceptions. 

Tue SreaM CANAL-Boat “Sypney.” Her ENGINEs. 
etc., and The Canal-Boat “ William Worden.” Her 
Tackle, Apparel, etc., whereof Charles E. Wager is 
Claimant and Appellant. 


The claimant and appellant, Charles E. Wager, excepts to the 
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agreement for transportation of the cargo between Morse & Co. ana 
the claimant the latter was to receive five cents per bushel as freight, 
less the amount to be paid “us premium for Insuring the Cargo and 


less a commission of five per cent. upon the whole freight money to + 
Morse & Co;” to which the claimant excepts on the ground that 
there is no evidence upon which to base such a finding of fact. 

He ought to have found, as appears by the ngreemMenltl between 
Morse & Co. and the claimant, set forth in the third finding of fact, r 
that the claimant was to receive five cents per bushel as freight, gt 


being the same rate agreed upon by Morse & Co. and claimant with 


Meadows. 7 


To the ninth finding of facet. 


He finds iu the ninth finding of tact that “ the boiler had not been 


thoroughly tested or examined since the preceding July,” and that 
ie _— " . ° . a i 
“at Troy, New York, no thorough examination or special test of the - 


boiler was made to ascertain what its condition really was. The 

eondition of the boiler was such that the defects existing would have 

been discovered if athorough examination and test had been made; ” 

to which the claimant excepts on the ground that there Is no evi- 
dence upon which to base such a finding of fact. 


oS He ought to have found that the boiler was examined by 

the maker thereof, Gordon W. Hall, on or about the 20th of 
May, 1883, at Lockport, New York, and was tested and found to be ' 
tight, and that thereafter, when said boiler was repaired at Troy, it P 


was again tested by putting on steam and found to be tight, and 
that no other defects were found in the boiler except the flue, which 
burst, and which bad been repaired at Troy before said steamboat 
continued on her voyage down the Hudson river, and that there 
was DO negligence shown on the part of the master and crew of the 
“Sydney ” and “ Worden” whereby said accident was occasioned. 


Exceptions to Conclusions of Law. 
irst. 


To the first conclusion of law. 


The court finds as a conclusion of law that “ the loss was sustained | 
by the reason of the negligent navigation of those in charge of the 4 
‘Sydney; ” to which the claimant excepts. 

He ought to have found that there was no negligence on the part | 
of the persons navigating and in charge of the “Svdney ” whereby | 


said loss was oceasioned. 


Second. 


‘To the second conclusion of law. 


The court finds as a conclusion of law that “ the libellants are en- 
titled to a decree in the sum of six thousand one hundred seventy- | 
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‘Providence Washington Ins. Co., Providence, R. I. 
Security Ins. Co., New Haven, Conn. 


New England Underwriters, inland marine department; Worth- 
ington «& Sill, gen’l agents, Buffalo, N. Y. 


Canal Cargo Cr rtificate. 

No. 668. . $9,875. 

This certifies that H. Morse & Co. insured under and subject to 
the conditions of policy No. 772, issued by the New England Under- 
writers, in the sum of ninety-eight hundred seventy-five dollars in 
board cargo ol boat “ Win. Worden ” 

On wheat, $9,875, at and from Buffalo to New York, —— to 

Loss (if any) payable to assured or order and return of this certi- 


ficate. 
334 This certificate of insurance is not valid until counter- 
signed by the authorized agent of this company at Buffalo, 
B. de 
Buffalo, N. Y., May 17th, 1885. 
WORTHINGTON & SILL, 
Gre ile ral Aa nts. 

Written across face in red ink : 

Received, New York, June 26th, 1883, from New England Under- 
writers ninety-two hundred eleven ;j,; dollars in full for all loss 
and damage under this certificate, which is hereby surrendered and 
annulled. 

$9,211.70. ARMOUR, PLANKINTON. 

WHITLOCK. 

Endorsed : HH, Morse WN Co,’ 


The way and manner in which this insurance was made on the 
cargo of wheat is the way and manner in which it has been cus- 
tomary to Insure cargoes of grain in the canal transportation busi- 
ness for the last twenty-five years, and in no case of loss to the 
owners has it appeared that the insurance company has claimed to 
be subrogated to the rights of the owners as against the earrier:” 
which the court refused to find or pass upon, and to such refusal to 
find and pass upon claimant excepts. 


Third. 
To the eighth finding of fact requested by claimant. 


Claimant requested the court to find as follows: 
“ Kighth. Thereupon H. Morse & Co. and Captain Charles E. 
W ager signed the above Set forth bill of lading and took the bill 
ol lading and the above set forth certificate of insurance, 
335 which H. Morse & Co. endorsed in blank, and pinned them 
together and delivered them thus pinned together to Wm. 
Meadows, the above-named shipper, on receipt of the above-men- 
tioned cargo of wheat in board the ‘ Worden.’ There was no con- 
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versation between Morse & Co. and Meadows with reference to this 
particular Insurance contract: which the court refused to find or 
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Morse & Co. they intended to insure H. Morse & Go. and Captain 


Charles E. Wager, the owner of the boat‘ Worden” Morse & Co. 
when they al] plied for the insurance, acted as agent for Capt Lin 
Wager and received said commission of five cents on the amount 
of the freight; ” which the court refused to find or pass upon, and 
to such refusal to find OF pass U 
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said insurance company, the libellants, and payment therefor was 
made to Armour, Plankinton & Co., the consignees of the cargo, and 
to H. Morse & Co. on presentation of said certificate of insurance, as 


their respective interests appeared. The loss was paid under 


3387 the said insurance voluntarily, and no mistake of facts or 
charge of fraud 1s alleged or proved ; % which the court refused 
to find or pass upon, and to such refusal to find or pass upon claim- 


ani excepts. 


Kaceptions to the Refusal to Find or Pass upon the Conclusions of Law 
Proposed by Claimant 


lirst. 


Claimant requested the court to find as a conclusion of law as 
follows: 

“ First. Under the terms of the bill of lading H. Morse & Co. and 
Charles E. Wager were carriers of the said Cargo of wheat on the 
poat ‘ William Worden;’” which the court refused to find or pass 
upon, and to which refusal to find or pass upon claimant excepts. 


Second. 


Claimant requested the court to find as a conclusion of law as 
follows: 

“ Second. The open policy of insurance and the certificate of in- 
surance are to be read together as constituting the contract of insur- 
ance, and under their terms, read in the light of the bill of lading 
to which the certificate was pinned, Armour, Plankinton & Co. were 
insured as owners, H. Morse & Co. as carriers and advancers, and 
Charles E. Wager as carrier;” which the court refused to find or 
pass upon, and to which refusal to find or pass upon claimant ex- 
cepts. 

Third. 

Claimant requested the court to find as a conclusion of law as 
follows: 

“Third. That payment of the loss under said policy of in- 

338 surance and said certificate of insurance to any one or more 

of the insured was for the benefit of all the insured, and no 

cause of action remains to any one of the insured against the others, 

and therefore no cause of action by subrogation to an insurance com- 

pany could accrue against any one of the insured. In other words, 

there could be no subrogation ;” which the court refused to find or 

pass upon, and to which refusal to find or pass upon claimant ex- 
cepts. 

Fourth. 


Claimant requested the court to find asa conclusion of law as 
follows: 

“Fourth. A voluntary settlement and payment of the loss under 
the insurance policy are binding and cannot be ripped up and set 
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2 1() [ndorsed:| U.S. eireuit court, S. D N. ¥. The Provi- 

dene Was! LNetol Ins. Co. & ano imalnst Phe Steam Canal- 

4 Boat “Sydney” & ano. (Copy.) Clatmant’s exceptions to findings 
& to refusals to find. Hyland & Zabriskie, proe’s for claimant. 30 

Park Place, rooms 30, 31, & 32, New York city lo - ——, Esq., 

— for —. Due and timely service of the within exceptions and 


Moe is hereby admitte 
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in the office of the clerk of the above-named court, in the P. O. b’ld’g, 
in the city of New York. Dated N. Y. city, May 18, 1887. Yours, 
&e., Hyland & Zabriskie, proc’s for claimant; office and P. O. ad- 
dress, No. 30 Park Place, New York city. / 


Ciry AND CouNnTY OF New YORK, 8s: 


— —,, being duly sworn, says that he is — vears of age; that 
on the — day of , 188—, at No. — —-, in the city of New York, A 
deponent served the within — on —— ——, the attorney for the — 
therein named, by delivering to and leaving with a person in charge 
of said office at above place a true copy thereof, said —— < 
being absent at the time of such service. , 


Sworn to before me this — day of ——, 188- 


34] On the 18th and 19th days of May, 1887, the claimant of = 
said vessels also filed in the office of the clerk of the sald clr- 

cuit court the following notice of appeal, citation, and petition of 

appeal, duly approved and allowed by Hon. Samuel Blatchford, one 

of the associate justices of the Supreme Court of the United States, 

and his bond on appeal, also duly approved by said associate justice, 

namely : 


842 United States Cireuit Court, Southern District of New York. 


THe ProviIpENCE AND WASHINGTON INSURANCE COMPANY OF ) 
Providence, Rhode Island, and The Security Insurance Com- | 
pany of New Haven, Connecticut, Libellants and Appellees, | 
Us. 
Tue SreaM CanaL-Boat “Sypnery,’ Her Enatnes, Erc., and Tue | 
Canal-Boat “ William Worden,” Her Tackle, Apparel, etce., | 
whereof Charles KE. Wager is Claimant and Appellant. J 
Take notice that Charles E. Wager, the claimant herein, hereby 
appeals to the Supreme Court of the United States from the whole 
and every part of the decree entered In the above-entitled cause on 
the 30th day of March, 1857, and dated Mareh 29th, 1887. 
Dated New York Gity, May 16th, 1887. 
Yours, &c., HYLAND & ZABRISKIE, 
Proctors for Clm’t and App'lt, 30 Park Place, New York City. "le 


To E. D. McCarthy, Esq., proctor for libellant, and Timothy Grif- 


fith, Esq., clerk U.S. circuit court, S. D. of N. Y. 


343 | Endorsed :] U.S. circuit court, south. dist. of N. Y. The 

Providence Washington Insurance Co. e¢ al. against The Steam 
Canal Boat “Sydney” &ano. Notice of appeal and filing. Hyland 
& Zabriskie, proc’s for cl'in’t & appl’t, 30 Park Place, rooms 30, 31, & 
32, New York city. To , Esq., — for —. Due and timely 
service of a copy of the within notice of appeal is hereby admitted. 
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Dated N. Y. city, May 18, 1887. E. D. McCarthy, proctor for libel- 
lant. U.S. cireuit court. Filed May 19,1887. Timothy Griffith, 
clerk. 

| Endorsed :] — court. —— ——, plaintiff, against —— 
defendant. ‘To ——, attorney for ——- ——. Sir: Please take 
notice that the within is a true copy of — in above-entitled 
action, this day duly filed and entered in the office of the 
clerk of the above-named court in the —, in the city of New York. 
Dated N. Y. city, —— —,188-. Yours, &c., Hyland & Zabriskie, at- 
torneys for —— >; office and P. O. address, No. 30 Park Place, 


New York city. 


Ciry AND County or New YORK, gs 


— —, being duly sworn, says that he is— years of age; that 
on the — day of , 188-, at No. — ——, in the city of New York, 


depone nt served the within — on ——— - —, the attorney for the — 
P : bos 5 eomens :, ) ] 24 3 6 he . ._ 
therein named, by delivering to and raving With a person in charge 


of = said othee “at above place a true copy tiie reoft, said — being 


absent fil the time of such St rvice. 


Sworn LO before ne this — day of —— ISS 
o44 by the Honorable Samuel Blatehi rd. one of the associate 
justices of the Supreme Court f thy lL nited Sractes and 


. . . . . . | 
clreult justice in the second circuit 


To the Providence Washington Insurance Company of Providenee, 
Rhode Island. and the Security lnsuran el tmupany of New Haven, 
Connecticut: 


Whereas Charles EK. Wager, as claimant, has made the appeal to 
the Supreme Court of the United States from a decree rendered in 
the circuit court of the United States for the southern district of New 
York, in) the si cond cirecult. 1 your lavor an igainst suid claim- 
ant, which decree awards said libellants the sum of six thousand 
one hundred and seventy-five 5°; dollars principal, one thousand 
four hundred and twenty ,,°; dollars interest, and six hundred and 
fifty-six °° | 
tice and petition of appeal of the said claimant, and has filed security 
required by law, you are therefore cited to appear before the said 
Supreme Court, at the eity ot Washingt nm, D. C.. on the seeond 
Monday of ( ctober next, to do and recel Vt whit may appertain LO 


lollar taword _ ] Bg 
- GOLIATS COSTS a8 taxed, aS stated and alleged 1n the no- 


justice LO be done in) the por mises. 


Given under my hand at the eity of Washington, D. C., this 17th 
day of May, in the year of our Lord ols thousand ( ight hundred 
and elglty-seven. 

(Signed) ' SAM’L BLATCHFORD, 


Associate Justice ot thie Supreme (ourt of thie l nated Slates. 
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345 Supreme Court of the United State 


THe PROVIDENCE WASHINGTON INSURANCE COMPANY OF PROVI- ) 
DENCE, Rhode Island, and The Security Insurance Company of 
New Haven, Connecticut, Libeilants and Appellees, 


ve 

Tue Steam Canat-Boat “SypNE1 Y,” Her Enaines, Erc., and THe | 
Canal-Boat “ William Worden,” Her Tackle, Apparel, ete., | 
whereof Charles E. Wager is Claimant and Appellant. 


To the honorable the Supreme Court of the United States : 

The petition and appeal of Charles E. Wager, the claimant and 
appellant above named, Fg se wgger perma t| 

That on the 23d day of . July, ISSS, the libellants herein filed their 
libel in the district court of the United States for the southern dis- 
trict of New York against the above-named vessels, claiming nine 
thousand two hundred and eleven ,',5, dollars in an alleged cause 
of collision, civil and maritime, and to which libel the appellant 
refers for further particulars. 

That process was duly issued by said district court and the said 
vessels attached thereunder, and thereafter the said canal-boat 
: William Worden ” Was bonded n the sum of one thous nd dol- 
lars, her value having been fixed at that amount bv consent, for 
which the usual stipulation for value in that sum was duly given. 

That on or about the 25th dav of July, 1883, the said steam canal- 
boat “Sydney,” then being in the custody of the U.S. marshal for 
the southern district of New York, pursuant to said process, was, by 

order of said district court, with the consent of her owner, 
346 this appellant, duly sold bv said marshal al public sule, and 

the proceeds of sald sale, LO wit, the SUD of two thousand One 
hundred dollars, Was by the marshal pal into the I'¢ oistry ol this 
court. 

That on or about the 10th day of September, 1883, this appellant, 
having given the usual stipulation for costs, filed in the office of 
clerk of the said district court bis answer to said libel pr aying that 
the same be dismissed with costs, as by reference to said answer will 
more fully appear. 

That the said cause came on to be heard before Honorable Addi- 
son Brown, judge of the said ee the 6th, 7th. poem 
days of January, 1885, upon the pleadings herein and the proofs 
adduced on behalf of the libellants and claimant and argument had 
thereon, and,the said cause having been submitted on the last-named 
day, the said district court Judge did, on the 18th day of February, 
ISS, make ra final decree or sentence in favor of said claimant 
herein dismissing the sald libel with COSLS, as by a reference LO the 
suid decree will more fully appear. 

That after the entry of such final decree an appeal was taken to 
the circuit court of the United States for the southern district of New 
York by the said libellants, and the said Cuuse Was removed thereby 
to the sald elreult court upon the pleadings and proofs in the dis- 
trict court and additional proofs taken in the circuit court, and such 
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o49 [ Endorsed :| U.S. Supreme Court. The Providence Wash- 

ington Insurance Co. & ano. against The Steam Canal-Boat 
“Sydney ” & ano, Chas. E. Wager, claimant. Petition of appeal, 
order allowing same, and citation. Hyland & Zabriskie, proce’s for 
cl’m’t & app’l’t, 30 Park Place, rooms, 30, 31, & 32, New York city. To 
— —, sq., — for —. Service of a copy of the within petition, 
order, & citation is hereby admitted. Dated N. Y. city, May LS, 
1887. KE. D. McCarthy, proctor for libellant. U.S. circuit court. 
Filed May 3, 1887. Timothy Griffith, clerk. 


| Endorsed :| — court. —— , plaintiff, against —— ——, 
detendant. ‘lo——-——, attorney for —. Sir: Please take notice 
that the with is a true cCOpPy of — 1) above-entitled action, 
this day du V tiled and entered in the office of the clerk of 


the above-named court, in the —, in the city of New York. Dated 


N. Y. city, —— —, 188-. Yours, &e., Hyland & Zabriskie, attor- 
neys for —; office and P. O. address, No. 50 Park Place, New ‘York 
city. 
City AND CounTy oF NEW YORK, 88: 

— ——, being duly sworn, says that he is — years of age; that 
on the — day of ——,1558-,at No. — ——, in the city of New York, 
deponent served the within — on —— ——-, the attorney for the — 


therein named, by delivering to and leaving with a person in 
charge of — said office at above place a true COpPy thereof, said — 
being absent at the time of such service. 


Sworn to before ie this — day of —— ISS 


ner ee cee nee eaten me 


350 United States Circuit Court, Southern District of New York. 


THe PRovIDENCE WASHINGTON INSURANCE COMPANY OF PROVI- ) 
dence, Rhode Island, and The Security Insurance Company of | 
New Haven, Connecticut, Libellants and Appellees, | 

I's 

THE STEAM CANAL-Boat “Sypney,” Her Enaines, Erc., and THe | 
Canal-Boat “ William Worden,” Her Tackle, Apparel, ete. | 
whereof Charles E. Wager is Claimant and Appellant. J 


Know all men by these presents that we, Charles Ek. Wager, claim- 
ant and appellant, and Henry Morse and Alanson Morse are held 
and firmly bound unto The Providence Washington Insurance Com- 
pany of Providence, Rhode Island, and The Security Insurance 
Company of New Haven. ( ‘onnecticut, libellants above named, in the 
sum of twenty-five hundred dollars, to be paid to the said libellants, 
their and each of their successors or assigns; for the payment of 
which, well and truly to be made, we bind ourselves and each of us, 
our and each of our heirs, executors, and administrators, jointly and 
severally, firmly by these presents. 

Sealed with our seals and dated the 10th day of May, 1887. 
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302 [Endorsed :] U.S. circuit court,S. D.of N. Y. Providence 

Washington Insurance Co. et al. against The Steam Canal-Boat 
“Sydney,” &c. (Copy.) Bond on appeal. Hyland & Zabriskie, 
proc’s for claimant, 30 Park Place, rooms 30, 31, & 32, New York 
city. To —— ——., sq... — for —. Due and timely service of a 
copy of the within bond on appeal is hereby admitted. Dated N. 
Y. city, May 19th, 1887. U.S. circuit court. Filed May 18, 1887. 
Timothy Griffith, el’k. 


City AND CountTy OF New YORK, 88: 


—— ——, being duly sworn, says that he 1s — years of age; that 
on the — day of ——, 188-, at No. — ——, in the city of New 
York, deponent served the within — on —— ——, the attorney for 
the — therein named, by delivering to and leaving with a person in 
charge of — said office at above place a true copy thereof,said —— 


—— being absent at the time of such service. 


Sworn to before me this — day of ——, 155-. 


DIO The following are copies of the order permitting further 

testimony to be taken, consent and order of sale of the steam 
canal-boat “Sydney,” venditioni exponas issued thereon, marshal’s 
return thereto, consent fixing value of “ William Worden,” stipula- 
tion for value given by the latter vessel, the opinion of the district 
court, the decree of the district court, libellants’ notice ol appeal 
therefrom to the circuit court, and the amendments made by the 
circuit court to its findings as contained in its first opinion above 
set forth. 


304 At a stated term of the circuit court of the United States 

for the southern district of New York, held at the court-rooms 
thereof, in the P. O. buiiding, in the citv of New York, on the 17th 
day of April, 1886. 


Present: Honorable William J. Wallace, judge. 


THE PROVIDENCE WASHINGTON INSURANCE COMPANY ef al. 
ag st 

THe STEAM CANAL-bBoat “SypNney” and Tue Canat-Boar “ WIz- | 
LIAM WORDEN,’ whereof CHARLES E. WaGER is Claimant. |] 


The libellants having appealed to this court from the judgment 
of the district court entered in this action on the 18th day of Feb- 
ruary, 1885, dismissing the libel herein with three hundred and 
forty and ;°;?; dollars costs, as taxed, and the said appeal having been 
heard in this court and byan opinion of this court filed on the 18th 
day of March, 1886, in which it was decided that the claimant 
might have permission to apply to this court for leave to introduce 
further evidence upon the question whether the loss arose from the 
want of ordinary care and skill in the navigation of the boats within 
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twenty days thereafter, and the claimant, within the time 


IO mentioned in said opinion, having made application to this 
court for leave to introduce such proof, now, on reading and 
filing the said opinion of this court, the affidavit of J. A. Hyland, 
and notice of motion for permission to introduce such proof, and 
after hearing Messrs. Hyland & Zabriskie, proetors for the claimant, 
In bebalf of said motion, and E. D. McCarthy, Esq., proctor for the 
libellants, in opposition thereto, it is 
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tackle, apparel, ana iurniture, and, upon the certined COP oraer of 


i 
short publication, that he had mrivelh due 1) tice LO al 


o pers “~ 
claiming the same that the court would Ol this day proceed to the 


trial and condemnation of the said vessel, her tackle, &e., should no 
claim be interposed for the same, whereupon, on motion of E. D., 
McCarthy, Esquire, proctor for the libellants, proclamation was 
made for all persons Interested in the said vessel, her tackle, &e., to 
appear and interpose their claims; and Hyland & Zabriskie ap- 
pearing, on like motion, for claimant of the steam ecanal!-boat 
‘Sydney,’ it is further ordered that the defaults of all other persons 
be, and the sume are, accordirgly hereby entered. 

And, on like motion and the consent hereto annexed of said Hy- 
land & Zabriskie, it is further ordered that the clerk of this court 
issue a writ of venditiont exponas to the marshal of this district for 
the sale of said steam canal-boat “Sydney,” her engines, boilers, 
&e., returnable September term, 1885, the marshal giving six days’ 
notice of sale pursuant to law, and that the proceeds of such sale be 
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paid by said marshal into the registry of this court to the credit of 
this action to abide the further order and decree of this court. 


ADDISON BROWN. 


We consent to the entry of the foregoing order. 
August 14, ’83. 
HYLAND & ZABRISKIE, 


Proctors for Claimant “ Sydney.” 


997 SouTHERN District oF New YORK, 88: 
The President of the United States of America to the marshal of the 
southern district of New York, Greeting: 
Whereas a libel was filed in the district court of the United States 
for the southern district of New York on the 25d day of 
[n.s.] July, in the year of our Lord one thousand eight hundred 
and eighty-three, by— 


THe PROvIDENCE WASHINGTON INSURANCE ) 
COMPANY et al. | 
against — — 
a ; . . o im Collision, $9,211.75. 
Tue Steam CAanat-Boat “Sypney” and THe | ' 
Canal-Boat “Wm. Worden,” Their En- | 
eines, We. 


and praying that the same may be condemned and sold to pay the 
libellant the said amount; and whereas the said steam canal-boat 
” Sydney,” NXC., has been attached by the process issued out of the 
said district court, In pursuance of the said libel, and is now in cus- 
tody by virtue thereof; the steam canal-boat “ Worden ” not found; 
and such proceedings have been thereupon had that by the consent 
and order of the said court in this cause made and pronounced on 
the sixteenth day of August, one thousand eight hundred and 
eighty-three, the said steam canal-boat “Sydney,” her tackle, &e., is 
ordered to be sold by you and said marshal, after giving six 
808 days’ notice of such sale, according to law, and that you have 
the moneys arising from such sale, together with this writ, at 
a district court of the United States to be held for the southern dis- 
trict of New York, at the city of New York, on the first Tuesday of 
September, one thousand eight hundred and eighty-three, and that 
you then pay the same to the clerk of the court: Therefore you and 
the said marshal are hereby commanded to cause the said steam 
~anal-boat “Sydney,” &c., so consented to and ordered to be sold, to 
be sold in manner and form upon the notice and at the time and 
place by law required, and that you have and pay the moneys aris- 
ing from such sale pursuant to the aforesaid order or decree; and 
have you also then and there this writ. 
Witness the Honorable Addison Brown, judge of the said court, 
at the city of New York, in the southern district of New York, this 
seventeenth day of August, in the year of our Lord one thousand 
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stipulators undersigned shall at any tim 


or final order or decree of the said district 


~_ 


i 


court 


lation Is such that 
, upon 


| if the 
interlocutory 


aby appe Lhe iLe 


ihe 
or « 
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pay the money awarded by the final decree rendered by the court 

or the appellate court, if any appeal intervene, then this stipulation 

to be void; otherwise to remain in full force and virtue. 
CHARLEY E. WAGER. 
HENRY MORSE. 
ALANSON MORSE, 


court to which the above-tiamed suit may proceed, and upon notice 
of such order or decree to Hyland & Zabriskie, Esquires, proctors 
for the claimant of said canal-boat “ William Worden,” abide by and 
« 
NA 
Taken and acknowledged this 28th day of August, 1887, before W 
me as to Charles k. Wager. a 
[SEAL] DANIEL J. AUGUSTINE, of 
Notary Public, N. Y. Co. 
Taken and acknowledged this 3lst day of August, 1883, as to 
Henry Morse and Alanson Morse. 
[SEAL. | THOMAS M. CUTTING, 
Notary Public for rik County. 


< 


361 NORTHERN District oF New YORK, 88: 


Henry Morse and Alanson , parties to the above stipulation, 
being duly sworn, depose and say and each for himself deposes and 
says that he resides in Buffalo, in the northern district of New York ; 
that he is worth the sum of two thousand dollars over and above all 
his just debts and liabilities. 

HENRY MORSE. 
ALANSON MORSE. 


Sworn to this 29th day of Aug., 188-, before me— 

[SEAL. | THOMAS M. CUTTING, 
Notary Public for Erie County 
Recorded this — day of ——, LSS-. 
Approved September 3rd, 1883. 
E. D. McCARTHY, 
Proctor for Libellant. 
(Litle.) 
362 Browy, J.: 

The libellants at Buffalo insured a cargo of wheat on board the 
canal-boat Worden, in tow of the Sydney, consigned to Armour, 
Plankinton & Co., of New York. One of the steam-flues of the Syd- 
ney having burst while she was coming down the Hudson river, she 
became unmanageable, and, as the answer states, drifted with the 
tide upon the rocks of Esopus Island, whereby the cargo on board 

the Worden was lost. The cargo was abandoned to the libel- 
363  lants, who thereupon paid the consignees, as for a total loss, 
$9,211.75, and, claiming to be subrogated to the rights of the 
consignees against the carrying vessels for the loss of the wheat, 
filed this libel to recover the sum of $6,175.89, the amount of the 
loss, deducting the sum realized from the damaged cargo. The 


‘“r 
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¢ occurred through the negligence of 
the respondents, which the answer denies. 

On the question of negligence no evidence was given upon the 
trial. On that point both sides rested upon the pleadings, each 
claiming that the burden of proof was_upon the other. Without 
ref rence to the que Sstion of he rligenc however, Inasmuch iis the 


libel alleged that the strandin: 


carrier had given al clean bill of lading, binding himself to a de- 
livery of the goods without exception or qualification, the libellants 
claim that Upon payment to ft he eons mrees | hey were su brogated to 
the benefit of the consign¢ es’ right yf action for the loss of the goods 


) 
against the carrier as the principal debtor for the non-delivery of 
the cargo; also that upon the admissions of the answer 1t was in- 
cumbent on the carrier to show that the stranding was without any 
fault on his part, if that is material. 


riy} - } —_ .f ‘ 1; 1] R 
ne venerel jl ILICT pi Ss Ol IaW INVOKed DY Lit libellants are not 


} 
; 


+ 


] : ] | . . awe ‘ ' , : . ‘% i.4 ’ '¥% . ‘ 7 
dgenied, either as regards ah insurers right tosuvrogatlon, Upol pay - 


ss, to the mglhts of the assured against any other 


* 


ment of a total 

} 1 |] ' } } : 
persons primarily liable for such loss or as regards the presumptions 
of negligence. ‘The only question 1s as to th applicability of these 
prince) ies to | it facts of the case. 

The coutract OF Insurance It th Is cCuse ConLalins no CXpress pro- 
vision for any subrogation of the insurer to the rights of the assured 
Ol) pet) ment ol thie loss. In such Cases thi I loht Ol subrogation, if 
| art of the contract, does not depend upon the 
he form of it. but 1s a mere « q uly to be wi irked 


anyV @XIsts, DEIN No 


> ot 


eoutract or on 


°24° A v7 ’ acrl | ' | ‘ : ' ; ’ les } : . } « 
oot out through the 1 lights of the assured only in his relations to 
otner parties 
, ’ ] s cw , P c . : ' * 
If the assured has a legal right to indemnity for the loss against 


a carrier that has no legal or equitable right to the benefit of the 
Insurance, then the lability of the carrier to the assured is regarded 
as the primary liability for the loss, and the liability of the insurer 

o that of a sui ul | ly. Lhe insurer On 
payment Is, therefore, held in such eases to be « quitably entitled to 
stand in the shoes of the insured and to recover such indemnity as 
the insured was ent itled to recover Ag unst other persons havil iy lo 
right to the benefit of the insurance. (Mobile, &ce., vs. Jurey, 111 U 
S., 584-094; Hall vs. R. R. Cases, 13 Wall., 367; Garrison vs. Mem- 
phis Insurance Co., 19 How., 312.) In the case of Hali vs. Railroad 
Company, supra, the court say: “In respect to the ownership of the 
goods and the risk Ineldent thereto the owner (thi assured ) and the 
imsurer are considered but one person, having L cethe r the ben ficial 
right to the indemnity due from the carrier for a breach of his con- 


? 
, ’ ’ 
as secondary and similiar | 
" . : ’ ’ } 
| 


et “ | yams | | 
tract lor hnon-periormance Ol IS legal Gul) Standing thus as the 


insurer does, practically in the position of a surety, stipulating that 
the goods shall not be lost or injure d in conse puence of the peril 
insured against, whenever he has indemnified the owner (the as- 
sured) for the loss he is entitled to all the means of indemnity which 
the satisfied owner (the assured) held against the party primarily 
liable. His right rests upon the familiar principles of equity. It 
is the doctrine of subrogation, depend nt not at all Upon privity of 
contract, but worked out t hroug! 1 the right of the creditor or owner 
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(the assured). Hence it has often been ruled that an insurer who 


has paid a loss may use the name of the assured in an action to ob- 
tain redress from the carrier whose failure of duty caused the 
loss.” 
O09 As the right of the libellants to subrogation can only be 
claimed through the rights of the assured, the questions 
chiefly litigated were, first, who were insured under the policy in 
this case, and, second, was the owner of these vessels equitably en- 
titled to the benefit of the insurance, so as to cut off any right of 
subrogation that the insurers might otherwise have bad against 
him. 

The facts are as follows: The policy was issued in the name of 
Morse & Co., Whose business is variously described as that of for- 
warders, carriers, transportation brokers or, familiarly, sealpers. For 
convenience I shall call them forwarders. They belong to a class 
of middle-men long established in Buffalo, who handle all the freight 
business there as intermediaries between the boatmen and the owners 
of grain and produce or their agents who desire to ship it eastward. 
The forwarders see the consignors, agree upon the price of freight, 
which includes insurance; procure boats to take the grain upon the 
terms fixed, get a cei tificate of insurance and deliver it to the shipper 
along with the bill of lading, which they sign as well as the cap- 
tain; pay prior charges, if any; make any advances necessary to 
the boatinen for the trip, and receive, as compensation for their serv- 
ices, a commission, usually 5 per cent., upon the amount of stipu- 
lated freight. The insurance companies that engage in this kind of 
insurance have provided a particular form of policy specially pre- 
pared for it. The shipper designates the company in which the in- 
surance shall be effected. The forwarder at the beginning of each 
season procures from the various companies what is termed an 
“open policy,” which is attached to a “ policy book,” in which are 
entered the particulars of each insurance under it. To effect a par- 
ticular insurance the policy and the policy book are taken to the 

office of the company’s egents, who enter in the policy book 
366 the particulars of the insurance as applied for, and thereupon 

issue and deliver to the forwarder a certificate stating that 
insurance is effected under the policy upon cargo on board the vessel, 
of the value designated and on account of the persons named, the 
loss, if any, payable to “the assured or order and return of this cer- 
tificate.” ‘The certificate is thereupon indorsed in blank by the for- 
warder and delivered to the shipper with the bill of lading, also 
signed by the forwarder, as above stated. 

The transaction in this case was in accordance with the general 
custom above described. ‘The grain in question was in charge of 
Mr. Meadows, us agent of the consignees in New York. Morse & 
Co. applied tu him in negotiating for its transportation, and agreed 
upon the rate of five cents per bushel, including insurance, which 
the shipper directed to be taken in the libellants’ company. Morse 
& Co. thereupon placed the transportation with Captain Wager, the 
owner of the Sydney and the Worden, and the grain was loaded 
upon the latter. When the cargo was loaded Morse & Co. obtained 
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¢,and having previously procured a cer- 
tificate of insurance delivered it, indorsed by them in blank, to Mr. 
Meadows, along with the bill of lading, which Morse & Co. also 
signed, paying him at the time $200 for prior charges. The bill of 
lading recited Meadows as shipper on board the Worden, and pro- 
vided for the delivery of the grain to the consignees in New York, 
without any exception or qualification, on payment of freight and 
prior charges, which were to be paid to Brooks & Co., the New York 
agents of Morse & Co. 

The forin of insurance was as follows: The “open policy ” No. 
772 states that the libellants, “ by this it icy on account of Morse 
& Co., for whom it nay concern, do insure the several persons whose 

names are hereinafter indorsed thereon as owner, advancer, 


the captain’s bill of lading 


= 
(>i 


oO{ Or COoINMOn carrier Ol) voods on his OW l} boat or boats belong- 
ing to others, from place to place, as indorsed hereon or ina 


book kept for that purpose, for the amounts, at the rate, and Ol) the 
goods 3] ecified in said indorsem« nt: no risk considered aus insured 
until sald indorsement Is approved and sioned,.” 

There are various provisions in reference to the lading and un- 
lading and the time allowed therefor. ‘The risks assumed by the 
company are those “of the Seas, canals. rivers, and fire, and all 
other perils, losse Ss. OF tnisfortunes LO thi (r¢) ds during said trip, eX- 
cepting perils, &e., from ice, jettison, theft, &e., or from want of or- 
dinary care and skill in lading or havigating said boats.” There 
are numerous other provisiops not material in this case. The cer- 
tificate issued May 17th, on the application of Morse & Co., states 
that Morse & Co. is insured under policy No. 772 in the sum of 
SO STS in board eargo of boat Wm. Worden, on wheat, 89.875. at and 
from Buffalo to New York, loss, if any, p iyable lo assured or order 
and return of this certificate.” 

The name of the consignee Is not usual V made known to the 
forwarder, and was not in this case known to him until the grain 
was loaded. Upon the delivery of the bill of lading to the shipper 
the name and direction of the consignee were written in the margin. 
When Morse & Co. obtained the certificate of insurance they did not 
know who was to be the consignee. ‘The.agents of the insurers in 

Fuftalo who insured the certificate ana made the enury 11) the policy 
book were fully acquainted with the established customs and usages 
in this business. ‘They knew that Morse & Co. were forwarders, do- 
ing business in the manner above stated; they understood that the 
certificate of insurance applied for was designed to accompany a bill 
of lading of the goods in) question : that Morse & Co. obtained the 

shipment of this Cargo as agelits Ol the captain ; that they 
068 usually signed the bills of lading along with the captain; 

that they were accustomed LO pay Prior charges and tO make 
advances to the captain ; that the price of freight included insurance, 
and that Morse & Co. were paid for their services by a commission 
on the amount of freight. 

Upon the facts above stated it is manifest that the consignees and 
the carrier, as well as Morse & Co., had, each of them, an insurable 
interest in the cargo to its whole value. Any person responsible for 


$2—294 
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goods in his custody has an insurable interest in them to the ex- 


tent of his liability (3 Kent, 262; Hutch. on Carr., sec. 429; 2 Duer 


Ins., 49; Arnould do., see. 107; Hooper vs. Robinson, 98 U.S.,528, 538; 
per Gray, J., Eastern R. R. vs. Relief, &c., 98 Mass., 425; Common- 
wealth vs. H. & L. Co., 112 Mass., 136, 141; Savage vs. Corn Ex- 
change, &c., 36 N. Y., 655; Hi urvey vs. Cherry, 76 N. Y., 436; War- 
ring vs. Ins. Co., 45 N. Y., 606). The consignee had an insurable in- 
terest because he was owner; the carrier, because as carrier he was 
answerable to the owner for the full value; Morse & Co., because by 
signing the bill of lading they were equally responsible to the con- 
signee for the safe delivery of tlhe cargo. As respects the consignee, 


indeed, both Morse & Co. and Captain Wager by signing the bill of 


lading jointly made themselves jointly liable as carriers, although 
as between themselves Morse & Co. were but agents in procuring 
freight and making advances on account of Captain Wager as prin- 
cipal. ‘To secure themselves Morse & Co. took a separate bill of lad- 
ing from the master, in which they were described as shippers, and 
the boat and cargo were consigned to Brooks & Co., New York, us 
agents of Morse & Co. As each of these three parties had an insur- 
able interest to the full amount, it was competent for Morse 
369 & Co., in taking out the insurance under an open policy “ for 
whom it might concern,’ to insure for the direct benefit of all 
three, anc d had the certificate of insurance, besides the words “ Morse 
& Co.,” contained the additional words “ on account of whom it may 
concern,’ like the original policy, there can be no question that 
under the proofs in this case the policy would have inured directly 
to the benefit of all three and all of them be “the assured,” for 
the evidence leaves no question that Morse & Co. intended this in- 
surance to operate 1n some form for the benefit of all. The agents 
of the Insurance company so understood it. Morse & Co. in effect- 
ing the insurance did it by the direct request of the consignees’ 
agent; and they as clearly acted and were understood to be acting 
on aceount of the captain also. The insurance premium, though 
paid by Morse & Co., was charged as an advance against the captain 
and the freight and was allowed as such by the captain before the 
loss, and the direct evidence is that they acted for the captain’s bene- 
fit as well as for their own. It is well settled that a policy “ for 
whom it may concern” in such a case inures to the benefit of all 
persons having an insurable interest that are intended to be bene- 
fited by it whether known to the insurers or not, and that such per- 
sons may sue upon the policy in theirown names. In such cases, 
also, a recovery by one inures to the benefit of all and bars a pa 
ery by the others in privity. (Hooper vs. Robinson, 98 U.S., 528: 
Aldrich vs. Equitable Safety Ins. Co., 1 Woodb. & Min., 272+ Hen- 
shaw vs. pr ap il, &e., 2 Blatch., 99; Fabri vs. Phoenix Ins. Co., 
55 N. Y., 129,133; Wals h vs. W ashington, &c., 33 do., 427,439; The 
Monarch “aa. Co., 5 El. & BL, 870; 1 Arnould Ins., 169, note.) 
The certificate of insurance issued in this case does not contain 
the words “on account of whom it may concern” or any 
370 equivalent words, but the names of Morse & Co. only. The 
necessary construction of the original policy, with its condi- 
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tions, is that, in order to make any particular transactions available 
under it, the names of the individuals on whose account any partic- 
ular insurance under it is effected must appear by endorsement on 
the policy or by an entry made in the policy book. This condition 
of the policy is a perfectly lawful one, and, being clearly expressed, 
is controlling. In this case the name of Morse & Co. alone is en- 
tered in the policy book, without any such additional words as “ for 
whom it may concern,” nor are they deseribed as agents, The cer- 
tificate is in accordance with this entry. and is made payable to 
Morse & Co. or their order. There is no language tiiat can be so 
extended as to include any other persons. Upon the written con- 
tract, therefore, “the assured,” in the language of the policy, are 
Morse & Co. only. In such a case parol evidence is not receivable 
to vary the written contract or to enlarge the interests of the per- 
sons directly assured. (Arnold Ins., 169, note; Mead vs. Mercantile, 
&e., 67 Barb., 519.) The endorsement of the certificate by Morse & 
Co. to the consign es, who were the owners of the Cargo, effectually 
secured the latter, and the consignees, in receiving payment of the 
loss rom the insurers. received it not as” the assured x under the 
policy, but as the endorsees of Morse & Co. pursuant to the terms of 
the contract, which provided for payment “ to order.” ‘This was the 
mode agreed on and accepted for the security of all. It was a legal 
and effectual mode. In paying the consignees the insurers paid 
them on account of \iorse Ww, COo.. who were — the assured “ pursuant 
to the endorsement, and hence the rights, i! inv, to which the in- 
surers were subrogated upon this payment were the rights of Morse 

W Co. and hot the rights of the consign 6s. inde pendently COll- 
od sidered, against Captain Wager and his vessels. In legal 

effect the transaction is the same, as respects the Insurers’ 
rights of subrogation, as if they had paid the wnole loss to Morse & 
Co. as the assured, and the latter had then paid the owners In dis- 
charge of their liability to them. 

2. The relation of Morse W Co. and ( iptain W ager, as between 
themselves, was, as I have said, that of agent and principal. Morse 
& Co., by signing the bill of lading, had, indeed, made themselves 
liable as principals to the consignees, but, as between themselves, 
their liabilities were those of principal and surety. ‘The insurance 
effected by Morse & Co. was, as I have said, clearly shown by the evi- 
deuce to have been intended as much for the benefit of Captain 
Wager as for themselves. It was effected upon his request and au- 
thority, and the premiums paid by Morse & Co. were charged against 
the captain and freight. Captain Wager was absolutely liable to 
Morse & Co. for this advance of premiums, whether the freight or 
insurance money should ever be collected or not. The fact that 
these premiums, as part of the freight, were a lien upon the cargo 
and would be repaid to the captain or to Morse & Co. upon the de- 
livery of the cargo to the owners, in case there were no loss of the 
Curgo, is therefore immaterial as respects Captain Wager’s Interest 
in the policy. The insurance company sufficiently understood all 
this, since it was in the usual course of business, as fully understood 
by them; but the insurance did not cover any negligence of the 
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carrier, because such negligence was expressly excepted by the 
terms of the policy. Under such circumstances ™ can be 
no question that Morse & Co., on recovering from the insur- 
ance company the whole amount of the loss, would hold the 
money for the discharge of the joint obligation of themselves 
and Captain oo r to the consignee, and to that extent they 
would be regarded as trustees of Captain Wager, as the 
of2 principal ob ligor, and Captain Wager, as principal, would 
have the right to compel that application of the insur- 
ance moneys. This would not in any way conflict with any of the 
terms of the policy or of the certificate, and the relation of the par- 
ties and the circumstances that gave Captain Wager this right could, 
therefore, be legally established by parol. The situation is in sub- 
stance analogous to the situation of mortgagor and mortgagee, 
where the latter, at the request of the mortgagor, insures the mort- 
gaged pre mises in his own name and at the CX pense of the mort- 
gagee, and the insurance is intended for the benefit of both. In such 
cases it has been repeatedly held that the mortgagor is entitled to 
the benefit of the insurance, and to have the amount paid to the 
mortgagee by the insurers applied in reduction of the mortgage debt, 
and that the insurers consequently have no right of subrogation 
thereto. (Holbrook vs. American Ins. Co., 1 Curt., 198,200; Ker- 
nochan vs. N. Y. Bowery, &c., 17 N. Y., 428; Warren vs. Louder, 
N. Y., 581,585; Cromwell vs. Brooklyn Fire Ins. Co., 44 N. Y., 42, 
17; Story, J.. in Prev. W. Ins. Co., 16 Pet., 502 to 507.) 

But if the mortgagee insured his own Interest without any privity 
with the mortgagor, or if the insurance policy itself in terms pro- 
vides for subrogation to the mortgagee’s rights upon payment of 
the loss, then the terms of the policy will prevail and the mortgagor 
cannot have the benefit of the insurance or compel the application 
of the payment to the reduction of his debt, and the insurers will be 
entitled to be subrogated to the mortgagee’s rights against him. 
(Springfield, &e., vs. Allen, 43d N. Y., 389; Excelsior, &c., vs. R. Ins. 
Co.. &e¢., 55 N. Y., 343, 359; Foster vs. Van Reed, 70 N. Y..19;: Bank 

of So. Car. vs. Bickwell. 1 Clif.. 85.91 to 93.) 
oie In this case there is no provision for subrogation in the 

insurance contract; hence any right of subrogation here, as 
previously stated, isa mere equitable right depending upon theactual 
relation of the other parties to each other. [t is therefore subordi- 
nate to the equitable rights existing between a principal and his 
agent who effects the insurance for the benefit of both ana upon 
the account and at the primary charge of the principal. 

It has been held that where the carrier expressly stipulates in the 
bill of lading that he shall have the benefit of any Insurance effected 
upon the coods by the shippers ho subrogation agaist the carrier 
would arise In favor of the insurers upon their payment of a loss. 
(Carstairs vs. Mechanics, &c., 18 Fed. Rep., 473; Rintoul vs. N. Y. 
Cent., 21 Blatch., 429; 17 Fed Rep., 905.) 

If such a stipul: ition is upheld when inserted in the bill of lading 
it must be equally valid when clearly proved to exist by extrinsic 
evidence. This insurance having been obtained, in fact, ior the 
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benefit of Captain Wager as the principal carrier, and at his primary 
charge and request, as well as for the benefit of the agent, and also 
for the benefit of the consignees through an indorsement of the cer- 
tificate to them, the insurers in effect knowing all the facts, Captain 
Wager as principal has the superior equity to the application of the 
insurance moneys in discharge of his liability asearrier; and as this 
equity is incompatible with any subrogation to the rights of Morse 
& Co., as the“ assured,” against Captain Wager or his vessel, no such 
subrogation can be allowed. The insurer’s right being a mere 


a | 


equity to stand in place of Morse & Co., their right is subject to the 
saine equities that affect Morse & Co. (See Kernochan vs. Bowery, 
17 N. Y., 428; Benjamin vs. Saratoga Mutual, &e., 17 N. Y., 
ave 115.420: Cromwell rs. Brooklyn lire Ins. Co., 44 do., 42. 17.) 
As Captain Wager, moreover, had the right to have the 


. ? 


Moneys paid by the insurers, whether if was pald to Morse iV Co. or 
to their indorsees, applied in discharge of his, Captain Wager’s, ob- 
ligation as carrier, the payment by the insurers operated in law as 
an extinguishment of Captain Wager’s liability, and hence no obli- 
gation of Captain Wager to either Morse & Co.or to thé owners re- 
mained to which there could be any subrogation 


3. In what has been said above, reference has bes r) had toa loss 
only through CAUSCS covered by the policy The pO Icy, however, 


expressly excepts “ want of ordinary care and skill in lading or navi- 
gating sald boats.” If the loss in this case happened through the 
negligence of Captain Wager or the carrying vessels, or from the 
want of ordinary care, then the loss was not covered by the poliey, 
and no one was entitled LO recover Upon if aAgALNST the insurers. kor 
the loss by such negligence the consigne could have li iG both Morse 
& Co. and Captain Wager under the bill of lading, which both had 
signed, and \lorse Xv Co.., Ol) paying the Cons IcCnees, could have \re- 
sorted to Captain Wager and the carrying vessels for his indemnity, 
though he would have no valid claim upon the insurance company. 
If the Cise were one of doubt wheth: r thi loss happen d by negli- 
gence or not, and the carrier were a stranger to the poliev, having 
no equitable interest in the application of the insurance moneys, the 


Insurers, instead of litigating their hal Hity with the assured or their 


endorsees, might pay the owners of the cargo, as they did in this 
cuse, and take, as they did here, an abandonment of the goods, with 


an assignment of all claims for damages to themselves, and then 


prosecute the carriers for Indemnity. hxc isior, XC., v8. R. Ins. Co . 
DD N. | O45, oz.) [It is not material to the carrier, accord- 

310 ing to the authorities, with whom he litigates the question of 
negligence, and the insurers in settling and paying such 

doubtful claims are net mere volunteers. (The Monticello. 17 How 


152, 1o5; Insuranee Co. vs. The C. D.. Jr.. 1 Woods 2: The Sun 
Mutual, &e., vs. The Mississippi, &e., 17 Fed. Rep., 919.) 

ut here the carrier, as | God Upon the facts, is nota Mere stranger 
to the Insurance. Ile is equitably entitled to the benefits of the 
policy, and henee entitled by an equity paramount to that of the in- 
surers and as against Morse & Co. or their Indorsees Lo have any 
moneys paid on account of the loss to either of them applied in dis- 


954 THE STEAM CANAL-BOAT “SYDNEY,” &¢., ET AL., VS. 


charge of his own obligation. Any voluntary settlement made by 
the insurers with either enures to his benefit as much as to theirs. 

A voluntary settlement and payment are In general binding and 
cannot be ripped up and set aside except upon some of the special 
and recognized legal grounds therefor, such as duress, fraud, or mis- 
take of fact. (2 Greenl. Ev., sees. 85, 120,125; Elliott vs. Swartwout, 
10 Peters, 137-154: Nichols vs. U. Se. @ Wall., 12S.) 

This rule applies not only to the immediate parties to the settle- 
ment, but in favor of those also who are in privity with them. 

The carrier here, being equitably entitled to the benefits of the 
policy, is clearly in privity with Morse & Co., the assured, and their 
iIndorsees. 


A settlement by the insurers with either enures directly to the 
benefit of all. It is as binding as respects all as respects either, 
and it cannot be set aside as against either except upon some of the 
special grounds above referred to. : 

Upon either of these grounds it might be set aside, doubtless in 
an action against the carrier, but then only upon appropriate aver- 

ments in the libel and upon appropriate proof,and in such a 
876 case the whole burden of proof is upon the libellants. 
“TItisincumbent upon them,” say the court, in the analogous 
case of Hooper vs. Robinson, 9S U.S., 540, “to establish everything 
necessury to entitle them to recover, and they have no right to 
throw upon the defendants any part ol the burden that belonged to 
themselves.” (See Transportation Co. vs. Downer, 11 Wall., 129, 
o4.) 

If the proofs had shown, therefore, that this loss occurred by such 
negligence as rendered the insurers not liable upon their policy, and 
that the insurers had settled with and paid the owners upon a clear 
mistake of the facts in regard to their liability, [ shouid hold that 
the libellants would be entitled to maintain an action under an ap- 
propriate libel for that purpose. 

The libel charges negligence; the answer denies it, and states that 
the stranding occurred under such circumstances as negative the 
charge. ‘These averments of the answer must be taken as a whole. 
The libellants, having once paid the loss as a loss covered by the 
policy, if they sought to recover back the amount paid in an action 
against a carrier equitably entitled to the benefit of the policy on 
the ground that the loss was within one of the exceptions of the 
policy and was paid under a mistake of fact, must sustain the entire 
burden of proof and affirmatively show both their ignorance and 
mistake as to the fact and that the loss was actually within the ex- 
ceptions of the policy. 

Phe libellants are not in the situation of mere naked assignees of 
a cause of action for damages held by the consignees against the 

carrier, bor do they sue in that character. It has been said that 
insurance companies have no power to purchase and sue on such 
claims, independent of any question of their own liability. 
377 ~=(Excelsior vs. R. Ins. Co., 55 N. Y., 848,357.) Here they sue 
as insurers who have paid the loss, as a loss covered by the 
policy, and they now claim subrogation in.consequence of sucti 
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payment toaclaim against the carrier. If for the reasons above 
stated they might be allowed LO reopen the s ttlement made upon 
inistake of fuct and prove that the loss was one not really obligatory 
on them to pay because caused by negligence, the action must be 
one appropriate to that purpose and thre burden of proof in all rc- 
spects be sustained by them. 

Neither the form of action nor the proofs meet these require- 
ments, and the libel must, in every point of view, therefore, be dis- 
missed with costs. 
ois Ata stated term of the district court of the United States 

of America for the southern district of New York. held at 
the United States court-rooms, in the city of New York, on the 18th 
day of February, In the year of our Lord one thousand eight hun- 
dred and « ivhty-five. 

Present: The Honorable Addison Brown, district judge. 


PROVIDENCE WASHINGTON INSURANCE COMPANY and Security ) 


[INSURANCE COMPAN) | 

Ss. | ' 

THe STEAM CANAL-Boat “SypNney” and Her Consort, THe | 
CanaL-Boat “ WILLIAM WoRDEN.” } 


This cause having been heard upon the pleadings and proofs, and 
having been submitted upon the arguments and briefs of the proc- 
tors for the respective parties, now, on motion of Hvland «& Za- 
briskie, proctors for the claimant, it is- 

Ordered, adjudged, and decreed that the libel herein be, and the 
same is herebv, dismissed on the merits, with three hundred and 


forty ;°7; dollars costs, as taxed. 
lt is further ordered that, unless an appeal be taken from this de- 
Cree within the time prescribed by law nd the rules md practice 
of this court, the libellants’ stipulators for costs cause the engage- 
ments of their stipulation to be perlornie ' | 
ADDISON BROWN. 
A true CODY. 
[seAL.] SAM’L H. LYMAN, Clerk. 
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wi 
of New York. 
(‘Title.) 


Sirs: Take notice that the libellants herein appeal to the next 
circuit court of the United States for the southern distriet of New 
York, in the second circuit, from the final decree entered herein on 
the Sth day ol lebruary, LSSo, dismissing the libel in this action, 
with $240.92 costs. 

N. Y., February 19, 1885. 

Yours, We., KDWARD D. McCARTHY, 
Libe llants’ Proctor. 

To Hyland & Zabriskie, Esqs., proctors for claimant; Samuel H. 
Lyman, Esq., clerk of the U.S. district court for the southern dis- 
trict of New York. 

Petition of appeal follows. 


] 
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380 United States Circuit Court. 


Tue PRoviIpENCE WASHINGTON INSURANCE Company et al. — ) 


Us { 


THe Sream Canat-Boat “Sypney” and Her Consort, THe 
“WintttiAM WorDEN. 


Additional Findings of Facet. 


1. Amend the third finding of fact by inserting at the end thereof 
“The agreement for transportation between Armour, Plankinton 
& Company and Morse & Company was as follows: (Insert bill of 
lading, Libellants’ Exhibit 1.) “The agreement made between 
Morse & Company and the master of the Worden was as follows: 
(Insert Claimant’s Exhibit EI.) 

2. Amend the fourth finding of fact by inserting at the end thereof 
“The first-named bill of lading was signed also by the master of the 
Worden.” 

3. Strike out the ninth finding of fact and insert in place thereof 
as follows: (Nine.) “ There is no evidence of any negligence on the 
part of the Worden or the Sydney, except that the steam-boiler of 
the Sydney was in an unsafe and unfit condition for the purposes of 
the voyage. ‘The flues were weak, one of them burst, the steam 
escaped, all motive power was lost, and in consequence thereof the 
Worden was carried by the wind and tide upon the rocks. The 
boiler had not been thoroughly tested or examined since the pre- 
ceding July. Two or three days before the accident the boiler 
leaked steam upon the voyage, commencing at Schenectady and 

continuing until the boats reached Troy. At Troy the mas- 
vd] ter of the Sydney caused repairs costing $5.50 to be made to 
he boiler, but no thorough examination or special test of the 
boiler was made to ascertain what its condition really was. The 
condition of the boiler was such that the defects existing would 
have been discovered if a thorough examination and test had been 
made. 
Shortly after the accident necessary repairs upon the boiler and 
engine were made, which cost over $200. 


( onclusions Of Lav , 


1. ‘The loss was sustained by reason of the negligent navigation 
of those in charge of the S\ dney. 

2. The libellants are entitled to a decree in the sum of $6,175.89. 
with interest from May 28th, 1888, with costs of this court and of 
the district court. 


(S’p’d) WM. J. WALLACE. 
289 And inasmuch as the said several matters produced and 


given in evidence in the said circuit court and the said excep- 
| 
tions do not appear oy the record of the decree of said court, the 
proctors for the said claimant have prepared and caused this bili of 
exceptions to be sealed as a record thereof, according LO the statute 


bad 
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in such case made and provided and the course and practice of this 
court. 

| Signed and ordered on file. 

Dated Sept. 27th, 1887. 

i WM. J. WALLACE. [t. s.] 
Endorsed: U.S. circuit court, S. D. of N. Y. Providence Wash- 

ington Insurance Company & ano. agt The Steam Canal-Boat 


reof Sydney & ano. Claimant’- bill of exceptions. Hyland & Zabris- 
ton kie, proctors for claimant. Due and timely service of a copy of the 
! of within bill of exceptions is hereby admitted. Dated New York, 
oan Sept. 24, 1887. KE. D. McCarthy, proctor for libellants. U.S. cireuit 
we court. Filed Oct. 4, 1887. Timothy, Griffith, clerk 
‘eof 380 U.S. Cireuit Court, Southern District of New York. 
the THe PRovIpDENCE WASHINGTON INSURANCE COMPANY ef al. ) 
eo! THe StTeAM CANAL-BoaTt SypDNey, Xe ) 
he 
of We hereby consent that the foregoing papers shall constitute the 
of record to be sent by the clerk of the circuit court of the United 
im States for the southern district of New York to the Supreme Court 
he of the United States on the appeal to said Supreme Court in the 
he above-entitled cause, without prejudice to any motion hereafter to 
‘e- be made to correct the same if any errors shal! be found to be con- 
er tained therein. 
id N. Y., Oct. 11th, 1887. 
S- . HYLAND & ZABRISKIE, 
LO Procto for Cl m't iv App lt. 
1e EDW’D D. McCARTHY, 
1e Proctor for Libellants. 
d ie ;' | se eae : 
n Endorsed: U.S. circuit court. Filed Oct. 12th, 1887 limothy 
Griffith, clerk. 
d 
3884 Uwnrrep STATES OF AMERICA, 
Southern District of New York, J” 
I. Timothy Griffith, elerk of the circuit court of the United States 
of America for the southern district of New York, in the second cir- 
| cult, do he reby Ci rtify that the foregoing 
Seal of U.S. Circuit pages, numbered from one to three hundred 
| Court, South. Dist. and eighty-three, inclusive, contain a true 
New York. and complete transcript of the record and 


proceedings had in said court in the case 
of The Providence Washington Insurance Company of Providence, 
Rhode Island, and The Security Insurance Company of New Ha- 
ven, Connecticut, libellants & appellees, against The Steam Canal- 
Boat “ Sydney, her engines, ete.. and The Canal-Boat “ William 
Worden,” her tackle, apparel, &c., whereof Chas. kk. Wager is claim- 
ant & appellant, as the same remain of record an l on file in said 
office 
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In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern district 
of New York, in the second circuit, this 12th day of October, in the 


year of our Lord one thousand eight hundred and eighty-seven, and 


of the Independence of the said United States the one hundred and 


twelfth. 
TIMOTHY GRIFFITH, Clerk. 


Endorsed on cover: S. New York C. C. U. SS. No. 224. The 
Steam Canal-Boat “Sydney,” her engines, &c., and The Canal-Boat 
“William Worden,” her tackle, &c., Charles E. Wager, claimant, ap- 
pellant, vs. The Providence Washington Insurance Company of 
Providence, Rhode Island, and The Security Insurance Company of 
New Haven, Connecticut. I[iled October 15, 1887. 
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UNITED STATES SUPREME COURT. 


No. 1213. 


THE PROVIDENCE WASHINGTON INSURANCE 


COMPANY, ¢é ai., 
Libellants and Appellees, 


VS. 


THE STEAM CANAL BOAT “SYDNEY,” &c., CHARLES 


E. WAGER, 
Claimant and Appellant. 


PAPERS ON MOTION TO DISMISS APPEAL FOR WANT 


OF JURISDICTION. 


EDWARD D. McCARTHY, 
Proctor, Ete. 
50 Wall Street, New York 
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No. 1215. 
THE PROVIDENCE WASHINGTON IN 


COMPANY, eé ai.. 


rHE STEAM CANAL BOAT “SYDNEY, & 
Kk. WAGER, 


PAPERS ON MOTION TO DISMISS APPEAL 
OF JURISDICTION. 


SURANCE 


,, 
fy j . 
A PelLEeS, 
ia 


CHARLES 


Lp pe Lian’. 


FOR WANT 


EDWARD D. McCARTHY, 


Proet 


DO Wall Sti 


ON Ne A Nt at = Le See a, Aa rn a eR 


Ete 
eet. New York 


Supreme Court of the United States, 


THnk ProvipenceE WASHINGTON 
INSURANCE ComMPANY, of Provi 
dence, Rhode Island and THE 
SECURITY INSURANCE COMPANY, 
of New Haven, Connecticut, 

Libellants and Appellees. 


against 


The Steam Canal Boat “SYDNEY,” 
and the Canal Boat **WuULLIAM 
\WorRDEN,” whereof CHARLES E. 
WAGER Is 


Claimant and Appellant. 


Sirs :—Take notice that on the libel claim of 
owner, answer, order for the sale of the steam 
canal boat ‘‘Svdnev’’ her engines, &¢., the Mar 
shal’s return under said order, the stipulation for 
the value of the canal boat **William Worden.’ her 
tackle &c., the final decree of the Cirenit Court of 
the United States, for the Southern District of New 
York, the claimant's petition of appeal herein to 
this Court, and the order allowing the said appeal, 
copies of which are hereto annexed, I shall move 
this Court at a term thereof to be held in the 
United States Supreme Court room, in the city of 


Washington, District of Columbia, on the 3d Mon- 
day of November next, at the opening of the Court 
on that day . or as soon thereafter as counsel can be 
heard, to dismiss the appeal of the claimant herein 
to this Court, for want of jurisdiction, on the 
ground that the actual amount or matter in dispute 
in this Court is less than $5,000, 


October 28th. 1887. 


EDWARD D. MeCARTHY. 
Proctor for Libellants and Appellees. 


To HYLAND & GZGABRISKIE, 
Proctors for Claimant and Appellant. 


on- 


urt 

he 
21n 
he 


ite 


To the Honorable Addison Brown. Judge of the 
District Court of the United States tor the South- 
ern District of New York. 


The libel and complaint of the Providence Wash- 
ington Insurance Company of Providence, Rhode 
Island, and the Security Insurance Company, of 
New Haven Connecticut, against the steam canal 
boat “‘Svdney”” and her consort, the canal boat 
* William Worden,” and their tackle, apparel, 
ete., and against all persons lawfully intervening 
for their interests therein, in a cause of collision, 


civil and maritime, alleges as follows: 


First, Your libellants are foreign corporations, 
bit Carry On the business of veneral marine in- 
surers inthe State of New York, under the name 
and stvle of the New England Underwriters 


Second,—TVhe aforesaid steam canal boat ‘Syd 
ney and her said consort, the **William Worden,” 
are now in the harbor of New York, and within 
the jurisdiction of this Court. 


Third.— That heretofore, to wit, on or about the 
7th day of May, 1883, the said canal boat *Sydney”’ 
and her consort, the boat ** William Worden,’’ 
which then were and now are owned by the same 
Persons, and which thie i were and now are engaged 
in the business of common carriers to and from the 
cities of New York and Buffalo by way of the Erie 
Canal and the Hudson river, left the port of Buffalo 
for the port of New York, having on board, with 
other merchandise, a cargo of wheat consisting of 
seven thousand nine hundred (7,900) bushels, and 
of the true and lawful value of 89,211.75, consigned 
to Armour, Plankinton & Company, of New York, 


the owners and consignees thereof 


These two boats were, and practically are, but 
one vessel, the boat ** Sydney” being furnished with 
an engine and propeller and furnishing the motive 
power both for the other boat and herself, and the 
boat ** Wm. Worden” being without masts, sails, 
or any motive power, and entirely dependent on 
the **Svdney ” in navigation. 

When this trip was begun, and during the par- 
tial performance of it, these two boats were fast- 
ened together, as is always the case when making a 
voyage, The stern of the ** Worden” being fast- 
ened TO the bows of the pe Svdnev i ana pushed 1i- 
rectly ahead by the “Syvdney and forming one 
vehicle some 200 feet in length. 


Kourlh. —The trip thus begun Ir\ these boats was 
carried on with comparative safety until Tuesday 
the 29th day of May, aforesaid, when the said boats 
run aground on an island in the Hudson river, 
called Esopus Island, whereby the boat ** Worden” 
was so damaged that she almost immediately sank 
in deep water, and the cargo aforesaid which was 
on board the ** Worden > beeame a total loss. 

More particularly, Esopus Island is in the Hud- 
son river, about midway between Poug!Keepsie. 
on the north, Kingston, on the south. 

At about ten oclock in the night aforesaid, 
which was a clear and starlit night, through the 
ross carelessness of the person OF Persons In charge 
of the boats aforesaid, the ** Worden”’’ was driven 
upon the rocks on the north end of the island afore 
said, and was sunk. 

Your libellants allege general mismanagement 
on the part of the persons in charge of the said 
boats. The island being a well-known obstruction 
easily to be avoided, a wide expanse of water on 


either side, fit for navigation, protected by buoys, 


and a light house. 


Kifth.—On tiie date above mentioned, to wit, the 
7th day of May, 18838, your libellants did, by one 
certain policy of insurance, insure and agree to In- 
demnify against loss, the aforesaid Armour, Plank- 
inton & Company, the owners and consignees of 
the aforesaid cargo of wheat, against the usual 
marine risks and perils of the voyage from Buffalo 
to New York, and pursuant to the said policy of 
iInsurace, did on the occurrence of the loss and 
damage aforesaid, aecept from the insured, Armour, 
Plankinton & Company, an abandonment of the 
suid cargo, as for a total loss thereof, and thereup- 
on did pay to the said insured, the trne and lawful 
sum of $9,211.75, and thereby became subrogated 
to all the rights, claims and demands of the said 
Armour, Plankinton & Company, for the loss and 
damage aforesaid, against the said steam canal 
boat “Svdney’’ and her said consort, the canal 
boat "Wome. Worden,” thelr owner or owners. 

That all and singular the premises are true and 
within the admiralty and maritime ‘jurisdiction of 
the United States and of this Honorable Court. 


Wherefore your libellants pray that process in 
due form of law, according to the course and prae- 
tice of this Honorable Court in cases of admiralty 
and maritime jurisdiction, may issue against the 
said steam canal boat ‘‘Syvdney,”” her tackle, en 
gines, &¢., and against the said eanal boat ‘*Wil- 
liam Worden,” her tackle, apparel and furniture, 
and that all persons having or claiming to have 
any right, title or interest in the same, may be cited 
to appear and answer on oath all and singular the 
matters aforesaid, and this Honorable Court would 


be pleased to deeree the payment of the claim 


aforesaid, with interest and costs. and that said 
vessels, their tackle, &e., may be condemned and 
sold to pay the same, and that vour libellants may 
have such other and further relief in the premises 
as in law and justice they may be entitled to receive 


Nout he jodi Dist jal of Vy if bork. —. | 


S. G. Sairu, being duly sworn, says, that he is 
an agent of the libellants herein, that he has read 
the foregoing libel, and the same is true: that the 
reason this verification is made by deponent and 
not by the libellants or either of them Is that said 
libellants are foreign corporations and none of their 
officers are now within this district. 

Ss. G. SMITH, 
Sworn to before me this | 
12th day of July, ISS5. | 
Thomas J. De LANEY, 
a % Notary Public. 
Kings County. 
Cert. filedin N. ¥. Co 


EDWARD D. McCARTHY, 
Proctor for Appellents. 


| Filed July 23rd, 1883). 


Ata Stated Term of the District Court 
of the United States of Anierica, for 
the Southern District of New York, 
held at the United States Court 
Rooms in the citv of New York, on 
Tuesday, the fourteenth Lay of 
August, in the vear of our Lord one 
thousand eight hundred and eighty 
three, 

Present 


The Honorable Appison Brown, District Judge. 


PROVIDENCE WHASIIINGTON — IN 
SURANCE CoMPANY. and another, 
against 
Die dae 
THE STEAM CANAL Boat ** Syp 
NEY, and her consort the canal 
boat ““Wintniam WorpbDEN.” 


And now, CHARLES E. WAGER, sole owner of the 
suid vessels, “Sydney and ‘William Worden,’ 
intervening for the interest of himself in the said 
“Svdney’ and “William Worden,” appears be- 
fore the Honorable Court and makes claim to the 
said vessels, &c., as the same are attached by the 
Marshal, under process of this Court, at the 
instance of Providence Washington Insurance 
Company and another, and the said Charles E. 
Wager avers that he was in possession of the said 
vessels at the time of the attachment thereof, and 
that the person above-named is the true and dona 
fide owner of the said vessels and that no other 
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person is the owner thereof; wherefore he prays to 
defend accordingly. 

C. E. WAGER. 
Sworn to and subseribed this ; 
fourteenth day of August, 


4. D., 1883, before me. \ 
SEAL. DANIEL J. AUGUSTINE, 
Notary Publie, 
HYLAND & ZABRISKIE, | _. &. 5 


Pre TOs for ( ‘laimant. ? 


Southern District of New York, ss. : 

The President of the United States of Amerien, to 
the Marshal of the Southern District of New 
York, Greeling : 

Whereas, a libel was filed in the Dis- 
trict Court of the United States for 
= % the Southern District of New York, 
on the 23d day of July, in the vear 
of our Lord one thousand eight hun- 
dred and eighty-three, by 


THE PROVIDENCE WASHINGTON 
INSURANCE ComPANY ef a/.. 
againsl 


The Steam Canal Boat **‘Sypnry.”’ 
and the Canal Boat ‘‘ Wu. Wor- 7 


DEN,’ their Engines, &c. 


Collision, $9,211.75. 


and praying that the same may be. condemned and 
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sold to pay the libellants the said amount. And 
whereas the s:ld steam canal boat * Sydney vr 
has been attached by the process issued out of the 
said District Court In plursthance ofthe sic libel.and 
is now in custody by virtue thereof; the canal 
boat ** Worden” not found: and suel proceedings 
have been thereupon had, that by the consent and 
order of the said Court in this cause made and Dro- 
nouneed, On the sixteenth any of August. one 
thousand eight hundred and eighty-three, the said 
steum canal boat *‘Sydney,” ber tackle, &e., is 
ordered to be sold by you, the said Marshal, after 
giving SIX days notice of such sale, according [O 
law. And that you have the moneys arising from 
such sale, together with this writ, at a District 
Court of the United States, to. be held for the 
Southern District of New York, at the City of New 
York, on the first Tuesday of September, one 
thousand eight hundred and eighty-three, and that 
you then pay the same to the Clerk of the Court. 
herefore, you, the said Marshal, are hereby 
commanded to cause the said steam canal boat, 
‘Sydney, &e., so consented to and ordered to be 
sold, to be sold in manner and form, upon the 
notice, and at the time and place by law required. 
And that you have, and pay the moneys arising 
from such sale, pursuant to the aforesaid order or 
decree ; and have you also then and there this 
wril. 
Witness, the Honorable Addison 
Brown, Judge of the said Court, 
at the city of New York, in the 
Southern District of New York, this 
seventeenth day of August, in the 
year of our Lord one thousand eight 
hundred and eighty-three, and of 
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our Independence the one hundred 
and eighth. 


SAM’L H. LYMAN, 
Clerk, 
E. D. McCartrnuy, 
Proctor for Libellant. 


In obedience to the above precept, L have sold 
the steam canal boat, ‘‘Sydney,” &c., and such 
sale amounts to twenty one hundred dollars, which 
sum, after deducting my costs and disbursements, 
amounting to $166,84,, [ have paid to the Clerk of 
this Court, as Lam above commanded. 

Dated this third day of May, 1884. 

JOEL B. ERHARDT, 
U.S. Marshal. 


DISTRICT COURT OF THE UNITED STATES, 
FOR THE SOUTHERN DISTRICT OF NEW YORK. 
in Admiralty. 

Filed the third day of September, 1883. 

STIPULATION FOR VALUE, 


Entered into pursuant to the rules and practices of 
this city. ' 


W hereas a libel was filed on the 28d day of July, 
in the year of our Lord one thousand eight hun- 
dred and eighty-three by the Providence Wash- 
ington Insurance Company and another, against 
the canal boat ‘* William Worden,’ impleaded 
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with the steam canal boat ‘‘ Sydney’ for the reas- 
ons and causes in the said libel mentioned ; and 
whereas the seizure of the said canal boat ** Wil- 
liam Worden” by the Marshal under the process 
issued in pursuance of the prayer of the said libel, 
has been waived, and the value of the said canal 
boat for the purposes of this action has been filed 
by consent and in lieu of appraisement at the sum 
of one thousand dollars, as appears from said con- 
sent now on file In said Court; and the parties 
hereto, hereby consenting and agreeing, that in 
case of default o1 contumacy on the part of the 
claimant or his surefies, exeention for the above 
amount may issue against their goods chattels and 
lands: 

Now THEREFORE, the condition of the Stipula- 
tion is such, that if the Stipu/ators undersigned 
shall at any time, upon the Interlocutory or final 
Order or Decree of the said District Court, or of 
any Appellate Court to whieh the above named 
suit may proceed, and upen notice of such Order 
or Decree, to Hyland & Zabriskie, Hsquires, Proe- 
tors for the Claimant of said canal boat ** William 
Worden” abide by and pay the money awarded by 
the final Decree rendered by the Court, or by the 
Appellate Court, if any appeal intervene, then this 
Stipulation to be void, otherwise to remain in full 
force and virtue. 

CHARLES E. WAGER, 
HENRY MORSE, 
ALANSON MORSE. 


Taken and acknowledged this } 
28th day of Angust, 1888. | 
DANIEL J. AUGUSTINE, 
Notary Public, 
N. Y. County. 


eee 


Taken and acknowledged this 
8ist day of August, 1883, as to 
Henry Morseand Alanson Morse. } 


THOMAS M. CuTrine, 
Notary Public for Erie County. 


Northern District of New York. ss: 


Henry Morsrk and ALANSOoN Morsk parties to 
the above Stipulation, being duly sworn, deposes 
and says and even for himself says that he resides in 
Buffalo, in the Northern District of New York, 
that he is worth the sum of twothousand dollars, 
over and above all his just debts and liabilities. 

HENRY MORSE, 
ALANSON MORSE. 
Sworn to, this 29th day of } 
August, 1883, before me. 4 
THomMAsS M. CUTTING, 
Notary Public for Erie County, 
LU. 8S. Commissioner. 


Recorded this day of September, 1883. 


Approved September 3d, 1883. 


EK. D. McCARTHY, 
Proctor for Libellants, 


To the Hon. Addison Brown, Judge of the District 
Court of the United States, forthe Southern Dis- 
trict of New York: 


The answer of Charles EK. Wager, intervening for 
his interest as owner and claimant of the steam 
canal boat ‘‘Sydney,”’ and the proceeds of her sale 
in the registry of this Court, and the canal boat 
‘* Woilliam Worden,” their tackle, &e., to the libel 
and complaint of the Providence Washington In- 
surance Company, of Providence, Rhode Island, 
and the Security Insurance Company, of New 
Haven, Connecticut, against the said steam canal 
boat “Sydney,” and the said canal boat **William 
Worden.”’ their tackle, &e., in an alleged cause of 
collision, civil and maritime, alleges and respect- 
fully shows to this Honorable Court as follows: 


First.—Claimant admits the allegations in the 
first article of said libel and complaint contained. 


Second.—Claimant admits that at the timeof the 
filing of the libel and the seizure of said steam canal 
boat. she was in the harbor of New York, and that 
at the time of the filing of the libel, and the bonding 
thereunder the said canal boat **\Worden,’’ was 
also within this district, and that both vessels were 
within the territorial jurisdiction of this Court. 


Third.—Claimant admits that, at the times al- 
leged in the libel, he was the owner of the said 
steam canal boat ‘Sydney,’ and the said canal 
boat **Worden,”’ and that said vessels were en- 
gaged inthe business of common carriers to and 
from the cities of Buffalo and New York, by the 
way ofthe Erie Canal and the Hudson river. Claim- 
ant admits that the said canal boat *‘Wm. Wor. 


ee * 
’ 
| . 
j j ae 
f den,’ and said steam canal bout “Sydney,” left the 
Port of Buffalo for the Port of New York about { 
the 18th ay of May. ISS83, and the ** Worden,’ , 
had on a cargo ol seventy-nine hundred bushels of ee 
wheat of the value of nine thousand two hundred 
and eleven 57), dollars, and that the said) steam 
canal boat ** Sydney,” had on a eargo of seven 
thousand eight hundred bushels of corn. Claimant 
f admits that the said cargo of wheat on the said 
boat ** Worden’? was consigned to Armour, Plank- , 
inton & Company of New York, but denies that 
the said cargo of corn on board the ‘Sydney’ was 
consigned to said Armour, Plankinton & Company, 
. and alleges that the cargo on the said steamboat 
‘Sydney’ was consigned to other parties in New ! 
| York. 
Claimant denies that the two said vessels were T 
| or are practically one vessel, and alleges that the 
two said vessels are practically and in every par- 
i ticular, separate, distinet and independent vessels, 
: and that the said steam canal boat ‘* Sydney” had 
the said canal boat ‘** Worden” in tow, and that 
| the relation of the two vessels was that which ex- ss 
ist under the ordinary rowage contract between il | 
tow-boat and her tow, and that the only difference 
between the said two vessels and other tow-boats, 
and their tows was, that the said steam canal boat | 
“Sydney,” for convenience and safetv of naviga- A 
tion, placed the ‘* Worden” ahead of her, and 
propelled her in that manner rather than astern 
on a hawser or close up or alongside. 
Claimant admits the two vessels were fastened 
together as set forth in the libel and complaint, . 
and that the ‘‘Sydney’”’ furnished the motive L 
power, and that the said boat ‘*Worden’’ was 
without masts, sails, orany motive power, and 


1.) 


was entirely under the control and management of 
the said steam canal bont “Sydney at the time 
of the occurrence of the damages set forth in the 


libel. 


Fourth 


canal boat “Sydnev,”’ and her said tow, the said 


Claimant admits that the said steam 


canal boat **Worden,”’ proceeded from the port of 
suffalo with said cargoes, on the date above men- 
tioned, and proceeded with safety until they ar- 
rived at Troy, N. Y., when by reason of being 
about to enter the Hudson river, and as a matter 
of precaution, claimant caused the boiler on said 
steam canal boat to be thoroughly examined and 
repaired and tested, and then proceeded on and en- 
tered the river, and proceeded with safety till 


about 12 o'clock at night on the 29th day of May, 


at which time said ‘*‘ Sydney ’’ and her said tow 
had arrived ata point in the river about one mile 
below Esopus light, when, without any warning, 
and when the said steam canal boat * Sydney ”’ 
and her iow were proceeding in the channel at a 
proper and safe distance from Esopus Island and 
the opposite shore, going to the westward of the 
island, the under flues under the boiler of said 
steam canal boat ** Sydney ** suddenly burst, and 
the steam dropped from. sixty five pounds to 
twenty-five as shown by the indicator. That there- 
npon the steamer was unable to Keep her course, 
by reason of want of sufficient power to give her 
Sfeerage way, and the said boat ** Worden,’’ struck 
the rocks on the north end of the island, and sunk 
in the manner and under the circumstances herein- 
after set forth, and not otherwise. Claimant de- 
nies that said collision of said boat ** Worden ”’ 
with the rocks and the sinking thereof, were occa- 


- 
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sioned through any fault, negligence. inattention 
or want of care or skill on the part of any person 
or persons, and especially denies that it was ccca- 
sioned by the negligence, mismanagement or want 
of care or skill on the part of the said tow-boat 
“Sydney,” her captain and crew,and alleges that the 
said collision with the rocks, and sinking of the said 
boat ** Worden,” and her vargo were unavoidable 
and uncontrollable contingencies, as hereinafter 
more fully set forth, and not inany way attributa- 
ble to any lack of forethought, care, prudence, 
skill or seamanship on the part of the claimant, 
and the captain and crew of said steam canal boat 
‘Sydney,’ or the claimant and the crew of the 
said canal boat **‘ Worden.’ That the said island 
and rocks are well Known, and except in cases and 
under contingencies and circumstances such as 
hereinafter set forth, are easily avoidable by tow 
boats and their tows. 


hifth.—Claimant denies that on the 17th day of 
May, 1883, or at any other time, the libellants here- 
in did insure, by one certain policy, or any othe 
policy of insurance, and thereby agreed to indem: 
nify the aforesaid Armour, Plankinton & Co., the 
owners and consignees of said cargo of wheat, 
against the usual marine risks and perils of the 
voyage from Buffalo to New York. Claimant de- 
nies that, pursuant to such policy as set forth in 
the libel and complaint herein, or any other policy 
the said Armour, Plankinton & Co. abandoned to 
the libellants herein, the said cargo of Wheat as, or 
for a total loss, or in any Way whatsoever, aban- 
doned the said cargo of wheat to the libellants, or 
their servants or agents. Claimant further denies 
that he has any knowledge or information sufficient 
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to form a belief as to whether the libellants herein 
paid to said Armour, Plankinton & Co. said sum 
of $9.211.25,, and therefore leaves the libellants to 
such proof thereof as they may be advised 
Claimant further alleges that if the libellants 
have paid such sum for the loss of said cargo, it 
has been paid under the policies and certificates 
hereinafter particularly referred to, and for the 
henefit and to the credit of claimant, and not 
otherwise, as hereinafter particularly set forth. 
Claimant denies that the libellants herein, by rea- 
son of the payment of the said sum of 89,5115, or 
any other sum for the loss of said cargo of wheat 
in the premises, became subrogated to the rights 
and claims and demands of the said Armour. 
Plankinton & Company for the loss of said cargo, 
or became subrogated to the rights of any other 
person whatsoever, or to any rights of any nature 
whatsoever against this claimant or the said steam 
canal boat ** Sydney,” or the canal boat ** William 
Worden,”’ or against any other person or thing. 


Sizth. Neither admitting or denying the juris- 
diction of this Court, claimant denies each and every 
the other allegations in said libel contained, not 
hereinbefore specifically admitted or denied, and 
for a further answer herein alleges: 


Seventh.—TVhat your claimant loaded on the boat 
‘Worden,’’ under the usual bill of lading, a cargo 
of wheat at the port of Buffalo, N. Y., consigned 
to the port of New York, which bill of lading will 
be produced on the trial of this suit and about the 
same date, to wit, the 17th day of May, S83, your 
claimant loaded the steam canal boat ** Sydney ”’ at 
Buffalo, under the usual bill of lading, a cargo of 
corn consigned to New York ; that thereupon the 


steam canal boat “‘Sydnev took the said boat 
‘\Worden’’ in tow to tow her to New York. and 


proceded with said boat with safety till she and 
boat ** Worden” arrived in Troy, New York. 


That at Tre \ the boiler of the steamer was tho 


ughly examined and repaired and tested by com- 
etent machinists before proceeding into the Hud- 
Son rivel That after such examination and re 
pulls ind tests vour claimant proceeded on the 
voyar With sale t \ and without cunh\ mis! up Or ae- 
cldent or trouble. until said steam canal boat and 


tow arrived in the said river off Esopus light, about 
I2o clock in the night of May 29th, 18883 That 
then and there, and while the said steamer and her 
tow were proceeding in theregularand usual chan- 
nel and ata safe distance from said island and the 
Opposite shore, and while your claimant and two 
other hands were on duty, without any warning, 
the under flues of the boiler of said steamer ‘* Syd. 
ney’ suddenly burst and the steam suddenly fell 
from about SIXT) fh ¢ pounds ae rwently five pounds, 
as was shown by the indicator and by the slowing 
down of the speed of the steamer, That thereupon 
the said steam canal boat became tunable to manage 
herself and tow, and by reason of the tide running 
full ebb with a heavy west wind and the water by 
reason of a freshet being two feet higher than 
usual, the said steam canal boat and ** Worden”’ 
were carried sideways and eastward over toward 
Ksopus Island, and when claimant observed that 
said boat and tow were being carried as above to- 
ward said Island, reversed the engine and com- 
menced backing with all the power that could be 
got up, and thereby cleared the steam canal boat 
from striking the rocks. That everything was done 
that could be done by claimant and crew of said 
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steam canal boat to prevent and avoid said collis- 
ion. That the said collision with said rocks of the 
boat es W orden és ina the sinking thereof was 
wholly occasioned by reason of the bursting of the 
flues of the boiler of the said steamboat ** Syd- 
ney,’ and not by or through any fault, negligence, 
Inattention or want of care, forethought, skill, or 
seamanship on the part of your claimant, the eap- 


tain and crew of said boat ** Sydney 


Highth.—That at the time and before the said 
eollision, the said steam canal boat was well and 
properly manned, and before the bursting of said 
flues of the boiler as aforesaid, said steam canal 
boat was well fitted, tackeled, and equipped and in 
every particular seaworthy and fitted for the busi- 
ness In which she was engaged, and before and at 
the time of said collision, the captain, your claim. 
ant, and two of the crew, were up and on duty and 
properly stationed, and your claimant was on the 


lookont. 


Ninth.—Claimant further answering, here alleges 
that he paid the premium for the insurance on the 
cargo of wheat lost on the boat ** Worden,’’ and 
that such premium was paid by him to insure him 
against his liabilities as a common carrier, and that 
such premium was paid by him and his agents and 
servants, with a distinct understanding and agree- 
ment with the shippers of said cargo of wheat, and 
the libellants, that in case of any loss or damage 
to said cargo while 7¢7 transilu, the payment of 
such loss or damage by the Insurance company, 
should be for and accrue to the benefit of your 
claimant, and to relieve your claimant from his 
liability for such damage and losses as a common 


carrier. 


That claimant paid such premium with the 
knowledge and consent of the libellants, their 
agents, servants and employees, and in accordance 
with the well established customs and practices 
now existing and having existed for twenty years 
past in the port of Buffalo, N. Y., between the li- 
bellants and other insurers and common earriers, 
whereby common carriers insured themselves 
against losses under and by virtne of thelr liability 
as COMMON carriers for dam tres and losses ft the Cur. 
goes shipped on board their boats. 


That all and singular the premises are true. 


Wherefore the claimant and respondent prays 
that this Honorable Court will be pleased to pro 
nounce against the libel aforesaid and to condem 
the libeVants in cost and otherwise, right and jus- 
tice to administer in the premises. 


C. E. WAGER. 
Sworn to before me, this 7th } 
day of September, 1883. ’ 
DANIEL J. AUGUSTINE, 
a Notary Public, 
m. 2. oe 


HYLAND & ZABRISKIPF. 
Proes. for Claimant and Respondent, 
30 Park Place. 


N. Y. City. 


ef 
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Ata stated Term of the Circuit Court 
of the United States of America for 
the Southern District of New York, 
held at the United States Court 
Rooms in the City of New York, on 
the 28th day of March, 1887. 
Present: 
The HONORABLE WILLIAM J. WALLACE, 
Circuit Judge. 


The ProvipENcE WASHINGTON 
INSURANCE ComPANny, of Prov- 
IDENCE, RHODE ISLAND and the 
SECURITY INSURANCE COMPA- 
NY, OF New HAven, Connect 
our. 

Libellants and Appellants,| 


rs, ' Decree 


The SrTeAM CANAL Boat “Sypb 
NEY,’ her Engines, &c., and the 
CANAL Boat ** WILLIAM Wor- 
DEN,” her Tackle, Apparel, 
&e., whereof CuarRLes E. Wa- 
GER 1s 

Claimant and Appellee. 


This cause having been heard upon the appeal 
of the libellants from the decree of the District 


Court of the United States for the Southern Dis- 


trict of New York, upon the pleadings and proofs 
in said District Court, and the additional testimony 
taken in this Court on said appeal; and having 
been argued and submitted by the advocates of the 
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respective parties, and due deliberation being had 
in the premises. 

di is Mow’ {}) dered. Adjud ge if aud Decreed hi 
the Court that the said deeree of the District Court 
be and the same is hereby in all things reversed « 
with costs in both Courts, and that the libellants ) 


recover in this action agninst the steam cnnual boat 
‘Svdney ” her engines, &ec., and the canal boat 
‘* Wilham Worden ” her tackle, apparel and fur- 
hiture the sum of six thousand one hundred and 
seventy-five 8% dollars (86,175.89) with inter- 
est thereon from May 18th, 1883, to the date of this 
decree, amounting to the sum of one thousand | 
four hundred and twenty ,4%ths dollars ($1,420,39, ) 

together with the sum of six hundred and fifty-six 

48. dollars ($65625.) costs as taxed in this Court, P 


v 
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l 
and in the said District Court, amounting in the 


aggregate to the sum of eight thousand two bun- 
dred and fifty-two 47, dollars ($8,252,43,), and 
that the said steam canal boat ** Svdney ”’ her en- 7 
gines &c.. and said canal boat ‘*William Worden’ 
her tackle, apparel and furniture be condemned 
therefor. | 
And whereas, on the 25th dav of July, L883. the | 
said steam canal boat ‘‘Sydney”’ then being in the 
eustody of the Marshal of the United States Dis- 
trict Court, Southern District of New York, pur- 
suant to process duly issued in behalf of the libel- 
lants in this action, was, by order of said District 
Court, duly sold by said Marshal at public sale, 
and the proceeds of such sale, to wit, the sum of a 
$2,100 was by the said Marshal paid into the reg- | 
istry of the Court. 
And whereas, the value of said canal boat **Wil- ( 
liam Worden,’ after process duly issued against 
her, was fixed by consent at the sum of $1,000 for 


which the nsual stipniation for value was duly 
given. Now. therefore, 

lt is further ordered, adjudged and decreed, that 
the proceeds of the sale of the said steam canal 
boat ‘*Sydney,’’ together with the interest thereon 
which has accrued since the same was deposited in 
the registry of the Court, be paid over to the li- 
bellants herein, or to their proctor, Edward D. Me- 
Carthy, Ksq.. (after first deducting the fees of the 
Officers of the Court) towards the satisfaction of 
this decree, unless an appeal be allowed, taken and 
perfected within forty-five (45) days from the date 
of this decree. 

[t is further ordered, adjudged and decreed, that 
unless such appeal be allowed and perfected with- 
in said time, the stipulators for costs, and for the 
value of the canal boat ‘* William Worden,’’ filed 
on behalf of the claimant in this action, cause the 
engagement of their stipulations to be performed 
or to show cause before this Honorable Court with- 
in four days after the expiration of said date of ap- 
peal, (and after the service of a copy of this decree 
upon the proctors for said claimant), or upon the 
first day of jurisdiction thereafter, why summary 
judgments should not be entered against them and 
libellants and appellees have execution towards the 
satisfaction of this decree. 


WILLIAM J. WALLACE. 
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SUPREME COURT OF THE UNITED STATES. 


The PRoVIDENCE AND WASHING- | 
TON INSURANCE COMPANY, of 
Providence, Rhode Island, and 
The Security INSURANCE Com- 
PANY of New Haven, Connecti- 
cut, 


Libellants and Appellees, 


The STEAM CANAL-BOAT ‘“‘SyYD- 
NEY’ her engines ete. and the 
CANAL-BOAT “WILLIAM Worpb- 
EN’ her tackel apparel, ete., 
whereof CHARLES E. WaAGER is 

Claimant and Appellant. 


70 the Honorable the Supreme Court of the United 


Slales: 


The petition and appeal of Charles E. Wager, the 
claimaut and appellant above named, respectfully 
showeth: 

That on the 23d day of July, 1883, the libellants 
herein filed their libel in the District Court of the 
United States for the Southern District of New 
York against the above named vessels, claiming 


nine thousand, two hundred and eleven ,75, dollars 
in an alleged cause of collision, civil and maritime, 
and to which libel the appellant refers for further 


particulars, 


‘ 
| 
' 
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That process was dulv issued by said District 
Court, and the said vessels attached thereunder 
and thereafter the said canal-boat ‘*William Wor- 
den’? was bonded in the sum of one thousand dol- 
lars, her value having been fixed at that amount by 
consent, for which the usual stipulation for value 
in that sum was duly given 

That on or about the 25th day of July, 1883, the 
said steam canal-boat “Sydney”? then being in the 
custody of the U. S. Marshal for the Southern Dis- 
trict of New York, pursuant to said process, was, 
by order of said Distriet Court, with the consent of 
her owner, this appellant, duly sold by said Mar- 
shal at public sale and the proceeds of said sale, to 
wit: the sum of two thousand, one bundred dollars 
was by the Marshal paid into the registry of the 
Court. 

That on or about the l0th day of September, 1883, 
this appellant, having given the usual stipulation 
for vosts, filed in the office of the clerk of the said 
District Court his answer to said libel, praying 
that the same be dismissed with costs, as by refer- 
ence to said answer will more fully appear. 

That the said canse came on to be heard before 
honorable Addison Brown, Judge of the said Dis- 
trict Court, on the 6th, 7th and 8th days of Jannu- 
ary, 1885, upon the pleadings herein and the proofs 
adduced on behalf of the libellants and claimants, 
and argument had thereon, and the said cause hav- 
ing been submitted on the last named day, the said 
District Court Judge did, on the 18th day of Feb- 
ruary, 1885, make a final decree or sentence in fav- 
or of said claimant herein, dismising the said libels 
with costs, as bv a reference to the said decree 
will more fully appear. 

That after the entry of such final decree an ap- 
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peal was taken to the © it Court of the United 
States for the Sonthern Distriet of New York by 


— 


the said libel] ints, an the said Cause Was removed 
thereby to the said Cireuit Court, upon the plead 
ings and proofs in the District Court and addition 
al proofs taken in the Cirenit Court, and such 
proecedings were had in the said Cirenit Court that 
on or about the 30th day of March, 1887, a final de 
cree was entered in said Circuit Court. bearing date 
March 29, 1887. whereby it was ordered, ad 
judged and decreed. amongst other things, 
that the said decree of the District 
Court be in all things reversed, and that 
the Jibellants herein recover the sum of six 
thousand one hundred and = seventy-five ,%% dol 
lars, with one thousand four hundred and twen 
ty *°, dollars interest, together with six hun- 
dred and fifty-six #8, dollars costs as taxed in 
said Cirenit and Distriet Courts, amounting in the 
aggregate to the sum of eight thousand two hun- 


dred and fifty two 4% dollars, and that the 
above named vessels be condemned therefor, as by 
reference tosaid decree will more fully appear. 

(nd your appellant is advised and insists that 
said decree is erroneous, Inasmuch as he is entitled 
to have said libel dismissed with costsin the said 
District and Cireuit Courts and this Court: where 
upon appellant, for these and other reasons, ay) 
peals to the Supreme Court of the United States 
from each and every part of the said decree of the 
Cirenit Court, and on the said appeal intends to 
seek a decision on the facts and pleadings in the 
Circuit Court and proofs to be adduced in the 
Supreme Court. 

And your appellant insists amongst other things 
that he was the party insured, or one of the parties 


insured, under the policies of insurance referred to 
i the libel herein, or entitled to the benefit of 
such insurance, and that the damage and loss re- 
ferred to in said libel were not occasioned by any 
fault or negligence on the part of yourappellant or 
the master and crew of either of said vessels and 
that libellants, having paid the loss under said 
policies of insurance, cannot now claim that said 
loss was occasioned by any negligence on the part 
of your appellant or the master and crew of either 
of said vessels. 

And your appellant respectfully prays that the 
said decree of the said Cirenit Court and the libel, 
answers, orders, proofs, proceedings, findings, ex- 
ceptions, billof exceptions and ail other papers 
appertaining thereto in the said caiise may be sent 
to the Supreme Court of the Un ted States without 
delay, and that the said Supreme Court will pro- 
ceed to hear the said cause over, and that the said 
decree of the said Circuit Court may be reversed 
and the libel herein be dismissed with costs in this 
Court and the Courts below or such other decree 


made as to the said Supreme Court shall seem just. 


Dated May 16th, 1887. 


HYLAND & ZABRISKIE, 
Proctors for Claimantand Appellant, 
30 Park Place, 


=. 2s See oe 


The above appeal from the said final decree of the 
Circuit Court of the United States for the Southern 
District of New York to the Supreme Court of the 

United States is allowed as prayed for. q 


Dated May 16th, 1887. 
SAMUEL BLATCHFORD., 
Associate Justice of the Supreme 
Court of the United States. 
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United States Supreme Court, 


No. 12133. 


Oe 


THE PROVIDENCE WASHINGTON INSURANCE 
COMPANY, et al, 
Libellants and Appellees, 


vs. 


THE STEAM CANAL BOAT “SYDNEY,” &., CHARLES 
EK. WAGER, 
Claimant and Appellant. 


— ET 


Affidavit of J. A. Hyland in Opposition 
to Motion to Dismiss Appeal. 
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HYLAND & ZABRISKIE, 
Proctors for Claimant and Appellant, 
No. 45 Broadway, New York City. 


—___-—_---- oes 


C. B. Merwin, Printer, 218 Fulton Street, N. 
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United States Supreme Court, 
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Se 


THE PROVIDENCE WASHINGTON INSURANCE 
3 COMPANY, et al. 


Libellants and Appellees, 


THE STEAM CANAL BOAT “SYDNEY,” &., CHARLES 


KE. WAGER, 
Claimant and Appellant. 


Affidavit of J. A. Hyland in Opposition 
to Motion to Dismiss Appeal. 


HYLAND & ZABRISKIE, 
Proctors for Claimant and Appellant, 
No. 45 Broadway, New Y ork City. 


( BRB. Merwrn. Printer, 218 Fulton Street. N. Y. 
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SUPREME GOURT OF THE UNITED STATES. 


The Providence Washington In- 
surance Company, et al., 
Lihellants and Appellees, 


The Steam Canal Boat “‘Svduney.”’ 
&e.. Charles E. Wager. 
CVaimant and Appellant. 


STATE OF NEW. YORK. 
SouTHERN District oF New York. _ 
J. A. Hyland, being duly sworn, deposes and says 
that he is one of the proctors for the claimant and 
appellant in the above entitled suit. That, when the 
libel was filed in the District Court of the United 
States for the Southern District of New York. depo- 
nent was retained and duly appeared as the proctor of 
record in said Court for this appellant. That the 
claim, answer and stipulation, filed in said Court by 
the appellant, were prepared by deponent, and were 
signed and sworn to by Charles E. Wager, the appel- 
ant. That at the time of fillug said claim, answer and 


stipulation, Charles KE. W ager. Lhe claimant aod 
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SUPREME GOURT OF THE UNITED STATES. 


The Providence Washington In- 
surance Company, et al., 
Lihellants and Appell Cx, 


The Steam Canal Boat ‘“‘Syduney.” 
&e., Charles E. Wager, 


Claimant and Appellant. 


STATE OF New YORK. } 
7 7 7 ~ 
SouTHERN District oF New York. | 


Z A. Hyland, being duly swort, deposes and says 
that he is one of the proctors for the claimant and 
appellant in the above entitled suit. That, when the 
libel was filed in the District Court of the United 
States for the Southern District of New York, depo- 
nent was retained and duly appeared as the proctor of 
record in said Court for this appellant. That the 
claim. answer and stipulation, filed in said Court by 
the appellant, were prepared by deponent, and were 
signed and sworn to by Charles E. Wager, the appel- 
aut. That at the time of filing said claim, answer and 
stipulation, Charles E. Wager, the claimant and 
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appellant herein, was the owner of said steam canal- 
boat “Sydney” and said canalboat “William Worden.” 
That thereafter, on the trial in the Circuit Court of 
the United States for the Southern District of New 
York, the appellant, Charles E. Wager, was sworn and 
examined by deponent as a witness in his own behalf, 
on or about the 13th day of May, 1886. In that ex- 
amination, the appellant, Charles k. Wager, swore as 
follows: 

“Q. Mr. Wager, you are the claimant in this case? 

A. Fen. 

Q. And you were the captain of the boat ‘Sydney’ 
at the time of this disaster? 

A. Zee. 

@. And commanded both boats coming down the 
river? 

A. Yes, sir,” (fol. 184, p. 46, Additional Testimony 
taken in behalf of Claimant in Circuit Court.) 

“Q. When did you buy this boat or get her ? 

A. | bought this boat in September; I have it’ on 
my book here (witness looks at book,) November, 
1882. 

Q. From whom did you buy her ? 

A. From Gillespie” (fol. 210, p. 58, Claimant’s . Ad- 
ditional Testimony.) 


The learned Circuit Judge Wallace found, as a mat- 
ter of fact, that “At the time of making application 
for the insurance, receiving the certificate and signing 
the usual bills of lading, it was understood between 
Morse & Company and the claimant that the latter’ 
(that is, Capt. Charles E. Wager, the appellant) ‘‘own- 
ed the ‘Worden’ and the ‘Sydney’ and intended to tow 
the ‘Worden’ by the ‘Sydney’ on the voyage” (Judge 
Wallace’s Opinion, Finding Seventh.) That the stip- 
ulation hereto annexed, marked Exhibit “A,” and 
made a part of this affidavit, was duly entered into be- 
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tween the proctors of the respective parties, in which 
it is admitted that the appellant, Charles KE. Wager, 
was the sole owner of the said boats “Sydney and 
“William Worden” during the voyage referred to in 
the libel herein and at the time of the alleged collision. 
That the appeal to this Court was duly taken and al- 
lowed, and the notice and petition of appeal duly filed 
within the time prescribed by law and the consents of 
libellants’ proctors, and that the bond on such appeal 
was duly given and filed, and approved by Mr. Justice 
Blatchford, of this court, and the usual citation and 
supersedeas issued thereon by said Justice, all of which 
were duly served on libellants’ proctor, within the 
time “prescribed by law, and which now remain on 


record in this court. 
J. A. HYLAND, 


Subseribed and sworn to 
before me this 18th day of > 
November, 1887. 


DANIEL J. AUGUSTINE, 
seal ) Notary Publie. 
=. 5. Ge 


UNITED STATES SUPREME 


lLHE PROVIDENCE WASHINGTON INSURANCE 
COMPANY, ¢é aZ., 


THE STEAM CANAL BOAT “SYDNEY, 
kK. WAGER, 


BRIEF ON BEHALF OF APPELLEE ON MOTION TO 
DISMISS APPEAL 


EDWARD D. McCARTHY., 
Proctor, Ete 
50 Wall Street, New York 


SUPREME COURT OF THE UNITED STATES, 


Tok PROVIDENCE WASHINGTON 
INSURANCE ComPANY ef a@i/.. 
Libellants and Appellees, 


am : 


THE STEAM CANAL Boat “‘SyD-| 
NEY.’’ &c.,. CHARLES BE. WAGER. 
Claimant and Appellant. 


Libellants’ brief on motion to dismiss 
appeal for want of jurisdiction on 
the ground that the matter in dis- 
pute is less than $5,000. 


This proceeding was taken, originally, in order 
to enforce a maritime lien in favor of the libellant 
against two vessels, the steam canal boat Sydney, 
and the barge Wm. Worden. 

The libel made no personal demand against the 
owner, or owners, of these vessels. 

After process had been issued, one of them, 
the Syduey, was sold by order of Court, and 
the proceeds of the sale, were deposited in the offi- 
cial register. They were twenty-one hundred 
dollars. 

At, or nearly at the same time, a stipulation for 


the value of the boat Worden was given, and ac- 
eepted. The amount of this stipulation was one 
thousand dollars. 

The aggregate value of the property proceeded 
against, and the amount for which, and for no 
more than which, a lien could be enforced was 
thirty-one hundred dollars, in other words, the li- 
bellant, if successful, could recover no more than 
thirty-one hundred dollars in this suit. 

The Circuit Court gave judgment in favor of the 
libellant, and pronounced for the condemnation of 
the vessels : or, what amounted to the same thing, 
it required the stipulators to fulfil their promise, 
and the register to pay over the sum deposited. 

The libellants’ damages actually amounted to 
6,175 dollars, which is twice the aggregate value 
of the two vessels, and the Cireuit Court gave for- 
mal judgment for that sum. 

But this judgment was, and is, of no worth to 
the libellants, beyond the sum of thirty-one hun- 
dred dollars. 

They can recover, in this proceeding, no more 
than thirty-one hundred dollars. 

For the residue, they will have to bring an ac- 
tion against the person, whose negligence was the 
proximate cause of their loss 

On this motion to dismiss, the Libellants say that 
the Court has no jurisdiction, because the amount 
involved in this controversy, 1s less than that fixed 
by law. 

The Appellant says that the Court has jurisdic. 
tion, because the judgment appealed from, will 
estop him from denying liability in any action 
that may, hereafter, be taken against him. 


(I.) Upon the face of the record, the amount in 


controversy is less than five thousand dollars. 
The Libellants conld not have gained, nor the 
Claimant have lost five thonsand dollars, on any 
turn of the case. 

All that the Libellants asked for was the con- 
demnation, and sale, of the two vessels; and the 
payment to them of the proceeds. This is all that 
they rot LD the final decree, or could have got, 

Klgin os. Marshall, 106 U. S. R., 578. 


(Il.) The faet that the Libellants’ damages are 
greater than the present recovery, does not In- 
crease the amount involved in this controversy ; 
because, in order to obtain such damages, a new 
action would have [oO be brought. 

Within the rule laid down in ‘*‘ Elgin vs. Mar- 
shall,’’ and the cases there cited, this new action 
would involve a new controversy. 

In either case, its own record, only, could be 
read, in order to determine the amount at stake. 

[t does not change the rule, that the record in 
one action could be used as an estoppel, in the other 
action. 

This consideration is fully presented in the opin- 
ion in ** Elgin os. Marshall,’’ and it is needless to 
dwell upon it further. 


(IIL) The right of appeal 1s, and must be, recip- 
rocal between adverse parties to an action. No 
statute will be so construed, in the absence of a 
clear expression contra, as to give one party SO 
great a favor, if it is not given to the other. 

Now it is clear, and would have been so, prior to 
the leading case of ‘* Elgin os. Marshall,’’ that 
the Libellants could not have appealed to this 
Court, from a judgment of dismissal of their libel. 


(1.) Their action sounds in tort, and, assuredly, 
is brought to recover damages. But dam- 
ages, distinctively, are not claimed; 
neither is any demand made against any 


person. 


(IIl.) The libel simply asserts a maritime hen 


against certain vessels, and asks for their 


condemnation. The condemnation of the 
vessels would bave been a legal satisfac- 
tion of the Libellants’ claim. 


In case of dismissal. therefore, how could the Li- 
bellants show that more than five thousand dollars 
had been in controversy ¢ 


Not by their written declaration, because this does 
not claim damages against anv one, neither could it 
have been the foundation of any personal judg- 
ment. (Hence, the rule that, in actions of tort, the 
amount claimed in the declaration will determine 
jurisdiction on plaintiff's appeal, does not apply). 

They could have resorted only to the ascertained, 
or theascertainable, value of the property attached, 
and sought to be condemned. This valne would 
have been only thirty-one hundred dollars. 


If the Libellants had urged, further, that a per- 
sonal right arose from the same facts, and that the 
assertion of this right would be estopped by the 
record of dismissal, the answer would have been, 
non constat. | 

The libel might have been dismissed because there 
was no lien, or because the Admiralty Court had 
not jurisdiction. 

Moreover, the libel had contained no allegations 
respecting the ownership of the vessels attached, 


either at the time of loss, or at the time process 
was asked for. 
The Jessie Williamson, 108 U. 8. R., 


310. 


The record of dismissal, would not, therefore, 
have estopped the Libellants from bringing a per- 


sonal action. 


(IV.) The case of the Jessie Williamson, (108 
U.S. R.), affirmed the case of Elgin vs. Marshall, 
and dismissed a libel which demanded more than 
five-thonsand dollars in rem, because the subject 
of attachment was only worth two thousand one 
hundred dollars, and, consequently, the stipula- 
tors, whose undertaking took the place of the pro- 
perty condemned, were only liable to this extent. 

There, as well as here, ‘‘no allegation is in the 
‘** libel as to who were the owners of the vessel at 
** the time of the collision, and nothing 1s set forth 
‘* therein as a foundation for any ultimate recov- 
‘ery against any particular persons, as such per- 
‘sons, of so much of the $27,000 claimed, as may 
‘* exceed the valne of the vessel.’’ 20. 311. 

‘*The liability of the claimants would not be 
‘‘ estublished in any case, but one where the claim- 
ants were alleged and shown to have been the 
‘* owners of the vessel sued at the time of the col- 
* lision.”’ £6. 310. 

If there be the shghtest discrepancy between 
these two opinions in the statement of the rule 
applicable to the question, (which | do not sug- 
gest), nevertheless, either case is authority for the 
dismissal of this appeal. 


- 


(V.) But the Appellant will reply, that, in his 


{) 


answer to the libel, he admits he was the owner of 
the vessels proceeded against. 

He will, therefore, contend, that this judgment 
in rem might have ‘‘probative force”? against him, 
in any subsequent action, 7” personam ; that this 
record, when offered, will stop him from showing 
that he was free from fault, and is free from lia- 
bility. 

On the authority of *‘ Elgin os Marshall,’ it is 
clear that this argument, if sound, does not make 
for jurisdiction. 

‘*In our opinion, sects. 691 and 692 Rev. Stat. 
‘* which asamended by sect. 3 of the act of Feb- 
** 16. 1875, ¢. 77, limit the jurisdiction of this 
** Court, on writs of error and appeal, to review 
‘* final judgments in civil actions, and final decrees 
‘‘in cases of Equity and of Admiralty and Mari- 
‘time jurisdicti on,to those where the matter in dis 
‘* pute, exclusive of costs, exceeds the sum = or 
** value of $5000, have reference to the matter which 
‘* is directly indispute, in the particular cause in 
‘‘which the judgment or decree sought to be re- 
‘viewed, has been rendered, and do not permit us 
‘for the purpose of determining its sum or val- 
‘ue, to estimate its collateral effect in a subsequent 
‘*suit between the same or other parties ”’ /d. 
579, 580, 

‘* It would be, clearly, a violation of the rule, 
‘to add to the value of the matter determined any 
‘* estimate in money, by reason of the probative 
‘*force of the judgment itself in some subsequent 
** proceeding.”’ 7b. 580, 381. 

In the case thus cited, it was conceded, that the 
judgment, appealed from, was an estoppel against 
the plaintiff, and would have conclusive ** pro- 
bative force,’ against him, in subsequent 
proceedings. Nothing more can be — said 
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in respect to the decree from which this appeal has 
been taken 

But on the authority of “The Jessie William. 
son,’ L deny that this judgment would be an es- 
toppel against the Appellant, though he were sued 
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(1.) The libel contains no allegations of owner- 
ship of the offending vessels, it lays no foundation 
for any subsequent proceeding, in PeT SONA it 
tenders no issue respecting ownership ; its only 
purpose isthe condemnation of the vessels. 


(I1.) Although the answer savs,that the claimant 
wasthe owner of the boats ‘‘at all the times men- 
tioned in the libel,”’ it does not, therefore, lay any 
foundation for subsequent proceedings, within the 
rule of the authority last cited. 

A defendant can not, by an admission, thus make 
an issue. The Libellants, at no time, made any use 
of this admission. It can not be said, that, either 
in this suit, or by any subsequent one, they have 
sought to hold the Claimant to liability. 

His admission was a superfluous, immaterial al- 
legation, which did not harm the libellants, and 
did not benefit himself. 


(111). Becanse this admission was superfluous 
the claimant would not be estopped, if he were 
sued ex eadem causa, from showing that it was 
untrue. 

Neither words nor acts, however false, will estop 
their author from showing the trath, if they 
have not been done, or spoken, to the prejudice of 
his adversary. 

Dazell os. Odell, 3 Hill, 321. 


Therefore, this record could not have ‘ pro- 
bative force,’’ in a personal action between the 


Libellants and the Claimant ; because, it shows an 


exclusive proceeding (7 rein. 


(IV). Itis needless, after citing these two lead- 


ing cases, to go a word further ; because, they cover 


the field of contention. 

But I will take the liberty to suggest, that no 
record of jadgment of condemnation in rem, can 
be an estoppel, under the plea of former adjudica- 
tion, against evidence in a suit 72 personam. 

W hat was said on this point, inthe case reported 
in 108 U. 8. R. was ob/ter, because that appeal was 
dismissed. 


EDWARD D. McCARTHY, 
Proctor of Libellants and Appellees, 
50 Wall st., New York. 
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Brief on Behalf of Appellant in Opposi- 
tion to the Motion to Dismiss Appeal. 


HYLAND & ZABRISKIE, 
Proctors for Claimant and Appellant, 
No. 45 Broadway, New York City. 


C. B. Merwin. Printer, 218 Fulton Street. N. Y. 


SUPREME COURT OF THE UNITED STATES. 


THE ProvipeNce WASHINGTON I[N- 
SURANCE ComPANY, et al.. 
Libellants and Appellees, | 
: 
The Steam Canal Boat “ Sydney,” | 
&e., Cuartes E. Wacer, _ 
Claimant and Appellant. 


Appellant’s brief in opposition to the 
motion to dismiss appeal for want 
of jurisdiction. 


The libel herein was filed in the District Court of 
the United States for the Southern District of New 
York, July 18th, 1888, whereupon the appellant, as 
master and owner of said steamboat, appeared and 
filed claim thereto, as owner, and made answer to the 
libel. Under orders duly filed in the U. 8S. Distriet 
Court for the Southern District of New York, the 
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said steam canal boat “ Sydney,.”’ was sold by the mar- 


shal and the proceeds thereof, two thousand one hun- 
dred dollars, were paid into the registry of said Court, 
to abide the event of this suit, and a stipulation tor 


one thousand dollars, the agreed value of the said 


boat, ‘‘ Worden,” was duly filed in said court by the 


appellant, making the value of the res libelled herein, 


as found by sale and agreement, three thousand one 


hundred dollars. Thereafter the cause was tried in 


the District Court and a decree entered dismissing the 


libel. Thereupon the libellants appealed to the Cir- 


euit Court of the United States for the Southern Dis- 


trict of New York: and therein the decree of the Dis- 


trict Court was reversed and a decree entered in favor 


of the libellants for the sum of six thousand one hun- 


dred and seventy-five 89-100 dollars. exclusive of costs 


and interest. 


From this decree an appeal was taken 


to this Court and duly allowed and perfected, and the 


usual citation Issued. 


This motion is made to dismiss the appeal on the 


alleged ground that the matter in dispute is less than 


five thousand dollars, and is opposed on the ground 


that the value in dispute is the amount of the judg- 


ment, viz., six thousand one hundred and seventy-five 


89-100 dollars, exclusive of costs. 


The appellant was the sole owner of the res., viz., 


the steam canal boat * Sydney,” and canal boat “ Wil- 


ham Worden.’ 


’ before and at the times of the oceur- 


rence of the damages for which this suit is brought. 


The appellant so alleges in the claim and answer, veri- 


fied by him i 


pp. 7 and 13). 


n person (Respondent’s Motion Papers, 


At the trial in the Circuit Court the 


appellant testified that he bought the said steamboat 
on Noy. 15th, 1882, and that he ran said steamboat,as 
owner and master thereof, from said date down to and 
including the times of the occurrence of the damages 


for which this suit is brought (Claimant’s Additional 
Testimony, p. 46, fol. 184, and pp. 53, 54, 55 and 56, 
fols. 210-225. The learned Cireuit Judge finds the 
claimant to have been the owner (Finding Seventh). 


[In the stipulation between the respective proctors, 
filed herein on this motion, it is admitted that the 
claimant and appellant, Charles E. Wager, was the 
sole owner of the said boats « Sydney” and * William 
Worden,” during the voyage referred to in the libel 
herein and at the time of the alleged collision. 


This stipulation is as follows: ‘It is hereby stipu- 
lated between the proctors for the respective parties 
herein, that the following papers be printed on the 
motion of proctor for the appellees to dismiss the ap- 
peal to the Supreme Court in this action, viz.. 

lL. The libel. 

Il. The claim of owner of the Sydney and Worden. 


Ill. The answer of claimant. 


IV. The bond for the value of the William Worden 
filed in the District Court. 


V. The Marshall’s return on the sale of the Sydney. 
VI. The decree of Circuit Court. 


VII. The petition of appeal to the United States 
Supreme Court. 


It is admitted that the claimant and appellant Charles 
Kk. Wager, was the sole owner of the said boats, Syd- 
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nev and William Worden; during the voyage referred 
to in the libel herein and at the time of the alleged 
collision. 
HYLAND & ZABRISKIE, 
Proctors for Claimant and Appellant. 
Epwarp D. McCarrtuy.”’ 


The appellant respectfully urges that he has been 
properly perinitted tu appeal to this Court, on the 
ground that, as it appears in the record that he was 
the sole owner and master of the said vessels at the 
time of the collision, and at the time of making claim 
thereto in the District Court, the decree in the suit in 
rem binds him personally as res judicata, that a libel in 
personam against him would lie to execute that decree, 
aud that the matter in dispute in this ease is not the 
vessels, or the existence of a lien on them, but the 
amount of the decree, viz: six thousand one hundred 
and seventy-five 89-100 dollars, exclusive of the costs 
of the Circuit Court. 


It is respectfully submitted that under the facts 
stated the matter in dispute exceeds the sum or value 
of five thousand dollars, exclusive of costs as required 
by Sec. 3, Act of Feb. 16, 1875, Chap. 77,18 Stat., 
316. 


“The practice of the Admiralty Court is not to 
render a decree in personam on a libel in rem, but in 
the case proved shows a clear right to a recovery 
against the person, (whether the action in rem is sus- 
tainable or not,) the libellant will be permitted after 
decree to introduce the proper allegations in personam 
and proceed thereon, and after such steps have been 
taken the Court will hear and adjudicate the matter upon 
the proofs already before it, or upow the hearing of 
such further evidence as either party may be allowed 
on motion or petition to introduce.” 


Betts’ Ad. Pr., 99. 


i) 

The above rule was followed by Judge Curtis in 
the case of the “Enterprise” (2 Curtis, 317.) The 
learned Judge holds that the decree in the suit in rem 
bound the claimant personally as res judicata; that a 
libel in personam against the claimant would lie to 
execute the decree in rem, it appearing in the record 
that the claimant of the vessel was the owner of her 
during the voyage for which the wages sued for were 
claimed, and that by his answer he contested in that 
character the right to wages. It will be remembered 
that the proceeds of the sale of the vessel in this case 
after deducting costs were thirteen 90-100 dollars. 
The decree however was for more than fifty dollars. 
An appeal was allowed to the Circuit Court on the 
ground that as the Court could proceed in a libel in 
“personam against the claimant to execute the decree in 
rem, the matter in dispute was the decree for over 
fifty dollars and not the value of the rem, viz: 
thirreen 90-100 dollars, exclusive of costs. This case 
it is respectfully submitted is exactly in point and has 
not been overruled. 


Rule 13 in Admiralty, under which the above suit 
was brought, provides that “In all suits for mariner’s 
wages, the libellant may proceed against the ship, 
freight and master, or against the ship and freight, or 
against the owner or master alone in personam’. This 
rule does not materially differ from Rule 15 in Admir- 
alty, under which this suit is brought, viz: “In all 
suits for damage by collision, the libellant may pro- 
ceed against the ship and master, or against the ship 
alone, or against the master or the owner alone i per- 
sonam.”” The only difference between these two rules 
is that in the former the libellant may proceed agaiust 
the freight with the ship and master, and in the latter. 
against the ship and master, exclusive of freight. 
Therefore. in principle,the two rules are precisely alike, 
so faras they apply in this case; that is, in neither 
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‘vase could the owner and ship be joined.  Llence, it is 


an exactly parallel case 1D principle with the case at 


bar. In the case at har the appellant as owner and WNas- 


ter can as master be joined. 


In the case of “Jesse Williamson, Jr., "(108 U. S. 
311), the learned Justice Blatehford in his opinion, 


cites the case of the “Enterprise”, and draws a clear 
distinction between it and the ease of the ‘“William- 
son”. There did not appear im the record of the 
Jesse Williamson “anything which could be held to 
establish, as against the claimants of the vessel, though 
they were her owners when the claim was filed, 
that they were her owuers at the time of the collision. 
and so in a position to be liable to respoud in personam 
for the damages suffered by the libellant, in a proper 
proceeding in personam.” The learned Justice further 
clearly lays down the rule of practice that, although 
“Rule 15, in admiralty, provides that “in all suits for 
damage by collision, the libellant may proceed against 
the ship and master, or against the ship alone, or 
against the master or the owner alone, in personam”’ 
this rule, as is well settled, excludes the joining in one 
suit of the vessel and her owners: but 7# does not pre- 
vent the introduction into the libel of allegations as to the 
ownership of the vessel at the time ot the collision, mith a 
view to a proceeding to obtain such ultimate relief in per- 
sonam, on the basis of a recovery in rem, as the libellant 
may be entitled to.” 


It is, therefore, clear that the matter in dispute in 
this case, is the amount of the damages as found in 
the Circuit Court, since, upon the record, a libel in 
personam against the appellant would lie to execute 
any portion of the decree herein unsatisfied after ex- 
hausting the value of the res in court. 


The learned advocate for the respondeuts Is in error 
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when he Suys: = 1). Upon the face of the record, the 
amount in controversy is less than five thousand dol- 
lars. The libellants could not have gained, nor the 
claimant have lost tive thousand dollars, on any turn 


of the case.”’ 


“All that the libellants asked for was the condem- 
nation, and sale, of the. two vessels ; and the pay- 
ment to them of the proceeds. This is all that they 


got by the final decree, or could have got.” 


sy referring to the libel and complaint of the re- 
spondents it will be observed, first: that the claim of 
damages is nine thousand two hundred and eleven 75- 
100 dollars and that the libellants ask not only that 
the said vessels be condemned and sold, but also that 
‘all persons having or claiming to have any right, title 
or interest In the same, may be cited to appear and 
answer on oath all and singular the matters aforesaid, 
and that this Honorable Court would be pleased to 
decree the payment of the claims afore said. w ith interest 
and costs, and that said vessels, their tackle, ete., may 
be condemned and sold to pay the same, and that your 
lihellants may have such other and Further re lief in the 
premises as in law and in justice they may be entitled to 
receive.” It follows trom this prayer that the !ibellants 
have laid the foundation to take any proceeding which 
will enable them to procure, not only the condemna- 
tion and sale of the ves, but the amount of their dam- 
uges, viz : nine thousand two hundred and eleven 75- 
100 dollars. 


The learned advocate for the respondents is further 
in error when he says: ‘“(I1) The fact that the libel- 
lants’ damages are greater than the present recovery 
does not increase the amount involved tn this contro- 
versy ; because, in order to obtain such damages, a new 
action would have to be brought.” Under the prae- 
tice in the admiralty court, on the record in this case 


a new action would not have to be brought to enter 
judgment against the appellant em personam, but, upon 
the proper application to the Court, a decree would be 
entered against the appellant in personam and execu- 
tion issue thereunder, on giving proper notice to the 
appellant, to satisfy any balance of judgment unpaid 
after exhausting the res. This would be in the nature 


of supplementary proceedings. 


The learned advocate for the respondents isin error 
when he says that “the libellants could not have ap- 
pealed to this Court from a judgment of dismissal of 
their libel.”’ 
the amount claimed in the declaration will determine 


The rule is clear that. in actions of tort. 


jurisdiction On plaintiffs’ appeal. On the record in 
this Court, had an objection been made to the jurisdic- 
tion of the Court in case the libel had been dismissed 
and an appeal taken, the libellants could clearly have 
argued that, as the claimant was the owner of the ves- 
sels at the time of the occurance of the injuries, he 
would be liable for any deficieney, after exhausting 
the value of the res in Court, and it would not lie in 
the mouth of the appellant to deny it, as he had set 
up the fact of his Ownership in the answer, aud had 
contested in that character the right to damages. 
Hence, under the rule laid down in the case of the 
‘Enterprise,’ referred to by the learned Justice Blatch- 
ford, the respondent could have appealed in case their 
libel had been dismissed. 


The case of Elgin vs. Marshall, cited by the learned 
advocate for the respondents, Is clearly distinguish- 
able from the case at bar. The amount involved in 
that case was nothing more or less than ove thousand 
six hundred and sixty 75-100 dollars, interest due on 
coupons, detached from the bonds. Clearly, under 
the Statute, the Court could not take cognizance of 


the collateral effect of such a decision. as the bonds 


themselves were not in the suit and could not be passed 
upon as such in the suit, and the Court was clearly 
right when it would not proceed in any ease, unless 
its right and duty to do so are apparent on the faee 


oft the record 


Again, the taet that the libel contains no allegation 
of OV nership of the offending vessels does hot militate 
against the principle involved in the case. That would 
not prevent the libellants from making such amend- 
Mments oS would be it} keeping with the. facts brought 
out on the trial of the case, and the Admiralty Court 
would clearly allow Lhe dmendment of the record In 
couformity with thie facts, in order to ehabie rhe libel- 
lants to satisfy their decree. Further, the time has 
hot Vet come for the libellants to make use of the ad- 
INISSION of the appellantin ils uuswel Should the 
time come it is fair to presume that there would be no 
hesitation on the part of the respondents to take ad- 
vantage of any right which the law and practice of 
this Court riyves them Nor was the admission that 
the adppe llant was master and owner of the boat at the 
time of the collision superfluous: on the contrary, it 
Wiis essential LO make the allegation as a tact, as if 
would have its weight with the Court, to show that 
the appellant wottla naturally be diligent it) pertorm- 
ine his duties. because he was interested in the out- 


come of the vovage as owner of the vessels. 


The tact is clear, and cannot be conutroverted, that 
the respondents in this ease, should they succeed, will 
secure a judgment for six thousand one hundred and 
seventy-five 89-100 dollars exclusive of costs and In. 
terest. and Ciill, after exhausting the re s. proceed agalust 
the appell but 7 personam for the balanee of suld de- 
eree. Therefore. it must be admitted that the amount 
involved Is over five thousand dollars. exclusive of 
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point, and has not been overruled, but. on the con- 
trary, has been cited by the learned Justice Blatehford 


? 


in his opinion in the case of the “Williamson” and 


approved. 


The motion to dismiss the appeal should be denied. 


Respect fully submitted. 


J. A. HYLAND, 
Proctor for Clalmant and Appellant, 
No. 45 Broadway, 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBBRR TARRM, 1890. 


No. 224. 


IN ADMIRALTY. 


rHE STEAM CANAL BOAT “SYDNEY,” her Engines, &c., and THE CANAL 


‘WILLIAM WORDEN,” her Tackle, &c., CHARLES E. WAGER, 


Claimant and Appellant, 


BOAT 
against 


THE PROVIDENCE WASHINGTON INSURANCE COMPANY OF 
PROVIDENCE RHODE ISLAND, and SECURITY LNSURANCE 
COMPANY OF NEW HAVEN CONNECTICUT, 
Litellants and Appellees. 


BRIEF IN BEHALF OF CLAIMANT AND APPELLANT ON 
APPEAL FROM JUDGMENT OF CIRCUIT 
COURT FOR 8S, D. OF N.Y. 


HYLAND & ZABRISKIE, 
Proctors for Claimant and Appellant, 
No. 45 Broapway, 
New York City, N. Y. 
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Cc. G. Burgoyne, 146-150 Centre Street, N. Y. 
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Napremne Court oF the United States, 


No. 


. +) 


4. 


The Steam Canal-boat “Sydney,” her 
Engines, &c., and the Canalboat 
“William Worden,” her Tackle, 
&c., CHARLES E. WAGER, 

Claimant, Appellant, 


vs. in Admiralty. 


THE PROVIDENCE WASHINGTON INsUR- 
ANCE Company, of Providence, 
Rhode Island, and the Security 
INSURANCE CoMPANY, of New Haven, 
Connecticut. 


APPEAL FROM THE Circurr CourRT oF THE UNITED 
STATES FOR THE SOUTHERN District or New YORK. 


BRIEF OF CLAIMANT AND APPEL- 
LANT. 


Statement of the Case. 


This suit was brought in the District Court of the 
United States for the Southern District of New York 
by the Providence Washington Insurance Company, of 
Providence, Rhode Island, and the Security Insurance 


Company, of New Haven, Conn.., against the canalboat 
“William Worden ” and the steam canalboat * Sydney,” 
to recover the value of a cargo of wheat shipped in- 
board the canalboat * William Worden” at Buffalo, 
N. Y., on the 17th day of May, 1885, and consigned to 
Armour, Plankinton & Co., at the port of New York, 
ge § 

The cargo was lost while in transit mboard the boat 
‘* Worden ” on the 29th day of May ISS83, in the Hud- 
son River, at Ksopus Island. The boat 7m William 
Worden ” was being navigated D the steam canalboat 
” Sydney, the steam canalboat “Sydney 5 pushing the 
boat “ Worden.” While thus belng havigated the boat 
“ Worden ” grounded on the shore of Ksopus [sland and 
was sunk, and the cargo, which was insured by the 
libellants, thereby became nearly a total loss. The 
District Court dismissed the libel and the libellants ap- 
pealed ; the Circuit Court reversed the District Court 
and decreed that the libellants recover $8,252.57, from 
which the claimant and appellant nppealed to this 
Court. 


The Parties to the Affreightment Contract. 


The claimant and appellant Charles E. Wager was 
the master and owner of the canalboat ‘* William 
Worden ” and also of the steam canalboat “ Sydney ” at 
the time of the making of the affreightment contract 
and the insurance of said cargo by the libellants, and 
was also the owner of said boats at the time of the sink- 
ing of said boat “‘ Worden” and theloss of said cargo. 

Henry Morse and Alanson Morse, composing the firm 
of H. Morse & Co., were doing business at Buffalo as 
intermediaries, fora commission. between boatmen and 
shippers of grain, in procuring cargoes of grain to be 
shipped at Buffalo and consigned to New York and 
ports on the line of the Erie Canal. 


W. Meadows was a shipper at Buttaio, doing busi- 
ness as avent for Owners of CUPLOCS to be shipped from 
Buffalo to New York, and was the shipper of the cargo 
in this instance. 

Armour, Plankinton & Co. were grain merchants 
having their office and place of business at New York 
City, and were the consignees of the cargo of gram in 
question. 

On or about the 17th day of May, ISS3, the claimant 
and appellant Charles EK. W ager, master and owner of 
the boat “ Wilham Worden,” hay Ing said boat in the port 
of Buffalo ready to engage in the transportation of 
CArLO to New York, apphed to the said firm of H. 
Morse & Co. and requested that firm to procure a Caro 
for transportation in said boat to New York. 

Thereupon said Morse & Co. made application to 
sald W. Meadows for a Careo of wheat to be transported 
in the boat “ William Worden,” and took an order for 
said cargo of wheat from said Meadows, to be shipped 
inboard the boat ‘William Worden” to New York. Noth- 
ing was said at that time with reference to insurance. 
No request was then made by said Meadows to Morse 
& Co. to get the cargo imsured. It was assumed only 
by W. Meadows that Morse & Co. would get the cargo 
insured under the general course of business. 

Mr. Meadows testifies: ‘‘Q. What transaction did 
you have with them Morse & Co.? A. Morse & Co. ? 
| don’t know. I can’t recollect just now the exact 
manner in which this particular boatload of grain was 
shipped, but the ordinary way would be I would eithe 
vo to Morse & Co., who had boats, or they would come 
to me, having the property to ship, and we would agree 
upon the rate of freight for carrying that load of wheat 
to New York. After that agreement was made Mr. 
Morse would go to my office and get an order for the 
load of wheat. At the time of getting the order my 
man—my bookkeeper—who writes the order, will in- 
struct him where to insure it” (Record, p. 1%). 
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The cargo Wis therefore taken i) thi ordinar\ COUTSe 
of business in the manner in which other cargoes were 
taken, it being a transaction which was conducted In 
the Same manner that all other transactions oft the kind 
were being conducted betwee i} the two offices, that is, 
between H. Morse A Co.., intermediaries, and \W. 
Meadows, the shipper. 


The documentary ( vidence in thie CUSC contains the €1li- 
tire contract of affreightment by tween thi ship- 
per and the carrier, and the entire contract of 
insurance between the Insurance Companies nna 


the carriers. 


The following exhibits show the mannerin which the 
insurance contract was made, upon which this sult Is 
based. and unde which the CAPEO of wheat Was In- 
sured while in transit from Buffalo to New York in- 
board the hoat - William W orden and the affreight- 
ment contracts between the claimant and appellant 
W ager anc H. Morse A Co.. the intermediaries, 
W. Meadows, the shipper. 


Every spring, before the opening of canal navigation, 


and 


for the purpose of procuring business, the Providence 
Washington Ins. Co. and thi Security Ins. Co.,. the 
libellants herein, by their avents, were accustomed to 
deliver in Buftalo, to intermediary tirms or brokers, 
such as the firm of H. Morse & Co., blank open or ruh- 
ning cargo policies, which run for the season of naviga- 
tion. 

Pursuant to this custom, in the spring of the year 
LSS5, before this Cargo Was shipped on board of the 
canalboat ‘‘ Worden,’ Worthington & Sill, general 
agents of the Providence Washington Ins. Co. and the 
Security Ins. Co., the libellants, delivered to H. Morse 
& Co. the open or running cargo policy, which, with 
other clauses and covenants not pertinent to the issues 
herein, contained the following covenants : 
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UNIFORM CANAL CARGO POLICY 
THE NEW ENGLAND UNDERWRITERS, 
THE SECURITY INSURANCE CO 
Or New Haven, Conn.., 
THE PROVIDENCE WASHINGTON INS. CO. 
Or Provipencr R., L., 
Kach acting and contracting for itself, and not on 
for the other, for the true performance of the premises, 


each company for its own part only, which is one-half 
of all liability aceruing under this policy, 


BY THIS POLICY OF INSURANCE, 


(oti account ot H. Morse A Co.. fo) Whe if ay CUO) 
Cer . 

Do insure the several persons, whose names are here- 
after endorsed hereon is owher, adivancer, or COMMON 
carrier On woods, wares, merchandise O} country prod- 
uce. on his own boat, or boats belonging to others. 
loaded Ol) commission or chartered. 

rom place to place, is endorsed hereon. OO} 11) +} book 
kept for that purpose, for the several amounts, at the 
rate, and on the evoods, wares, merchandise on country 
produce, iLS specified in the said endorsement. 

No risk considered as insured under this policy until 
said endorsement is approved ana signed by these comMm- 
panies, or their duly authorized agents, at 

, unless with special agreement with the 
companies and endorsed hereon.” 

This open policy shows that it imsures “ on account 
of H. Morse & Co., for whom it may concern, the sev- 
eral persons whose names thereinafter endorsed thereon 
or ina book kept for that purpose as owner, advancer 
or common earrier on goods, wares, merchandise or 
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country produce on their own boat or boats belonging 
to others loaded on commission or chartered ” (Record, 
p. 9, Claimant’s Exhibit A). 

Before this cargo of grain was put inboard the ‘‘ Will- 
iam Worden,” and after the aforesaid order for the 
cargo of grain was taken by H. Morse & Co. from W. 
Meadows, H. Morse & Co. applied to the libellants’ 
agents for an insurance on the said cargo under the 
terms of the above set forth open or running insurance 
policy. 

That is, H. Morse «& Co., before the cargo was loaded 
inboard the boat ‘‘ Worden,” applied to the libellants, 
through their general agents Worthington «& Sill, to in- 
sure the cargo of grain while in fransifu inboard the 
boat ‘‘ Worden,” in writing as follows: 


WORTHINGTON «& SILL. 
(FENERAL AGENTS 


NEW ENGLAND UNDERWRITERS’ CANAL IN- 
SURANCE. 


Office, No. 48 Main Street and 10 Day ton Street, 
Buffalo, N. Y. 


(Copy.) 


Insurance is wanted by Morse & Co. Loss, if any, 
is payable to do. or order on wheat inboard cargo on 
boat “ Wm. Worden.” 

$9.875 from Buffalo to New York. 

Rate cts.1s $ 


, Total premium, > 
Buffalo, May 17, 1883. 
H. Morse & Co., 
Applicant.” 
(Record, p. 16, Claimant’s Exhibit B). 


~ 
‘ 


On receipt of this application Worthington & Sill 
issued and delivered to H. Morse & Co. a certificate of 
ipsurance as follows: 


‘* Providence Washington Ins. Co., Providence, R. I. 
Security Ins. Co., New Haven, Conn. 


NEW ENGLAND UNDERWRITERS. 
INLAND MARINE DEPARTMENT. 
WORTHINGTON & SILL, Gen’! Agents, Buffalo, N. Y. 
CANAL CARGO CERTIFICATE. 


No. 772. $9,875. 


This certifies that H. Morse & Co. insured under and 
subject to the conditions of policy No. 772 (which is above 
set forth), issued by the New England Underwriters, in 
the sum of ninety-eight hundred seventy-five dollars, 
in board cargo of boat “ Wm. Worden.” 

On wheat, $9,875 at and from Buffalo to New York 
to 

Loss (if any) payable to assured or order and return 
of this certificate. 

This certificate of insurance is not valid until coun- 
tersigned by the authorized agents for this company at 
Buttalo, N. Y. 

Buffalo, N. Y., May [8th, 1883. 


WORTHINGTON & SILL, 
General Agents. 


‘Written across face in red ink :| 
“ Received, New York, June 26th, 1883, from New 


England Underwriters ninety-two hundred eleven 7,5, 


Ss 


dollars in full for all loss and damage under this certifi- 
cate, which is hereby surrendered and annulled. 
$9,211.75. 
ArMoUR PLANKINTON, 
WHITLOCK. 


| Endorsed :| H. Morse & Co.” 


(Reeord. p- 13, Libellant’s Exhibit No. 2.) 


Upon the delivery of said certificate of insurance, 
Worthington & Sill endorsed on the book kept for that 
purpose : “ H. Morse & Co., boat,‘ Wm. Worden,’ from 
Buffalo to New York, $9,875, rate 15 cents, premium 
$14.82, wheat” (Record, p. 48). 

The said endorsement, made in the book described, 
was made in accordance with the terms of the open or 
running policy above referred to, which says: ‘ From 
place to place, as endorsed hereon, or in a book kept 
for that purpose, for the several amounts, at the rate 
and on the goods, wares, merchandise or country 
produce, as specified in the said endorsement” (Record, 
p. 10). 

After the aforesaid order for the said cargo of grain 
for the boat “ Wilham Worden ” was procured, as above 
stated, from W. Meadows by Morse & Co., and before 
the cargo was loaded in the boat “ Worden” the fore- 
going certificate of insurance was delivered by the libel- 
lants by the hand of Worthington & Sill, their general 
avents, to H. Morse & Co. This was done because it 
was necessary to insure the cargo before it was loaded 
in-board, so that any loss would be covered which 
might happen during the time the cargo was being 
transferred from the elevator into the boat, as well as 
while cx transitu. 

Says William Meadows: “ That is a part of the whole 
contract. Morse & Co. go down and make their appli- 
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cation for insurance, and when the boat is loaded, or 
before it is loaded, the certificate is sent up to my 
office, and when the bill of lading is signed, as far as 
my party is concerned, the contract is consummated. 
The bill of lading is signed by Morse & Co., and a copy 
IS signed by myself ” (Reeord, p- 1%). 

The bill of lading shows that it was not only signed 
by Morse & Co., but was also signed by the claimant, 
Charles E. Wager. 7his is important to notice, because 
the learned Circuit Judge found as a fact that the 
original bill of lading was not signed by the claimant 
The bill of lading shows that the claimant did sign it. 

Q. “ When the bill of lading is brought to you is any 
other paper brought? A. The insurance certificate is 
either brought at that time or before. We usually re- 
quire them before, so that we know that the boat is in- 
sured before she is loaded, or by the time she is loaded” 

Record, p. 19). 

All the foregoing steps were preliminary to taking 
in-board the boat “ Worden ” the cargo of grain. That 
is, the claimant and appellant Wager applied to H. 
Morse & Co. to get him a cargo. Thereupon, H. Morse 
& Co. applied to W. Meadows, and took a cargo of what 
iscalled “ five-cent wheat,” that is, a cargo of wheat to 
be transported from Buffalo to New York fora freight 
of five cents per bushel. Then the claimant and appel- 
lant Wager asked Morse & Co. to get the cargo insured 
for his benefit, whereupon H. Morse & Co. applied 
under the foregoing open or running policy to the in- 
surance company, the libellant and appellant, and _re- 
ceived the foregoing certificate of insurance, which 
they endorsed in blank, and the cargo of grain having 
been loaded in-board the boat ‘‘ Worden,” and the 
number of bushels taken in-board the boat having been 
ascertained by weighing thereof, H. Morse & Co. en- 
dorsed the said certificate of insurance in blank, and 
said claimant and appellant Wager and H. Morse & Co., 
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through their agents, signed and delivered to W. 
Meadows the aftreightment contract as foliows: 
‘* No. 

| Vienette. 


BUFFALO, May 17, 1883. 


Shipped by W. Meadows, 1 apparent good order. 
on board the canalboat “Wm. Worden,” of Morse, 
whereot is master, the following 
described property, to be transported to place of desti- 
nation without unnecessary delay, and to be delivered 
as addressed on the marginin lke good order, in the 
customary manner, free of lighterage, upon payment ol 
freight and charges is prescribed in this bill. Con- 
signees to pay all harbor towing from and to the usual 
place of landing. Three week days, regardless of 
weather (including day of arrival, providing notice of 
arrival shali be cIVven before four o clock P. M. a atter 
arrival and notice of same, to be allowed consignees to 
discharge this cargo, after which time the cargo or con- 
signees are to pay demurrage at the rate of two and 
one-half per cent. per day upon the freight, including 
tolls, for each and every day of such demurrage over 
the three days as above specified, until the cargo is 
fully discharged. And it is agreed between the carriers 
and shippers and assigns that in consideration, espe- 
cially of the rate of freight hereon named, the said 
carriers have supervised the weighing of said cargo 
inboard, hereby agree that this bill of lading shall be 
copvclusive as between shippers and assigns and carriers 
as to quantity of cargo received inboard and to be de- 
livered at port of destination, and that they will deliver 
the full quantity hereon named. All damage caused 
by the boat or carrier, or deficiency in the cargo from 
quantity as hereon specified, to be paid for by the car- 
rier and deducted from the freight, and any excess in 
the cargo to be paid for to the carrier by the consignee. 
In case grain becomes heated while in transit, the car- 
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rier shall deliver his entire cargo and pay only for any 
deficiency caused by heating exceeding five bushels for 
each one thousand bushels. 

The freight, charges and demurrage payable to as 
directed’ below or order, at place of destination, who is 
the only party authorized to collect the same, and whose 
receipt shall be in full for all demands on this cargo of 
bill of lading. 

In witness whereof, the said master of said boat hath 
affirmed to two bills of lading, one marked ‘ Original’ 
and one marked “ Duplicate,” of this tenog and date, 
one of which being accomplished the other to stand 
void. 

7,900 bu. No. 2 red wheat, ex cargo sch. “ R. Hal- 
laran.” 

Freight to New York, five (5) cents per bu. 

Advanced charges, $200. 

H. Morsz & Co., 
Per C. I. Wore. 
C. E. WaGeEr. 


(Seventy-nine hundred bushel.) 
(In margin:| Armour, Plankinton & Co., New York. 


The freight charges and demurrage, to the amount 
of $516.94, are payable by check to the order of the 
National Bank of the Republic, in New York, such 
check to be delivered to E. B. Brooke & Co. for such 
bank ; the balance is payable to said E. B. Brooke & 
Co., who is the only party authorized to collect the 
same, whose receipts shall be in full for all demands 
therefor. 

(New). 

(Eb. 28). 

Printed across the face in red ink the word “ Orig- 
inal.” 

|Endorsed:} Armour, Plankinton & Co., Whitlock. 

Record, p. 8, Libellants’ Exhibit 1. 
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This completed the contract of affreightment between 
the shipper, W. Meadows, and H. Morse & Co. and 
Charles E. Wager, the common carriers, and Armour, 
Plankinton & Co., the consignees, and also the insur- 
ance contract on the cargo between the libellants and 
H. Morse & Co., for whom it might concern. 

Thereupon W. Meadows, before the boat ‘Worden e 
started from Buffalo with the cargo in-board, forwarded 
the aforesaid affreightment contract or bill of lading, 
with the aforesaul certificate of insurance attached 
thereto, to New York, to Armour, Plankinton & Co. 
(Record, pp. 20-21). 


The Collateral or Sub-Affreightment Con- 
tract between H. Morse & Co. and 
Charles E. Wager. 


Before Capt. Wager started the said boat ‘“ Worden” 
from Buffalo with her 
affreightment contract, 


argo, pursuant to the above 


oe 
he needed money to pay the 
charges for elevating and weighing and trimming the 
grain in his boat, to pay the lake charges which were 
owing and still a len upon the cargo of grain for 
transporting thereof on the lakes from Chicago to Buf- 
falo, to pay the premium for insuring the grain while 
in transitu in his boat from Buffaloto New York, under 
the policy above set forth, and to pay his running 
expenses to New York. Under the custom at Buffalo, 
in shipping grain from Buffalo to New York, as in this 
case, the intermediary men or brokers advance all the 
money necessary to forward the grain on from Buffalo 
to New York. Inthis case H. Morse & Co. advanced 
all the money which the claimant and appellant Charles 
E. Wager needed, as above stated, to proceed on his 
voyage before he started the boat. 

That is, H. Morse & Co. not only obligated them- 
selves as joint common carriers with the claimant and 


appellant Charles E. Wager, by signing the foregoing 
affreightment contract, but in addition thereto advanced 
all the above said money necessary to enable Capt. 
Wager to take the cargo of grain to New York. 

Therefore, before the claimant Charles E. Wager 
started with the said cargo, he settled with H. Morse A 
Co. and secured them against loss as common carriers, 
and for the money which they had advanced and for 
their commission, in the following way: H. Morse &« 
Cq. kept a book account with the boat “ William 
Worden ” for this load of grain, and charged in the 
book to the claimant Wager the following items : 


Insurance premium. 7 $14 82 
(‘ommission 19 75 
Cash cera ee a 34 74 
William Meadows, the shipper 200 00 
Alanson Morse , : 240 26 
Trimming . 9 87 

Total S519 44 


The item of $200 to William Meadows was money 
paid Mr. Meadows to pay the lake charges for trans- 
porting said cargo of grain from Chicago to Buffalo. 
The item of $240.26 to Alanson Morse was money 
which the captain paid out of his freight to Alanson 
Morse on account of the purchase price of his boat. 
The item of cash of $34.74 was money which the cap- 
tain retained to pay his expenses along the canal after 
leaving Buffalo. The item of 39.87 for trimming was 
to pay the charges for trimming the cargo in the boat 
while the cargo was being taken on, and the item of 
$19.75 was the commission of five per cent. on the 
amount of the freight paid to H. Morse & Co. for their 
services in getting the load and in advancing the 
money, and the $14.52 was the premium paid by H. 
Morse & Co. to Worthington & Sill, the agents of the 
libellant, for insuring the cargo. 
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The foregoing sum of $519.44 the captain receipted 
for on account of his freight on the books of H. Morse 
& Co. on the settlement between H. Morse & Co. and 
the captain, after taking on the cargo and after deliver- 
ing a bill of lading to the shipper, W. Meadows (Rec- 
ord, p., 32). 

That is, to secure H. Morse & Co. for the aforesaid 
advancement, and also to secure H. Morse & Co. for 
having guaranteed, as common carriers, the affreight- 
ment contract, by signing the original affreightment 
contract as common carrier with Charles E. Wager, the 
claimant and appellant Charles E. Wager signed and 
delivered to H. Morse & Co. the collateral or sub- 
affreightment contract as follows (Claimant's Exhibit 
KE). This contract is dated one day after the contragt 
with Meadows : 


No. 

SUFFALO, May 18, 1883. 

Shipped by H. Morse & Co., in apparent good order, 
on board the canal-boat “ William Worden,” of Syra- 
cuse, whereof Charles E. Wager is master, the follow- 
ing described pre yperty, io be transported to place of 
destination without unnecessary delay, and to be de- 
livered as addressed on the margin, in like good order, 
in the customary manner, free of lighterage, upon 
payment of freight and charges as prescribed in this 
bill. 

Consignees to pay all harbor towing from and to the 
usual place of landing. Three week days, regardless of 
weather (including day of arrival, providing notice of 
arrival shall be given before 4 o'clock P. M.), after 
arrival and notice of same, to be allowed consignees to 
discharge this cargo, after which time the cargo or con- 
signees are to pay demurrage at the rate of two and 
one-half per cent. per day upon the freight, including 
tolls, for each and every day of such demurrage over 
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the three days as above specified, until the cargo is 
fully discharged. And it is agreed between the carriers 
and shippers and assigns that in consideration especi- 
ally of the rate of freight hereon named, the said car- 
riers having supervised the weighing of said cargo in- 
board, hereby agree that this bill of lading shall be 
conclusive as between shippers and assigns and carriers 
as to quantity of catgo received inboard and to be de- 
livered at port of destination, and that they will deliver 
the full quantity hereon named. All damage caused by 
the boat or carrier or deficiency in the cargo from 
quantity as hereon specified to be paid for by the 
carrier, and deducted from the freight, and any excess 
in the cargo to be paid for to the carrier by the con- 
signee. In case grain becomes heated while in transit, 
the carrier shall deliver his entire cargo and pay only 
for any deficiency caused by heating, exceeding five 
bushels for each one thousand bushels 

The freight charges and demurrage to the amount 


of $ are pavable by check to the order of 
. New York. such check 
to be delivered to for 


such bank, the balance payable to said 

, who is the only party authorized to 
collect the same, whose receipt shall be in full for all 
demands therefor. 

Tolls on this cargo having been advanced by H. 
Morse & Co.., if refunded, must be to them or to their 
order. 

In witness whereof, the said master of said boat hath 
affirmed to two bills of lading, one marked “ Original,” 
and one marked “ Duplicate,” of this tenor and date, 
one of which being accomplished, the other to stand 
void. 

7,900 bushels of wheat. 

Freight to New York, per bushel, 5 —- S395 OO 
Captain's advance - - - re eS 319 44 
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Qn sate delivery, Kk. B. Brooke & Co., collect 


as above and pay Captain oer .. $05 56 


Hold subject to our draft $35 0.44. 
H. Morse &«& Co., 


ero. 

Care of KE. B. Brooke & Co., 

New York. 
J. W. ScHLEHR, 

Dep. Clerk. 

K;-NDORSED : 
Insurance _-. : 3 S14 99 
Commission 19 75 
Trimming Q 7 
Cash ) » 2 
H. Morse 240 26 


S319 44 
(Record p- 16.) 


On the back of the above bill of lading is endorsed 
the money advanced Capt. Wager by H. Morse & Co. 
These are the same items which were charged in the 
book kept by H. Morse & Co. at the time of the settle- 
ment between H. Morse & Co. and Charles E. Wager, 
above set forth, except the $200 advanced to W. 
Meadows to pay the back lake charges against the 
cargo. 

By this collateral or sub-affreightment contract the 
claimant and appellant Wager was consigned by H. 
Morse & Co. to E. B. Brooke & Co., New York, and by 
the signing and delivery thereof the claimant and 
appellant Charles E. Wager acknowledged the receipt 
of the said advances and agreed to permit the same to 
be deducted out of the freight to E. B. Brooke & Co., 
at New York, for the benefit of and to pay H. Morse 
& Co. the said advances. 

It is seen, therefore, that by this collateral or sub- 
affreightment contract H. Morse & Co. secured them- 


a 
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selves by the agreement on the part of the claimant 
and appellant Charles E. Wager that he would trans- 
port said eargo to New York for said five cents per 
bushel, and also that out of said five-cent freight he 
would pay back to H. Morse & Co. the moneys which 
they had advanced on account of his freight, as well as 


their commission charges for securing the cargo. 


The manner in which H. Morse & Co. se- 
cured the 3200 advanced to pay back 
charges on said grain, and for the 
benefit of the owners of the grain, 
and not on account of the freight of 
the claimant and appellant Charles 
E. Wager. 


As shown above, H. Morse . Co whe 1} sic Cargo 
was secured, advanced to W. Meadows, the shipper, 
$200,to pay freight and charges already incurred against 
this cargo of grain for transporting it from Chicago to 
Buffalo. This money was advanced, not for the benefit 
of the claimant and appellant Charles E. Wager, nor 
Wis it advanced on account of his freight. It Was ad- 
vanced for the benefit of the owners of the cargo, and 
H. Morse & Co., under the custom of the trade, in 
order to procure the business of intermediary men or 
scalpers, advanced the same. Hence, in order to secure 
themselves for this advance, as well as for the advance 
they had made the claimant and appellant Wager on 
account of freight, H. Morse & Co. had endorsed on 
the original bill of lading, or affreightment contract, 
between themselves and Capt. Wager as carriers, and 
W. Meadows as shipper, the following endorsement : 

“ The freight charges and demurrage, to the amount 
of $516.94, are payable by check to the order of the 
National Bank of the Republic in New York, such 
cheek to be delivered to K. Bb. Brooke & Co. for such 


IS 


bank; the balance is payable to said E. B. Brooke « 
Co., who is the only party authorized to collect the 
same, whose receipts shall be in full for all demands 
therefor’ (Record, p. 9D). 

That is, the consignees of the grain, when they ac- 
cepted the cargo at New York under the said original 
bill of lading or affreightment contract, were instructed 
by the above said indorsement thereon to pay $516.94, 
advanced by H. Morse & Co., as shown above, out of 
the purchase price of said grain by checks to the order 
of National Bank of the Republic, and deliver the same 
to EK. B. Brooke & Co., which E. B. Brooke & Co. were 

| H. Morse & Co. 


were protected from any danger of loss of the money 


to accept as cash. By this metho 


advanced. 

Again, in order to protect themselves against their 
own consignee agent, E. Bb. Brooke & Co., at New York, 
H. Morse & Co., at the date the boat left Buffalo with 
sald cargo, forwarded through their bank at Buffalo, to 
New York, upon L.. Bb. Brooke & Co., a draft as fol- 


lows : 
H. MORSE &«& CO. 


$519.64. suUFFALO, N. Y., May 18, 1883. 


Pay to the order of J. W. Bridgman, cashier, five 
hundred and sixteen vo dollars, fifteen days after 
date ; or if you shall sooner collect freight and charges 
on canalboat *‘ William Worden,” then pay said sum 
immediately thereafter. A bill of lading of such boat 
is placed in your hands, bearing date May 17, 1883, 
for the express purpose of enabling vou to meet this 
draft. 

H. Morse & Co., 
J. Fero. 
To E. B. Brooke & Co., New York. 
Protest for non-acceptance only. 
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Printed across the face in red ink : 
ih tie accept this draft and agree to pay the 
amount named as therem directed, at the " 
(Signed) KE. B. Brooke & Co. 


(Reeord. ). 16). 


This last above-mentioned draft E. B. Brooke & Co. 
were enabled to meet by the check drawn to the order 
of the National Bank of the tepublic in New York, 
which the consignee owners of the cargo were instructed 
to pay K.. b. Brooke & Co. by the aforesaid endorse- 
ment on the original bill of lacing or affreightment 
contract. 


The insurance premium was paid by the 
claimant and appellant Charles E. 
Wager, to the libellants, by his 
agents H. Morse & Co., before the loss 
of the cargo happened. 


Says Henry S. SILt, one of the agents for the libel- 
lants : 

~ oe Look at Exhibit C and see whether that shows 
whether the premium was paid or not? A. Yes, sir.” 

“(). When was it paid ? A. It was paid May ie 

‘(@. Do you know by whom? A. By H. Morse & 
(‘o.” (Reeord, p. $$), 

The loss happened May 29th. ‘The insurance pre- 
mium was therefore pac by H. Morse &« Co. to the 


libellants S1X lays before the loss oceurrect. 


The method of making the affreightment 
contract and getting the cargo in- 
sured, above set forth, has been in 
vogue for the last twenty-five years 
or more, and by it every one is made 
secure. 


First. Before the Cargo is taken from the oraln ele- 


eee neenaonanemeany 
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vator MmOney is advanced to pay thre charges which have 
already accrued thereon for transporting it from Chicago 
on to Buffalo. This is done, as shown in the above 
Case, by the intermediary men or brokers. It was clone 
in this case when H. Morse & Co. advanced 3200 to 


W. Meadows to pay such charges. 


Second. In order that the cargo of gram should be 
insured against accident after it left the elevator, an 
insurance contract was made by H. Morse & Co. in 
which the libellants agreed to insure, On account of H. 
Morse & Co., for whom it might concern, the several 
persons whose names were endorsed thereon, Or in a 
book kept for that purpose, as owner, advancer or com- 
mon carrier, and the names endorsed thereon were H. 
Morse & Co.; and said certificate, certifying such in- 
surance, was endorsed in blank H. Morse & Co. and 
delivered to W. Meadows, who was acting as agent of 
the owners of the cargo, thereby ordering in case of 
loss or damage to said Care, the insurance companies, 
the libellants herein, to pay such loss or damage to the 


holder of such certificate. 


Tarep. To further indemnify the owners of said 
cargo that the claimant and appellant Charles E. Wager 
would transport said cargo from Buffalo to New York 
and safely deliver the same, H. Morse & Co. personally 
guaranteed such contract and made themselves, for the 
purpose of such guaranty, joint common carriers with 
the claimant and appellant Charles KE. Wager, by sign- 
ing, with the said claimant and appellant, the original 
affreightment contract or bill of lading given by W. 
Meadows as shipper, and consigning the said cargo to 


Armour, Plankington & Co. 


FourtH. In order to indemnify and hold H. Morse & 
Co. harmless against loss, Charles E. Wayer signed the 
collateral or sub-affreightment contract, in which he 


i 
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avreec with H. Morse & Co. to transport said cargo 
from Buffalo to New York at the same rate of freight 
which said H. Morse & Co. and the said Charles E. 
Wager had agreed to transport it for in the original 
affreightment contract or bill of lading with W. 
Meadows. While, therefore, H. Morse & Co. had bound 
themselves with W. Meadows by signing the original 
affrerghtment contract with the claimant and appellant 
Charles E. Wager to transport the cargo from Buffalo 
to New York for five cents per bushel, they, H. Morse 
& Co., at the same time secured an affreightment 
contract from the claimant ana appellant Charles ke 
Wager, in which he agreed with them that he would 
transport the Careo for the same price from Buftalo to 
New York. 


FirrH. Under the foregoing original affreightment 
contract, the owners of the Cargo were protected by 
having bound H. Morse & Co. and Charles E. Wager, 
by contract, to transport the cargo safely from Buffalo 
to New York, and, under the collateral or sub-aftreight- 
ment contract, H. Morse & Co. had protected themselves 
by having bound Charles E. Wager to transport the 
cargo for the same price from Buffalo to New York. 
Hence, in case of loss, the claimant and appellant 
Charles FE. W aver would be the only one who would 
have to sutter. He, therefore, was the person who was 
most concerned in securing insurance, because he had 
uo redress over in case of Joss against any third party. 

Under the method. itS above set forth. of insurance, 
H. Morse W Co., as intermediary men or brokers doing 
business for boatmen for a commission, secured the 
ubove set forth open or running policy for the Season, 
in which the libellants agreed to insure “on account of 
H. Morse & Co., for whom it may concern, the several 
persons whose names were thereafter endorsed thereon, 
as owner, advancer, or common carrier.’ This insur- 


ance was secured by H. Morse & Co. at the special 
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instance and request of Charles E. Wager, and for his 


benefit, as well as fon their own, and the pore milum Was 
paid in the first instance by H. Morse & Co. to the 
insurance company and charged by H. Morse & Co. 
against the claimant and appellant Charles OF W ager. 
and an order taken from Charles E. Wager upon the 
consign es kK. B. Brooke & Co. to pir such money out 
of his freight back to H. Morse & C 


SIXTH. \\ hile Charles i. Wave and H. Morse & ('o. 
were Insured against loss, in case of damage or loss of 
the cargo, they being lable therefor as common carriers 
to the owners. the owners. 1D order to protect them- 
selves, and secure the loss, in case the insurance com- 
pany had to pay it, required that the certificate insuring 
Charles bt. Wager and H. Morse AX (4 ‘o. be delivered to 
them, SO that they could collect such Insurance irom 
the company directly, and apply it to pay the claim 
which they would have against (‘harles OF Wager and 
H. Morse & Co. in case the cargo was lost and not 
insured. 

It is further to be borne in mind that up to the time 
of the loss of this cargo no money had been advanced 
by the owners of the carvo to pay Insurance premiums 
or any other expenses ; all the money that had been 
paid was.paid by H. Morse & Co. The shipper and 
consignee, owners of the cargo, that is, W. Meadows 
anc Armour, Plankinton & Co.. paid ho money, ancl 
were to pay no money until the cargo Was safely trans- 
ported to New York. Hence. it cannot be said that 
the owners of the Careo paid any premium or in any 
way became responsible for any premium. ‘The best 
evidence of this Is that. in case the premium had not 
been paid in this case, the facts do not show that the 
libeliants in this action could have brought a suit 
against the owners of the cargo therefor, because there 
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is no evidence in the case that H. Morse & Co. acted 
for or in behalf of Armour. Plankinton & Co., or the 


Zo 
owners of the cargo, in making the contract of insur- 
ance, They acted wholly for themselves and for the 
claimant and appellant Wager. 

The evidence of Henry Morse, to whom the msurance 
policy Was issued, and of Henry ‘. Sill, the agent of 
the hbellants, who issued the insurance policy, shows 
that whe l} the insurance contract was made the libel- 
lants intended to insure the claimant Charl s Ke. W ager, 
the captain of the boat ** Worden,” against loss as com- 


mon carrier. 


Henry Morse swears: ‘Q). Have you ever bad any 
sonversation with insurance people with reference to 
this class of insurance, as to the persons known or 
intended to be secured bv it ? : have. 

om (J. In connection with taking out polier Ss, | mean ? 
lhe hoat was msured. 

(). Was it stated in substance to that effect? <A. Lt 
was stated in substance to that effect. 

‘(. Stated what? A. That the captain of the boat 
was insured ” (Record, p. oF). 

(gain, says the same witness : 

om * 3 When you went to Worthington & Sill—which 
was the same day, wasnt it? A. Yes, sir. 

*(. And got this certificate, you were doing it pur- 
suant to the contract you had just made with Meadows? 


; 


A. Yes. sir: and fo protect (047 Se ives cand the captain. 

“Q. Now, will you be kind enough to tell me in what 
sense either yourself or the owner of the boat got the 
benefit of that insurance? A. With the understanding 
with the insurance company that ourselves, as common 
carriers, and the captain are protected when we take a 
policy from them. 

“Q. Protected in what way? A. From any loss. 

“Q. Protected agaist what? <A. Protected against 


any loss that might oceur while the cargo is in transit, 
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after being insured, from Buffalo to New York or any 
other port Reeord, pp. 0d, 40 41). 


Henry S. SILL. one of the firm of W orthington & Sill. 
the general agents of the lbellants who issued and 
delivered thre Open policy ana certificate of insurance. 
swears : 

‘(). In insuring in this way, receiving this applica- 
tion and making that entry iD youl policy book. do the 
company understand that the design is on their part to 
benefit anybody els besict s Mr. Morse: do the under- 
stand that that was de sige d to protect the boat against 
loss, as the carrier of the goods, as well as Morse & Co. ? 
A. Yes, sir i Record, p). a] 

af* Do you understand, as a matter of fact. that 
the captains of the boats pay the premium that 1s 
paid to you to Morse & Co. for you? <A. I understand 
that it CODECS from the captains the premiums ‘: 
(Reeord, Pp. 6] 

The Careo having been lost on the 29th day of May, 
ISSS. by ii eollision of the boat - W orden 2 with the 
shore of Esopus Island, the libellants paid the loss to 
Armour, Plankinton & Co. and H. Morse & Co., and 
took from them what purported to be subrogation re- 
ceipts (Libellant’s Exhibits No. 4 and No. 3), as found 
on pages 15 and 14 of the Record. That is, Armour, 
Plankinton & Co.. on the 26th day of June. 1883. on 
receiving information that the cargo had been lost, pre- 
sented the certificate of insurance above set forth. 
endorsed by H. Morse & Co. in blank to the imsurance 
company, and thereupon on the same day the insurance 
company paid to Armour, Plankinton & Co. their loss, 
the sum of $9,211.75. Thereafter, on the 30th day of 
June, 1883, the insurance company, through their 
agents, Worthington & Sill, paid to H. Morse & Co. 
their loss, the sum of $520. 

On payment of the losses as above set forth, the 
libellants brought suit against the steam canalboat 


we Sydney ‘and the canalboat ‘* Worden, ubhe cing that 


the lbellants did, by a certain insurance policy, insure 
Ist 


and agree to indemnify against loss whilst in /ransit: 


\ 


\rmour. Plankinton A (.. the OWneLS OT Tht Cargo of 


wheat (>t) hoard of the canalboat <p \\ orc t) anc that 
ih} purstiance of the terms of said polices the had paid 
said loss, and that they were subrogated to the nghts 
of Armour, Plankinton & Co. as against the said steam- 
boat ‘Sydney . ana canalboat W ord: 


loss had oceurred and was brought about bv and 


anc that said 


through the negligence of the persons ih eh prere of and 
navigating said boats. 

The claimant anit appellant Charl S le, Wage) duly 
uppeared and filed it° claim and auswer, nad alleged 
therein that he was the person insured uncer said in- 
surance policy, and that the loss which oceurred to said 
cargo while in fransity which Wwils pri D the libellants 
was paid for him and for his benefit, and to relieve him 
from his lability as common carrier under his affreight- 
ment contract, and that the said’loss of said cargo was 
not occasioned by reason of uth fault Or Lie cligence on 
his part or on the part ot the pe rSOnS mn charge of and 
navigating sald vessels. 

The case came to trial in the District Court. No 
evidence Wits given On the question of ne clivence, each 
proctor urging that the burden of proof as to the ques- 
tion of negligence was upon the other under the plead- 
ings, and at the same time virtually agreeing that the 
question involved in the case was simply one of in- 
SUrANCEe, 

The learned District Judge found on the evidence 
that the only persons insured uncer the insurance con- 
tract were H. Morse & Co.; that Armour, Plankinton 4 
per, the 
claimant and appellant. But that H. Morse & Co. in- 
tended to insure Charles E. Wager, but had failed to 
do so under the form of the contract. The learned 
District Court held that under the written contract of 


Co. were not ipsured., nor Wis Charl s kK. Wa 
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insurance the libellants agreed to insure on account of 
H. Morse & Co., for whom it might concern, the several! 
persons whose hiles were thereafter endorsed thereon. 
or in a book kept for that purpose, as owner, rclvancer 
or common carrier (Record, p. 249). 

“ The certificate of insurance issued in this case does 
not contain the words ‘on account of whom it Met 
concern, or any equivalent words, but the names of 
Morse A Co. only. The hecessar construction of the 
original policy, with its conditions, is that, in order to 
make any particular transactions available under it, the 
names of the individuals of whose account any particu- 
lar insurance under it is effected must appear by en- 
dorsement Ol the policy or by itl entry made in the 
policy book. This condition of the pohiey Is il per- 
fectly lawful one, and, being clearly expressed, IS CcOnh- 
trolling. In this case the name of Morse & Co. alone 
is entered in the policy book, without any such 
additional words as ‘ for whom it may concern,’ nor are 
they described as agents. ‘The certificate is in accord- 
ance with this entry, and is made pavable to Morse A 
Co. or their order. There is no language that can 
be sO extended as to include any other persons. Upon 
the written contract, therefore, ‘the assured,’ in the 
language of the policy, are Morse & Co. only. ln 
such a case parol evidence is not conceivable to vary 
the written contract or to enlarge the interests of the 
persons directly assured” (Opinion of Judge Browy, 
Record, pp. 250-251). 

The insurance effected by Morse & Co. Was, as 
have said, clearly shown by the evidence to have 
been intended as much for the benefit of Captain 
Wager as for themselves. It was effected upon his re- 
quest and authority, and the premiums paid by Morse 
& Co. were charged against the captain and freight. 
Captain Wager was absolutely liable to Morse & Co. 
for this advance of premiums, whether the freight or 


Insurance money should ever be collected or not” 
(Record, p. 251). 

“He” (the claimant and appellant Wager) “is 
equitably entitled to the benefits of th: pohey, and 
hence entitled by an equity paramount to that of the 


a5 their f ncdlorsees 


insurers and as avalnst Morse & Co. 
to have any moneys paid Ol account of the loss to 
either of them applied in discharge of his own obliga- 
tion. Any voluntary settlement made by the insurers 
with either inures to his benefit as much as to theirs” 
Record, |)’. 253). Under this construction of the in- 
surance contract the learned District Court dismissed 
the libel. 

The libellants and appellees thereupon appealed to 
the Cireuit Court. On the trial of the case before the 
Circuit Court the learned Cuireuit Judge found that 
under the terms of the insurance contract Armour, 
Plankington & Co. were insured. as owners, and H. 
Morse v\ Co. were insured is advancers and COMMON 
carriers, and that Charles E. Wager was not insured. 
Thereupon the Cirewt Court reversed the District 
(‘ourt. and entered a decree in behalf of the libellants 
against the claimant for $6,175.89 damages, with inter- 
est and costs. 

The learned Culreuit Judge reversed the Dustrict 
(‘ourt for the following reasons: 

‘ The libellants rely purely upon subrogation. ‘The 
CiLSeCS consequently presents two questions : wr First. 
whether upon the facts it Cause of action existed in 
favor of Armour, Plankington & Co. against one or 
hoth of the vessels at the time of the pavinent to them 
of the loss bv the libellants ; and, second, whether the 
libellants stand by surrogation in the place of Armour, 
Plankington & Co. to enforce that cause of action. J7 
Armour. Plankinton & Co. were not entitled to the in- 
surance. as between the mselves and the libellants. under 
the policy and ce rtijicates, the libellants cannot recover 
(Opinion of Judge WaLLAcre, Record. p. 220). 
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“i The contract ot LISUPAINCE Is found 1 the policy 
and certificate supplemented by such extrinsic evidence 
us lay be properly re ceived to explain but not to con- 
tradict their terms. The policy is a running or floating 
policy, intended to cover future shipments of goods or 
produce. Its phraseology respecting the persons and 
interests Lo he insured Is somewhat equivocal, owing 
doubtless to the fact that the words ‘on account = of 
H. Morse & Co., for whom it may concern,» were written 
into the printed form, adapted to insure all persons 
who might become parties to it by endorsing their 
names thereon. 135 its terms the vovare, the amount 
to be insure d. the property anc th rate of premium 
are to be described Dy ah ¢ ndorsement Upon the policy 
or in a book kept for that purpose, such endorsement to 
he approved and signed by the libellants. Itis to be 
read as though the libellants undertook to insure Morse 
& Co. for themselves and those whom they might repre- 
sent In procuring insurance, and also undertook, at thi 
request of Morse WV Co., to insure uni other Persols 
having an interest as owners, advancers or common 
carriers whose Hames anc interests should thereafter 
be endorsed upon thie policy. \\ hen the names of 
Morse & Co. were inserted in it it was appropriate to 
meet the different classes of transactions which an in- 
surance by them might represent. It was suchas would 
enable them to effect an insurance in thelr own names 
when they had an interest in the risk as advancers or 
carriers, or to obtain insurance for the owner, advancer 
or carrier, and in his name if they desired or had no 
interest themselves. Upon the correct construction in- 
surance effected in the name of Morse & Co. was to 
inure to the benefit of all concerned—that is, for the 
benefit of all for whom they acted in obtaining INSUTANCE ; 
and when insurance wss not effected in the name of 
Morse x Co.., the hame ot the person to be insured, 
with a statement of his interest, was to be endorsed on 
the policy, and he would thereby become the assured. 
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Upon any other construction the words ‘ for whom it 
nay concern | are hugatory. Insurance in the name of 
another might some time be desirable when Morse 4A 
Co. had ho interest in the transaction other than thar 
of agent for procuring cargoes and Insurance upon them 
for others for a COMMISSION. 

‘ No endorsement was made upon the policy of the 
uame of the person insured, but upon the application 
for insurance the memorandum of the property, the 
voyage, the amount of insurance and the rate were 
ent red by the libellants in the book kept for that pur- 
pose, as recited in the certificate delivered Ly them te 
Morse & Co. The certificate and policy ure to be reac 
together, and, as read, form a contract hetween the 
libellants and Morse & Co. to insure the latter ‘ for 
whom it may concern. ‘This was an insurance for 
Armour, Plankinton & Co. to the extent of their inter- 
ests as owners of the cargo, because the proofs show 
incliisputably that Morse & Co. obtained the insurance 
aut the request and for the protection ot Armour, 
Plankinton &«& Co. It was also an insurance for the 
benefit ot Morse A Co. to the extent ot the interests 
as carriers and for advances ” Opinion of Judge Watz- 
LACE, Record, pp. 221-2). 

Tne proofs do not show that the interest of the 
carrier Was intended to be imsured by Morse & Co. 
when they apphed for the insurance and procured the 
certificate. If, as was thought to be the fact by the 
District Judge, the premium was paid for the insurance 
by the claimant, that circumstance would be quite con- 
trolling to indicate an understanding between Morse 
and himself that his interest should be protected by the 
insurance ” (Record, p. 224). 

That is, the learned Circuit Judge finds that H. 
Morse & Co. intended to insure under the terms of the 
contract themselves as carriers, and Armour, Plankin- 
ton & Co. as owners. If the learned Cireuit Judge had 
found that Charles E. Wager was also insured, he would 
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have dismissed the libel, as appears from the opinion : 
‘Tf the libellants were attempting to enforce a cause of 
action against the claimant for a breach of his obliga- 
tions as a carrier, and if they had insured him as ecar- 
rier as well as Morse & Co. and Armour, Plankinton & 
Co., it would seem very clear that they could not suc- 
ceed. In such a case they would be attempting to re- 
claim moneys which they had agreed’ to appropriate in 
part for his indemnity against the very loss which had 
arisen — Fi fund which became his to an extent commen- 
surate with his obligations as a carrier as soon as the 
loss took place ¥ (Record, ). 224 I. 

From this it follows clearly that the vital question in 
the case is one of insurance. If under the insurance 
policy the claimant and appellant Charles E. Wager 
was insured, then, no matter whether Armour, Plankin- 
ton & Co. and H. Morse & Co. were also insured or not. 
or whether H. Morse & Co. and the claimant were in- 
sured and Armour, Plankinton & Co. not, the libel 
should have been dismissed and the decree or the Cir- 
cuit Court reversed and the decree of the District Court 
sustained. 

Upon the foregoing statement of the case it is re- 
spectfully submitted that the learned Circuit Court 
made the following errors : 


First. The learned Circuit Judge erred in finding 
that Armour, Plankinton & Co. were insured under the 
terms of the insurance contract. 


SECOND. The learned Circuit Judge erred in finding 
that Charles E. Wager, the carrier, was not insured 
under the terms of the insurance contract. 


Tuirp. The learned Cireuit Judge erred in finding 
that the question of negligence was material in deciding 
the issues in the case. 

After discussing the above errors, the question of 
jurisdiction of this Court will be considered. 
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FIRST. 


A careful examination of the evidence and of the 
Insurance contract in this case shows conclusively that 
Armour, Plankinton & Co. were not insured. There- 
fore, the libel must be dismissed, because it does not 
proceed upon the theory that the libellants have SuUC- 
ceeded to any rights by subrogation except those of 
Armour, Plankinton «& Co. 

[It will be observed that there is no evidence in the 
case which shows that there was any intention on the 
part of H. Morse & Co. to insure Armour, Plankinton 
A Co. as owners of the cargo at the time the certificate 
of insurance was issued. On the contrary, the evidence 
shows that it was the intention of H. Morse & Co. to 
insure themselves and Capt. Wager. 

Again, the certificate of insurance does not show 
that Armour, Plankinton & Co. were intended to be in- 
sured. The form of the certificate inclicates, and Is 
proof, that it was given for the purpose of endorsing 
over to any person who shall become legally px ssessect 
of the bill of lacing, the paviment of the loss under the 
insurance policy of H. Morse & Co. and the captain of 
the boat, in case there was a loss to the cargo while in 
fransitu inboard the boat ‘‘ Wiliam Worden.” In 
other words, the certificate of insurance, which was en- 
dorsed in blank by H. Morse & Co. and delivered to 
W. Meadows, and by W. Meadows forwarded with the 
bill of lading, was neither more nor less than collateral 
security, by the assignment of the payment of the loss, 
in case there was a failure on the part of the common 
carriers to deliver the cargo in accordance with the 
terms of the bill of lading. 

But by going a step farther it will clearly be seen 
that Armour, Plankinton & Co. were not insured. Had 
Armour, Plankinton & Co. assigned the bill of lading 
which they received in this case from W. Meadows, 
and with it this certificate of insurance, which 
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Meadows ie ceived from H. Morse kb Co., would the re 
have been in this case Any doubt but that the asslgnes 
of Armour. Plankinton & Co., holding the bill of lading 
and the certificate of insurance, endorsed in blank as m 
this case, could have collected the loss under said cer- 
titie ite of Insurance irom thr lib lf Luts here equally 
as wellas Armour, Plankinton & Co, ? 

Moreover. it is evident that there was no need of m- 
suring Armour. Plankinton & Co. in this cuse, H 
Morse & CoO. ana Charles OF Wav I by Ing COMMON Calr- 
riers were habl tO the oOWwhers of the oral for the full 
value thereof as insurers, and when they themselves 
insured the CArero for their OW) hen fit. and endorsed 
over the pavinent of the loss, if any, to the owners of 
the cargo, the \ thereby secured the owners of the cargo 
and relieved themselves from lability ID CUSEC of loss. 
The clause in the open policy, which reads ‘‘ do insure, 
on account of H. Morse & Co., for whom it may con 
cern, the several persols whose Haines are hereafter Cli- 
lorsed hereon as Owner, advancer Or COTDMOL carrier, 
does not necessarily imply that the OWlier must be 11} 
sured, except when H. Morse «& Co. intended to have 
the owners insured when the certificate was issued. In 
this case H. Morse & Co. did not intend to have the 
owners insured at the time the certificate was issued. 
nor was it necessary. It was only necessary to insure 
the common carriers, who were H. Morse & Co. and 
Charles E. Wager, and then endorse their certificate of 
insurance, ordering the insurance company, in case of 
loss to pay the loss over to the owners of the Cargo, 
and thereby relieve themselves, as above said, from lia- 


bility as carriers. 


SECOND. 


Charles E. Wager and H. Morse & Co., the common 


carriers under the original bill of lading, were both in- 
sured, and were the only parties insured under the 
terms of the insurance contract herein. 

It was held by the learned Cireuit Court in this case 
that H. Morse & Co. were insured to the extent of their 
Interest as carriers and ror nuivanes s say “ the learned 
Court: ‘The certificate and policy are to ty read toO- 
vether. and. so read. form a contract between the lbel- 
lants anc Morse A Co. tO Insure the latte ! ‘for whom 
it may concern. ‘This was an insurance for Armour, 
Plankinton «& Co. to the extent of their imterest as 
OWheCTS ot the carereo., lye CAUSE the }) ots show 1n lisput- 
ibly that Morse & Co. obtained the insurance at the 
request and for the protection of Armour. Plankinton A 
Co. It was also an insurance for the benefit of Morse 
& Co. to the extent of their interests as carriers and for 
suivances — ({ )pinion of Judge WALLA Record, }) 244). 

That Charles E. Wager, under the proofs in this case, 
must have been insured is clear and palpable. The 
learned Cireuit Court im his opimion in this case laid 
dlown the rule of law which controls in this case in the 
following language, the soundness of which cannot be 
questioned : “ Although the general rule is that, if a 
policy insures the inter ‘st only of the person named in 
it, no other person can show that it was also intended 
Lo cover his interest. it is otherwise if the policy COl- 
tains the phrase ‘ for whom it may concern ;’ and under 
such a policy the intention of the person who effects 
the insurance determine Ss the application of the clause. 
The insurance effected by him msures all who have an 
insurable interest in the property to the extent of their 
interests, where there is a previous authority or subse- 
quent ratification of an insurance obtained for them. 
This is so whether the intention of the person effecting 
the insurance is known to the insurer or not; and the 
persons whose interests are thus insured may sue upon 
the policy in their own names, and a recovery by one 
inures to the benefit of all, and bars a recovery by 


the others. The phrase crdinarily applies, however, 
only to those who are contemplated at the time of the 
insurance, and who had then an insurable interest in 
the subject-matter (1 Pars. Ins., 45; Hopper vs. Robin- 
son, 98 U.S., 528: Henshaw vs. Mutual Safety Ins. 
C‘o.. 2 Blatehf.,99: Hermaun vs. Louisiana State Ins. 
(‘o.. 7 La.. 502: Dunean vs. Sun ins. Co... 12 La. Ann.. 
186; Buck vs. Chesapeake Ins. Co., ] Pet., 151; Roe- 


? 


eTs VS, Traders lis. (' — () Paige . 583." Opinion of 
Judge WaLLaAce, Record. pp. yyy = 
lL nder the foregoing authorities. ana Dy cIVInYg etlect 


to the clause nu 


the insurance policy in this case, ** for 


whom it may concern, ana unde thi facts in this CHSC 


Ls proven, ther Cull be i) question at all iis to the fact 
that Charles E. Wager was insured. Henry Morse, who 
eflected the imsurance, swears that he effected the in- 
surance for the benefit of H. Morse & Co. and Capt. 
Wager. Henry S. Sill, the general agent of the insur- 
ance companies, who issued the Opeh O1 running Careo 
policy, anc the certificate of Insurance to H. Morse A 
Co., swears that the insurance was for the benefit of the 
captain of the boat. 

Charles E. Wager also signed the original bill of lad- 
Ing with Henry Morse & Co., and was therefore lable 
jointly as common carrier and had an insurable interest 
in the cargo as such , sO that. under thre above doctrine 
laid down by the Cireuit Court, there can be no longe 
any question as to the insurance of the co-respondent, 
Charles E. Wager. All the conditions, which under the 
doctrine above laid down were required, were fulfilled. 
That is, at the time the insurance was effected, Charles 
Kk. Wager had an insurable interest as common carrier ; 
when the insurance was effected H. Morse & Co., who 
effected the insurance, effected it for the benefit of 
Charles E. Wager at his request. 

It is further to be observed in this connection that 
the evidence in this case is that there was no direct 
communication between W. Meadows and H. Morse & 


Co. in which W. Meadows instructed H. Morse & Co. 
to insure the CAareo, It appears in this case, and the 
evidence is, that W. Meadows assumed only that H. 
Morse «\ Co. would et the CAPLO lnsured, under the 
ordinar COUTSe of doing the business. That is all. 
Dut there is not a single word of evidence in the Case 
whi Ly shows that there Wits ay cline ction that H. Morse 
& Co. should get the cargo insured in the name of and 
for the benefit of Armour, Plankinton & Co., or the 
owners of the cargo. A careful examination of the evi- 
dence in the Sydney case will also show that there 
nev rr Wits aun direct request by Mr. Meadows to Morse 
& Co. to msure the Cureo for the benetit of the owners 
or Armour, Plankinton & Co. When the evidence is 
carefully examined in that respect it will be seen that 
it was an assumption that Morse & Co. would get the 
cargo insured and that W. Meadows. would require an 
f ndorsement of the certificate of Insurance over to him 
before he would give a cargo for shipment ; that 1s, 
only an assignment of the payment of the loss to the 
owners of the cargo in case there was a loss of the cargo 
while «a (ransitu. 

The learned Cireuit Judge came to an erroneous con- 
clusion as to the persons insured under the insurance 
contract, yy reason of his error in the third and fourth 
findings of fact. 

In the third finding of fact (Record, }). 219) the 
ge found: “ They (Morse & Co.) 


were applied to by the owner of the canal-boat ” W or- 


learned Cuireuit Jud 


den” to procure hima cargo for New York. They 
thereupon applied to one Meadows, who was an agent 
for Armour, Plankinton & Co., for a cargo, and agreed 
with him to transport 7,900 bushels of wheat from Buf- 
falo to New York on the boat a W orden 9 and to insure 
the same for a freight of five cents per bushel. There- 
upon they entered into a contract with the owner oi 
the ‘‘ Worden,” evidenced by a bill of ladin 


they were described as shippers of the cargo, for trans- 


, in which 
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portation of the cargo to New York, and procured the 
certificate of insurance aforesaid and endorsed and de- 
livered it to the agent for Armour, Plankinton & Co., 
and at the same time entered into a contract with him 
for the transportation of the cargo to New York, evi- 
deneed Dy a bill of lading in which the if described them- 
selves as earriers and Armour. Plankinton c& Co. as 
shippers.” 

Here it will lye observed, that thi Circuit Judge Is 
wrong im this respect. The bill of lading between 
Meadows and H. Morse A Co. and Chartes OF W ager, 
which is found on pp. 8 and 9 of the Record, shows: 
first, that W. Meadows Wiis the shipper, and not Ar- 
mour, Plankinton & Co. : ana. secondly, that H. Morse 
& Co. and Charles bk. Wager were carriers, and Ar- 
mour, Plankinton A Co. the consignees. 

Again, in finding fourth (Record, p. 219), the learned 
Circuit Judge found: “ At the time Morse & Co. exe- 
cuted and delivered the bill of lading (above referred 
to) to the agent of Armour, Plankinton & Co., the 
claimant, as master of the ‘ Worden, also executed a 
duplicate bill of lading, describing himself as carrier, 
and delivered it to said agent as 

This is also an error. As a fact the claimant and 
appellant Charles E. Wager executed no duplicate bill 
of lading. The only bill of lading which he executed 
with the shipper Meadows was the bill of lading above 
referred to, which he signed jointly with H. Morse 4 
Co. and thereby became jointly with H. Morse & Co. a 
carrier. 

These two errors of fact led the Circuit Court into 
an erroneous conclusion. The learned Circuit Judge 
assumed that H. Morse & Co. made a separate and 
distinct affreightment contract with W. Meadows, as 
agent of Armour, Plankinton & Co., and that that bill of 
lading was the one to which the insurance of the cargo 
related, and that the claimant and appellant Charles E. 
Wager was not a party to that affreightment contract ; 
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that he afterwards delivered another bill of lacing, \ hich 
he signed. 

If the learned Circuit Judge had found that the origi- 
nal bill of lading which H. Morse & Co. had signed was 
also signed by Charles E. Wager, and that H. Morse 4 
Co. and Charles E. Wager were jointly bound as car- 
riers under that bill of lading, and that that was the 
bill of lading to which the certificate of insurance was 
pinned, he would not have made the distinetion of 
finding that the insurance policy insured H. Morse & 
(lo. as carriers and cid not insure Charles ? Wager, 
who Wiis jointly lable iis carrier with H. Morse & Co. 
und who had executed the contract at the same time 
with H. Morse & Co. 

It will further be observed in this connection that 
the party who, under the course of business adopted in 
transporting cargoes from Buffalo to New York like the 
one in question, 1s liable for the damages in case of the 
loss of a curgo in fransitu. and who, therefor was the 
prearty who most needed insurance, Was the claimant and 
appellant Charles KE. Wager. He, with Morse & Co. 
had contracted with W. Meadows to transport the cargo 
to New York. ‘That contract was made on the 17th 
lay of May, LSS3 (Record, }). &). Thereafte [. Ca the 
LSth day of May, LIS83, the claimant and appellant 
Charles E. Wager signed a bill of lading in which H. 
Morse & Co. stated that they were shippers and Charles 
i. Wager carrier. In this bill of lading Charles E-. 
Wager had become the sole carrier ancl agreed with H. 
Morse & Co. to transport the cargo safely to New York. 
Hence, in Cause of il loss of the Cargo, ho insurance hav- 
ing been secured, Meadows in the first instance would 
have a claim against Morse & Co. and Charles E. 
Wager for damages, and in case H. Morse & Co. paid 
any damages to W. Meadows for such loss, they would 
have under the second bill of lading a right of action 
against Charles E. Wager to make such loss good. 


Therefore, as above stated, Charles KE. Wager was the 


‘ ’ 
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person who should be insured in this case to protect 
himself against the loss which he must eventually stand 


unless there was an insurance on the cargo. 


THIRD. 
The question of negligence was not material : 


inst. Because the bill of lading im this case is what 
is ealled a clean bill of lading, that is. the Common 
carriers, H Morse WN Co. and Charles Kk. Wager, signed 
a bill of lading or affreightment contract, in which they 
agreed to safely transport said cargo from Buffalo to 
New York without excepting the dangers of the seas or 
any Other accident or contingency which might occur. 
Therefore, they were common carriers, with all the lia- 
bility which atta hes to common carriers : that is. if 
the cargo was not delivered, regardless whether the 
failure to deliver was owing to any fault on the part of 
the Captain or not, they were bound to make good any 


loss to the owners by failure to deliver. 


Second. The libellants The Providence Insurance 
Company and the Security Insurance Company having 
paid the loss as one having occurred within the terms 
of the policy, waived the question of negligence, and 
are now estopped from litigating it. 

If Armour, Plankington & Co. were not insured the 
libel must be dismissed, because the action is based on 
the theory that Armour, Plankinton & Co. were in- 
sured, and that by the payment of the loss under the 
insurance contract the libellants were subrogated to the 
rights of Armour, Plankinton & Co. 

Again, if Charles E. Wager, the claimant and ap- 
pellant, was insured the libei must be dismissed, because 


the libellants, having paid the loss under the terms of 
the insurance policy for the benefit of the insured, are 
estopped from recovering it back from the insured ; and 
if the Court should find that both H. Morse & Co. and 
Charles E Wager were insured, then the libel must be 


dismissed for the same reason. 


FOURTH. 


Libellants having paid the loss under the 
policy, are deemed in law to have waived 
the right to claim now that the loss arose 
under the exceptions contained in the 
policy. 


The learned District Judge, im his opinion, says: 
“Itis not material to the carrier, according to the 
authorities, with whom he litigates the question of 
negligence, and the insurers in settling and paying 
such doubtful claims are not mere volunteers.” 

The Monticello, 17 How., 152, 155. 

Ins. Co. vs. The C. D., Jr., 1 Woods, 72: 
The Sun Mut. Ins. Co. vs. Miss. Val. 
Trans. Co., 17 Fed. Rep. 919. 


And the learned Circuit Judge, mm his opinion, Says: 
“Treating the case as though Armour, Plankington 
Co. were libellants, their right to recover against the 
vessels would not be effected by the fact that they had 
been paid the full amount of their loss by the insurers 
(The Monticello, 17 How. 125).” 

The proposition which we now maintain is that the 
insurance company, if they are subrogated to any 
rights against any one, it must be to rights acerwing 
under the policy ; thatif they are not subrogated to 
rights under the policy, then there is no subrogation at 
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all. because if it Were otherwise, then UY Ole might 
pay the loss and claim subrogation against the carrier. 
That there is no such thing known to the law as the 
paying of a loss by an Insurance company, wader its 
policy, and then saying afterwards im a suit, in which 


it claims subrogation, that the loss occurred outside of 


the eonditions expressed OT within thie exceptions contained 


in the policy of insurance, and that, therefore, the 
policy of Insurance did not attach ; for the very lo- 
ment the company states that the loss occurred by 
reason of one of the exceptions contained in the policy 
(unless that « xception Is waived, and the COM pany has 
the right to waive it I. it must nwece ssarily admut that the 
loss did not oecur mide , the policy, or, in other words. 
that the poli dil not cover that particular loss or the 
/O8ss caused by that particular act, and therefore any 
payment which it makes where there is no waiver 
necessarily, 1s sunply a vo/untary one of no more force 
than if made /y «@ sf mnger. And if there is a waiver, 
as there necessarily must be if the company admits 
that the loss is under the policy and not included in 
any of the exceptions therein contained, then it is 


estopped from claiming In Its action against the carrier 


that the loss occurred within one of the exceptions con- 
tained in the policy, as for instance, in this case, the 
alleged negligence of the carrier. The three cases re- 
ferred to in the extracts from the above opinions cCer- 
tainly do not hold the contrary view. 

In the case of the Monticello, 17 How., 152, 155, the 
defense set up in the answer was, that the respondents 
had received satisfaction from the insurers, and the 
Court held that this he could not do. The question 
was not raised whether the loss was one within the ea- 
ceptions contaii:ed in the policy ; on the contrary, it Was 
not denied that the loss arose directly under the policy, 
and was paid by virtue thereof. 

The case in 1 Woods, 72, contains a very meager 
statement of the facts. All that there is upon the sub- 


, 
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ject Is Hs tollows : ms The respondents furthe I claim that 


having shown by the testimony, as they allege, that the 
insurance company was not legally bound to indemnifs 
the insured for the loss the latter sustained by the col- 
lision, therefore the libellants have no cause of action 
against the respondents, although they have paid the 
loss. But [ im ot the opinion that thi authorities ure 
ndverse to this claim, and adopt the conclusion of the 
District Judge, and refer to the case of Monticello vs. 
Mollison, 17 How., 152.” 

It does not appear from that statement whether the 
insurance company did or did not waive the beneht of 
any defence it might have to an action against it on the 
policy. The presumption, however, Is that it cid, is 
this decision is based wholly upon 17 How., 152, which 
certainly does not hold the contrar 

The last case, Sun Mut. Ins. Co. vs. Miss. Val. Trans. 
Co., 17 Fed. Rep., 919. im realit) substantiates the 
views and propositions hereinbefore laid down. — In 
that case the goods lost through the negligence of the 
respondent, were insured under a policy of Imsurance 
which read : ei rom St. Louis tO New Orleans.” A 
part of the goods were in St. Lows, and another part 
in East St. Louis, on the opposite side of the river. 
The defendant placed those that were in St. Louis upon 
the barge, and then employed the tug which did the 
damage to carry the barge with those goods In 1t over 
to East St. Louis, there to place on board the portion 
of the cargo in store there, and to return to the St. Louis 
levee for the final start to New Orleans. After taking 
on board the barge the goods at Kast St. Louis, and 
starting back across the river the collision complained 
of occurred. Upon these facts it was insisted that as 
to so much of the cargo as Was taken Oy) board at Kast 
St. Louis the insurance company was not liable, be- 
cause that property was not en rout from St. Louis to 
New Orleans at the time of its loss. It was said that 
inasmuch as the insurance company was not liable on 
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its policy it coulc not by paying the loss acquire any 
right of subrogation. On page 23 the Court says: 
“ The question whether the voyage from St. Louis to 
New Orleans was commenced within the meaning of the 
policy of insurance so as to make the insurers legally 
liable may admit of some doubt. However, I am, as will 
presently appear, strongly inclined to the opinion that 
it had. Waiving, however, this question for the present, 
| hold that. srnce the INSUPANCe COMPA Li this saw nt 
to waive the objection and treat the loss as within the 
policy by paying iu, the earrier cannot be heard to 
object.” 

The principle established in the opinion last cited is 
exactly what we contend for, namely, that the insurance 
company has the right to treat the loss as within the polr y 
by paying it, and thereby waive the benefit of any 
defense or objection it otherwise might successfully in- 
terpose. And it does not lie in the mouth of the tres- 
passer, who is a third party, to say that the insurance 
company should not have waived any such defense or 
objection, but the insurance company has not the right 
fo waive the objection and treat the loss as within the 
policy by paying it. and lhen to turn around and seek to 
réEcover Jrom the frespas er damages it claims were 
brought about hy (“1118S pithin the policy and which if 
must necessarily have maived when if purid the lass. 

Lasriy. The learned Circuit Judge erred in finding 
on the evidence that the damages resulted from the 
negligence of the master of the steam canalboat 
- Sydney.” The evidence, as shown by the record, 
shows that the loss was brought about without any 
negligence on the part of the master and crew of the 
steamboat “ Sydney.” Explosion of boiler is not evi- 
dence of negligence. 

51 N. Y., 476. 
33 N. Y. State R., 287. 


x 
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45 
The Court has Jurisdiction. 


The libel herein was filed in the District Court of 
the United States for the Southern District of New 
York July 18th, 1883, whereupon the appellant, as 
master and owner of said steamboat, appeared and 
filed claim thereto, as owner, and made answer to the 
libel. Under orders duly filed in the U. S. District 
Court for the Southern District of New York, the 
said steam canalboat “Sydney,” was sold by the mar- 
shal, and the proceeds thereof, two thousand one hun- 
dred dollars, were paid into the registry of said Court, 
to abide the event of this suit, and a stipulation for 
one thousand dollars, the agreed value of the said boat 
‘Worden ” was duly filed in said Court by the appel- 
pellant, making the value of the ves libelled herein, as 
found by sale and agreement, three thousand one hun- 
dred dollars. Thereafter the cause was tried in the 
District Court and a decree entered dismissing the 
libel. Thereupon the libellants appealed to the Cireuit 
Court of the United States for the Southern District 
of New York; and therein the decree of the District 
Court was reversed and a decree entered in favor of 
the libellants for the sum of six thousand one hundred 
and seventy-five 5°, dollars, exclusive of costs and in- 
terest. From this decree an appeal was taken to this 
Court and duly allowed and perfected, and the usual 
citation issued. 

This Court is asked to dismiss the appeal on the al- 
leged ground that the matter in dispute is less than five 
thousand dollars. 

The appellant was the sole owner and master of the 
ves, viz., the steam canalboat “ Sydney,” and canalboat 
“William Worden,” before and at the times of the oec- 
currence of the damages for which this suit is brought. 
The appellant so alleges in the claim and answer, 
verified by him in person (Respondent's Motion 
Papers, pp. 7 and 13). At the tnal in the Cireuit 
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Court the appellant testified that he bought the said 
steamboat on Nov. 18th, LSS2, and that he ran said 
steamboat. as owner and master thereof, from said date 
down to and including the times of the occurrence of 
and damages for which this swit 1s brought (Record, 
pp. lll and 114). The learned Circuit Judge tinds the 
claimant to have been the OWher (Finding Seventh). 

In th stipulation between the respective proctors, 
filed herein on the motion, it is admitted that the 
claimant and appellant Charles I. Wage Was the sole 
owner of the said boats ‘Sydney " and “ Wilham 
Worden,” during the voyage referred to in the libel 
herein and at the time of the alleged collision. 

This stipulation is as follows: “It is hereby stipu- 
lated between th proctors for the respective parties 
herein that thie following papers be printed on the 
motion of proct vitor the appellees to dismiss the ip- 
peal to the Supreme Court in this action, viz. : 


I. The libel 


LL. The claim | oOWwnhel ot the “Sydney © ana 


“W orden.” 
LT. The AaAnDSWerY Of Claimant. 


[V. The bond for the value of the “*‘ Wiliam Worden ” 
filed in the District Court. 


VY. The Marshall's return on the sale of the “ Sydney % 
Vi. The decree of c‘ireuit Court. 


VII. The petition of appeal to the United States 
Supreme Court. 


Itis admitted that the claimant and appellant Charles 
E. Waner was the sole owner of the said boats “ Svd- 
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f\ ney, and ‘ William Worden, during the voyage referred 
to in the libel herein and at the time of the alleged 
collison. 

HyYLAND & ZABRISKIE, 
‘ 4, Proctors for Claimant and Appellant 
EKpwarp D. McCarruy.” 


The appellee respectfully urges that he has been 
properly permitted to appeal to this Court on the 
ground that, as it appears in the record that he was 
the sole owner and master of the said vessels at the 
time of the collision, and at the time of making claim 
thereto in the District Court, the decree in the suit in 
yem binds him personally as ves judicata, that a libel in 
personan against him would lie to execute that decree. 
and that the matter in dispute in this case is not the 
vessels, or the existence of a lien on them, but the 
amount of the decree, viz.: six thousand one hundred 


s 


5*. dollars, exclusive of the costs of 


anc seventy-five 
the Cireuit Court. 
It is respectfully submitted that under the facts 
stated the matter in dispute exceeds the sum or value 
of tive thousand dollars, exclusive of costs as required 
by See. 3, Act of Feb. 16, 1875, Chap. 77, 18 Stat., 316. 
“The practice of the Admiralty Court is not to 
render il cdlecree in jt rsondm Oh U libel mn ALL but iD 
the Case proved shows il clear night to a recovery 
against the person (whether the action in rem is sus- 
tainable or not), the libellant will be permitted after 
decree to introduce the proper ullegations in personam 
and proceed thereon, and after such steps have been 
laken the Court will hear and adjudicate the matter upon 
thie proofs already hy tore if, or upon the hearing of 
such further evidence as either party may be allowed 
on motion or petition to introduce.” 
Betts’ Ad. PY.. wy. 


The above rule was followed by Judge Curtis in 
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the ease of the “ Enterprise ” 2 Curtis, 317. The 
learned Judge holds that the decree in the suit an re 
bound the claimant personally as res judicata ; that a 
libel 7 personam against the claimant would lie to exe- 


cute the decree in rem, it appearing in the record that 


7 
the claimant of the vessel was the owner of her during 
the voyage for which the wages sued for were claimed, ~ 
; J 
and that by his answer he contested in that character 4 | 


the right to wages. It will be remembered that the 
proceeds of the sale of the vesse! in this Cuse after de- 
ducting costs were thirteen OL dollars. The decree, 
however, was for more than fifty dollars. An appeal 
was allowed to the Circuit Court on the ground that as 
the Court could proceed in a libel in personam against 
the claimant to execute the decree in rem, the matter 
1D dispute was the decree for over fitty dollars and not 
the value of the vem, viz.: thirteen “4% dollars, exclu- 
sive of costs. his Case, it is respectfully submitted, 
is exactly in point and has not been overruled. 

Rule 13 im Admiralty, under which the above suit 
was brought, provides that “In all suits for mariner’s 
wages the libellant may proceed against the ship, 
freight and master, or against the ship and freight, or 
against the owner or thastel alone Ty, personam., This 
rule does not materially differ from Rule 15 in Admir- 
alty, under which this suit is brought, viz.: “ In all 
suits for damage by collision, the libellant may pro- 
ceed against the ship and master, or against the ship 
alone, or against the master or the owner alone in per- 
sonam. The only difference between these two rules 
is that in the former the libellant Ii proceed against 
the freaght with the ship and master, and in the latter 
against the ship and master, exclusive of freight. 
Therefore, in principle the two rules are precisely alike, 
sO far ais they apply iD this Case ; that is. in neither 
ease could the owner and ship be joined. Hence, it is 


an exactly parallel case in principle with the case at 
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bar. dn the case at bar th appellant as owner and mus- 
ley can as master be joined, 

In the case of “ Jesse Williamson, Jr.,”’ 108 U.S.., 
oll, the learned Justice BLATCHFORD im his opinion 
cites the case of the “ Knterprise ’ and draws a clear 
distinction between it and the case of the “ William- 
son.” There did not appear in the record of the 
Jesse Williamson” “anything which could be held to 
establish, as against the claimants of the vessel, though 
they were her owners when the claim was filed, 
that they were her owners at the time of the collision, 
and a In il position to be hable to respond in personani 
for the damages suffered by the libellant, in a proper 
proceeding iY personam.” The learned Justice further 
clearly lays down the rule of practice that, although 
‘* Rule 15. in admiralty, provides that “in all suits for 


damage by collision, the lbellant may proceed against 


or 
the ship and master, or against the ship alone, or 
against the master or the owner alore 7 personan, 
this rule, as is well settled, excludes the joining in one 
suit of the vessel anc her OW]he?S - but at does not pre- 
vent the introduction into the libel of alle gations us to the 
Cie yee rship of the ie xsel at thie five of the collision, with (f 
mew 10 a proce eding hla obtain such ultimate relief mn per- 
sonadm, On the hasis of a recovery in rem. as the libellant 
may he entitled to.” 

It is, therefore, clear that the matter im dispute iD 
this case is the amount of the damages as found in 
the Cireuit Court, since, upon the record, a libel mn 
personam against the appellant would he to execute 
any portion of the decree herein unsatisfied after ex- 
hausting the value of the ves in court. 

by referring to the lhbel and complaint of the re- 
spondents it will be observed, first, that the claim of 
damages is nine thousand two hundred and eleven 
dollars, and that the libellants ask not only that 


the said vessels be condemned and sold, but also that 


~ *- 
i. 
Bist 


‘all persons having or claiming to have any right, title 


4s 


or interest in the same may be cited to appear and 

answer on oath all anc singular the matters aforesaid. A 
and that this Honorable Court would be pleased to 
decree the payment of the claims aforesaid, with interest 
and costs, and that said vessels, thei tackle, etce., may 
be condemned anc sold to pery the same, and that your 
lihellants Way have such other and further rel fin the 


pre mise \ «7S My law and YY justice they tay hig entitled la 


receive. [t follows from this prayer that the libellants _ 
have laid the foundation to take any preceeding which 

will enable them to procure, not only the condemnation 

and sale of the ves, but the amount of their damages, ai 
viz., nine thousand two hundred and eleven ,75, dollars. 

a new action would not have to be brought to enter 

judgment against the appellant in personam, but, upon 

the proper application to the Court, a decree would be 

entered against the appellant ti persona and execu- ' 
tion issue thereunder, on giving proper notice to the a. 


appellant, to satisfy any balance of judgment unpaid 


after exhausting the ves. This would be in the nature ‘ 


of supplementary proceedings. 


The libellants could have appealed to this Court 


from a judgm. nt of dismissal of their libel. The rule 


is clear that. im actions of tort. the amount claimed 


in the declaration will determine jurisdiction on plaint- 


iffs appeal. On the record in this Court. had an 


objection been made to the jurisdiction of the Court 


in case the libel had been dismissed and an appeal 


taken, the hibellants conld clearl|s have argued that. 


its the claimant was the owner and master of the Vves- 


sels at the time of the occurrence of the Injuries, he Y 


would be lable for any deficiency, after exhausting 


the value of the res in Court. and it would not he in 


the mouth of the appellant to deny it, as he had set up 


the fact of his ownership in the answer, and had con- 


tested in that character the right to damages. Hence, 


under the rule laid down TF the cuse of the se Enter- 
referred to by the learned Justice BLATCHFORD, 


prise,” 


{%) 


the respondents could have appealed in case their libel 
hac been dismissed. 

The case of Elgin vs. Marshall, cited by the learned 
nwdvocate for the respondents, is clearly distinguishable 
from the case at bar. The amount involved in that 
case was nothing more or less than one thousand 


six hundred and sixty dollars. interest due on 


coupons, detached from the bonds. Clearly, under 
the statute, the Court could not take cognizance of 
the collateral ettect of such it decision, iLS the bonds 
themselves were not iD the suit anc could not be passed 
upon as such in the suit, and the Court was clearly 
right when it would not proceed in any case unless its 
right anc duty to do so are apparent on the face of the 
record. 

Again, the fact that the libel contains no allegation 
of ownership of the offending vesseis does not militate 
against the principle involved in the case. That would 
not prevent the hbellants from making such amend- 
ments as would be in keeping with the facts brought 
out on the trial of the CASE, and the Admiralty Court 
would clearly allow the amendment of the record in 
conformity with the facts, in order to enable the libel- 
lants to satisfy their decree. Further, the appellees 
have macle use of the admission of the appellant in his 
inswer. They have procured il decree ‘i personam 
against the appellant Wager, as shown by the affidavit 
of J. A. Hyland herewith submitted, and have not 
failed to take advantage of every right which the law 
and practice of the Courts gave them. Nor was the ad- 
mission that the appellant was master and owner of the 
boat at the time of the collision superfluous ; on the 
contrary, it was essential to make the allegation as a 
fact, as it would have weight with the Court to show 
that the appellant would naturally be diligent in per- 
forming his duties, because he was interested in the 
outcome of the voyage as owner of the vessels. 


The fact is clear. and cannot be controverted. that 


ot) 


the res vondents i) this Cruise, should they succeed, will ’ 


hundred and cr 


seventy-five POP a dollars, exclusive of costs and interest, 


secure a judgment for six thousand one 


and can, after exhausting the res, proceed against the 

appellant vi personuam for the balance of sald decree. 2 
Therefore it must be admitted that the amount involved . 

is over five thousand dollars, exclusive of costs. The 

case of the “‘ Enterprise ” is exactly in point, and has “ig 


not been overruled. lout. Ol} the contrary, has heen cite d 
by the learned Justice BLATCHFORD 1) lis opinion in 
the CAaSeC ot the “i Williamson , and approved, 


LASTLY. 
The judgment appealed from should be is " 
reversed, and libel dismissed with costs. 


Respectfully submitted, 
J. A. HYLAND, 
Proctor for Claimant and Appellant, 
No. 45 Broadway, 


N. X. City. 
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4 UNITED STATES SUPREME COURT. 


IN ADMIRALTY. 


THE PROVIDENCE WASHINGTON INSURANCE * 
COMPANY er at., a 
Libellants and Appellees, ‘¢ 


* THE STEAM CANAL BOAT “SYDNEY,” &c., 
CHARLES E. WAGER, | oN 
Claimant and Appellant. s 


AFFIDAVITS OF J. A. HYLAND IN OPPOSITION 
TO MOTION TO DISMISS APPEAL. 


HYLAND & ZABRISKIE, 
Proctors for Claimant and Appellant, 

No. 45 Broapway, 
New York City. 


. fi 
LASTLY. 
The judgment appealed from should be 

reversed, and libel dismissed with costs. 
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UNITED STATES SUPREME COURT. 


IN ADMIRALTY. 


THE PROVIDENCE WASHINGTON INSURANCE 
COMPANY et At., 
Libellants and Appellees, 


THE STEAM CANAL BOAT “SYDNEY,” &c., 
CHARLES E. WAGER, 


Claimant and Appellant. 


AFFIDAVITS OF J. A. HYLAND IN OPPOSITION 
TO MOTION TO DISMISS APPEAL. 
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HYLAND & ZABRISKIE, 
Proctors for Claimant and Appellant, 
No. 45 Broapw: 
New York City. 


Cc. G. Burgoyne, 146-150 Centre Street, New York. 


‘THE PROVIDENCE WASHINGTON INSUR- 
ANCE COMPANY ET AL., 
Libellants and Appellees, 


Vs. 


&e.. CHARLES E. WAGER. 


The Steam Canalboat cm, | 
Claimant and Appellant. 


STATE OF NEW YOrK, le 
Southern District of New York, §”” 

J. A. HyLanb, being duly sworn, «dleposes and says 
that he is one of the proctors for the claimant and 
appellant in the above-entitled suit. That, when the 
libel was filed in the District Court of the United 
States for the Southern District of New York, deponent 
was retained and duly appeared as the proctor of record 
in said Court for this appellant. That the claim, 
answer and stipulation, filed in said Court by the appel- 


lant, were prepared by deponent and were signed and 
sworn to by Charles E. W ager, the appellant. That at 
the time of filing said claim, answer and _ stipulation 
Charles E. Wager, the claimant and appellant herein, 
was the owner of said steam canalboat “ Sydney ” and 
suid canal beat “ William Worden.” ‘That thereafter, 
on the trial in the Cireuit Court of the United States 


— 


for the Southern District of New York, the appellant, 
Charles E. Wager, was sworn and examined by depon- 
ent as a witness in his own behalf on or about the 13th 
day of May, 1886. In that examination the appellant, 


Charles E. Wager, swore as follows : 


‘(. Mr. Wager, vou are the claimant in this case ? 

a ¥ Yes. 

*(. And you were the captaim of the boat ‘Sydney ° 
at the time of this disaster ? 

ae Yes. 

(). And commanded both boats coming down the 
river ? 

\. Yes, sur. (Pol. 184, p. 46, Additional Testimony, 
taken in behalf of Clannant in Cireuit Court.) 

‘@. When did you buy this boat or get her ? 

“ A. I bought this boat in September; I have it on 
my book here withess looks at hook) November, 
1882. 

“(@. From whom did you buy her ? 

‘A. From Gillespie.” (Fol. 210, p. 53, Claimant's 
Additiona! lestimony. ) 


The learned Cirewit Judge WaLLace found as a mat- 
ter of tact that, ‘at the time of making application 
for the imsurance, receiving the certificate and signing 
the usual bills of lading, it was understood between 
Morse & Company and the claimant that the latter ’- 
(that is, Capt. Charles E. Wager, the appellant) “ owned 
the ‘Worden’ and the ‘Sydney’ and intended to tow 
the ‘ Worden " by the ‘Sydney’ on the voyage ” (Judge 
WALLACE’s Opinion, Finding Seventh). That the stip- 
ulation hereto annexed, marked “ Exhibit A,” and 
made a part of this affidavit, was duly entered into be- 
tween the proctois of the respective parties, in which 
it is admitted that the appellant, Charles E. Wager, 
was the sole owner of the said boats “ Sydney” and 


“William Worden ” during the voyage referred to in 


the libel herein and at the time of the alleged collision. 
That the appeal to this Court was duly taken and al- 
lowed, and the notice and petition of appeal duly filed 


| 

iy within the time prescribed by law and the consents of 
$ libellants’ proctors, and that the bond on such appeal 

, 


was duly given and filed, and approved by Mr. Justice 
SLATCHFORD, of this Court, and the usual citation and 
supersede as issued thereon by said Justice, all of which 
were duly served on libellants’ proctor, within the time 
prescribed by law, and which now remain on record in 
this Court. 
J. A. HYLAnp. 

Subscribed and sworn to 

before me this 18th day 

of November, 1887. 

DANIEL J. AUGUSTINE, 
SEAL. Notary Public, 

N. X. Co. 


SUPREME 


THE PROVIDENCE 
SURANCE COMPANY 


COURT OF THE 


Exhibit “A.” 


WASHINGTON  I[N- 


Libellants and Appellees, 


The Steam Canalboat a Sydney,” her 


Engines, &c., and the Canalboat 


* Wilham 


Worden,” 


Tackle, | 


&vc., whereof CHARLES E. WAGER is 


It is hereby stipulated between the proctors for the 
respective parties herein that the following papers be 
printed on the motion of proctor for the appellees to 
dismiss the appeal to the Supreme Court im this ac- 


tion, viz: 
4 The Libs |. 


iI. The claim of OWher of the me Sydney “ ana ” W or- 


den. 


Claimant and Appellant. 


Ill. The answer of claimant. 


IV. The bond for the value of * William Worden,” 
filed in the District Court. 


VY. The Marshal's return on the sale of the “Sydney.” 


VI. The Decree of Cireuit Court. 


Vil. The petition of appeal to the U. 
Court. 


UNTTED 


5 It is admitted that the claimant and appellant 
Charles E. Wager was the sole owner of the said boats 
“ Sydney” and “ William Worden” during the voyage 


: referred to in the libel herein and at the time of the 
alleged collision. 
. Hytanp & ZaApRIskIE, 
ie Proctors for Claimant and Appellant. 
\ 


KpwaRD D. McCarry. 


SUPREME COURT OF THE UNITED STATES. 


THE PROVIDENCE WASHINGTON INSUR- | 
ANCE Co. and THe Security LNsur- | 
INCE Co., 

Libellants and Appellees, 


Vs, 


The Steam Canalboat “Sydney” 
and Canalboat “ William Worden,” 
whereof CHARLES E. WAGER is 

Claimant and Appellant. 


Unirep STaTes OF AMERICA, 
Southern District of New York, > ss.: 
Crry AND County oF New York, 


JosiAH A. HYLAND, being duly sworn, deposes and 
says that he is the proctor for the claimant of the ves- 
sels above named. That on or about the 7th day of 


May, 1887, the libellants above named commenced an 
action in admiralty in the District Court of the United 
States for the Northern District of New York, against 


» 


b 


the above-named claimant, Charles E. Wager, with 
whom were impleaded Henry Morse and Alanson 
Morse, in which action said libellants sought to recover 
from the said 1espondents the sum of $9,211.75. That 
said suit was based upon the same state of facts as con- 
tained in the hbel in the present action. That issue 
was duly joined in said suit by the filing and 
service of the answers of all the respondents, and 
thereafter the said action came on for trial before 
the Hon. ALFRED C. Coxe, Judge of the said 
District Court, and was tried on the 24th day of April, 
1888. That in said action the said District Judge filed 
an opinion, copy of which is annexed hereto, marked 
Exhibit A, and made a part hereof. That in pursuance 
of Judge Coxr’s opinion, judgment was entered in the 
said District Court on the 17th day of August, 1888, in 
favor of said libelants against all of said respondents, 
the amount of judgment against said Charles E. Wager 
being $6,175 damages, and $117.16’ costs, amounting in 
the whole to the sum of 86,292.16, which decree bears 
date August 13, 1888. 

That, thereafter all of said respondents duly appealed 
from said judgment to the Cireuit Court of the United 
States for the Northern District of New York, where 
said appeal was heard and argued on the 15th and 
16th days of January, 1889, before Hon. Wituiam J. 
WaLuace, Judge of the said Circuit Court. 

That on or about the 22d day of February, 1889, the 
said Circuit Judge mace and filed an opinion in writing, 
copy of which 1s annexed hereto, marked Exhibit B, 
and made a part hereof. That after and in pursuance 
of the said opinion and decision of the Circuit Judge, 
and on or about the sth lay of April, 1889), a final 
decree was entered in said action, reversing the said 
judgment as to the respondents Henry Morse and 
Alanson Morse, and dismissing the libel as to them, 
and further cdecreeing agaist the said Charles E. 
Wager the sum of 86,175.89 damages, $2,153.32 


, 4 
4 


interest, making a total of 38,529.21, towether with 
$117.16 costs, as taxed in the District Court, and 
$75.30, costs of the said Cireuit Court, copy of which 
final decree is annexed hereto, marked Exhibit C, and 
made a part hereof. 

That thereafter, and on or about the 7th day of June, 
1889, the said Charles E. Wager duly appealed from 
said final deeree (Exhibit C) to the United States 
Supreme Court, the record on which was thereafter 
transmitted to said United States Supreme Court, and 
the said appeal is now pending therein and is docketed 
as No. 1474 for the October Term, 188%. 

Deponent further states that on the trial of the said 
suit 7 personam it was claimed yy the proctor for the 


libellants herein, who was also the proctor for the 


libellant in said suit, that the decree was res adjudicatu 
and was binding upon the said District and Cireuit 
Courts, and introduced in evidence in said suit the 
tinal decree appealed from herem, as will more fully 
appear by reference to the said record now on file in 
this Court, and both the District and Cireuit Courts 
substantially held, on the trial of said action, that said 
.lecree was binding and conclusive upon them. 
J. A. HYLAND. 
Sworn to before me this 29th ? 
day of January, 1891. ) 
DANIEL J. AUGUSTINE, 
SEAL. Notary Public. 
N. ¥. Co. 


Exhibit A. 
DISTRICT COURT OF THE UNITED STATES 


For tHE NorruHern Disrricr or New York. 


THe ProvIDENCE WASHINGTON INs. 
Co.. &c.. and the Securiry Ins. Co.. | 
Ni : 


HENRY Morse. ALANSON VIORSE ana 
CHARLES E. WAGER. 


Coxe, d. 


In May, 1883, the hbellants insured a cargo of grain 
owned by Armour, Plankinton & Co., which the respond- 
ents agreed safely to transport from Buffalo to New 
York on board of the canalboat ‘‘ Worden,” propelled by 
the steam canal boat Sydney. The cargo having been 
lost cn fransitu, the libellants paid the loss to Armour, 
Plankinton & Co., the insured parties, and, being sub- 
rogated to their rights, bring this libel in personam 
against the respondents as common carriers. The li- 
bellants have heretofore obtained a degree in rem 
against the boats. The facts fully appeared in 7'he 
Sydney, 27 Fed. Rep., 119, 23 Fed. Rep., 88, and /nsur- 
ance Co. vs. Wage - post, oA, 

It is thought that the decison of the Cireuit Court is 
conclusive of this action. The Sydney, 27 Fed. Rep., 
119. Some additional testimony has been taken, but 
the facts are not materially changed. In the language 
of one of the briefs submitted by respondents, ‘ the 
theory of the libel «vem against the “Sydney” and 


y 


the libel in persoudin at bar is the same.” There is no 
way fairly to distinguish the two cases. In the light of 
this controlling authority the situation is a simple one. 
Armour, Plankinton & Co., as owners, had a cause of 
action against the respondents as common carriers. 
Armour, Plankinton & Co. were alone insured as 
owners of the cargo. By paying them the libellants 
were subrogated to all their rights. Morse & Co., as 
carriers and advancers, were alone insured, but it was 
for $520, only the extent of their actual pecuniary in- 
terest in the cargo. 

The considerations now urged by the respondents 
may properly be presented to the Cireuit Court on ap- 
peal, but it is thought that this Court cannot with pro- 
priety consider them. It follows that the libellants are 
entitled to a decree for the amount agreed upon at the 


trial with costs. 


Exhibit B. 


THe PROVIDENCE WASHINGTON INSUR- 
ANCE COMPANY ET AL.. 
Appellees, 


AGAINST 


$$, ——__— 


MORSE ET AL.. 
Appellants. 


WALLACE. J.: 


As stated in the opinion of Judge Coxe in the District 
Court in this case, the facts are essentially the same as 


10 


those which appeared in the case of the “ Sydney.” 
The testimony as to conversations about the insurance 
which took place in 1883, and were not brought to light 
in the former litigation between the parties, is entitled 
to slight consideration. The District Judge, however, 
has misapprehended the purport of the opinion in the 
case of the “ Sydney . respecting the extent to which 
the benefit of the insurance inured to Morse & Co. 
They were insured for their whole interest in the cargo, 
not merely to the extent of their interest in the freight. 
but as carriers who had contracted for the safe delivery 
of the cargo. Consequently they are entitled equally 
with Armour, Plankinton & Co. to the benefit of any 
payment by the imsurers on account of the loss, and 
there can be no recovery against them upon the theory 
of subr wation. 
(A true COpy.) 
Attest : 
W. J. DooLirr.e, 
Clerk. 
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Exhibit C. 


Ata Stated Term of the Cireuit Court of 
the United States for the Northern 
District of New York held at the 
United States Court Rooms in the 
City of Albany, on this 15th day of 
January, 188. 


Present—Hon. Winuiam J. Wanrace, Ciremt Judge. 


THE ProvipenceE WASHINGTON INSUR- 
ANCE COMPANY. of Providence, 
Rhode Island, and THe Secvriry 
INSURANCE Company, of New Haven, 
Connecticut. 


Libellants and Appellees . Appeal No. 176. 


| 
VERSUS ' 


Henry Morse, ALANSON Morse and | 
CHARLES E. WaGEn, 
Respondents and Appellants. 


The above-entitled cause having been duly heard on 
the appeal of the above-named respondents and appel- 
lants from the final decree of the District Court of the 
United States for the Northern District of New York, 
bearing date on the 13th day of August, 1888, and en- 
tered in the office of the Clerk of said District Court on 
the 17th day of August, 1888, on the pleadings and 
proofs in said District Court; and said appeal having 
been argued by the advocates for the respective parties, 
and due deliberation being had in the premises in ac- 
cordance with the findings and conclusions of the Court 
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herein duly filed with the Clerk of this Court ; it 1s now 
hereby 

Ordered, adjudged and decreed by the Court that, as to 
the respondents and appellants, Henry Morse and Alan- 
son Morse, the decree of the said District Court herein 
be reversed and the libel herein of the said libellants 
and appellees be and the same is hereby dismissed upon 
the merits, and that the said libellants and appellees 
take nothing thereby against said Henry Morse and 
Alanson Morse. And it is further adjudged and decreed 
that the said appellants Henry Morse and Alanson 
Morse do recover of and from said libellants The Prov- 
idence Washington Insurance Company of Providence, 
Rhode Island, and the Security Insurance Company of 
New Haven, Connecticut, the sum of two hundred 
twenty-six and 5,4, (226.57) dollars, their costs and dis- 
bursements in the District and Circuit Courts as taxed. 

And it is further hereby ordered, adjudged and de- 
creed that the decree so appealed from be and the same 
hereby is affirmed with costs of both courts as against 
the appellant and respondent Charles E. Wager, and 
that the said libellants and appellees The Providence 
Washington Insurance Company of Providence, Rhode 
Island, and The Security Insurance Company of New 
Haven, Connecticut, do recover herein of and have judg- 
ment against said appellant Charles E. Wager for the sum 
of six thousand one hundred and seventy-five and ;5,°, 
(6,175.89) dollars, together with the interest thereon 
from the 28th day of May, 1883, amounting to the sum 
of two thousand one hundred and fifty-three .33, 
(2,153.32) dollars, together amounting to the sum of 
eight thousand three hundred and twenty-nine and ,%,\, 
(8,329.21) dollars; and together with the sum of one 
hundred seventeen aud ,'° (117.16) dollars, their costs as 
taxed inthe District Court, amounting in the aggregate to 
the sum of eight thousand four hundred forty-six and 
thirty-seven hundredths ($8,446.37) dollars ; and Alan- 
son Morse and John Fero having become sureties for 


suld Charles E. Wager for all costs which should be 
awarded against him, the said Charles E. Wager as such 
appellant herein, if he should fail to make his appeal 
ood, it is further adjudged and decreed that said libel- 
lants and appellees do recover their costs in the Circuit 
Court, taxed at seventy-five anc thirty-onehundredths 
(375.30) dollars, of said Charles Ek. Wager, and that a 
SUMMMIArY judgment for said amount of taxed costs in 
the Cirenit Court be, and the same is hereby, entered 
against said Alanson Morse and John Fero, sureties 
ana stipulators, for the costs itS aforesaid. 

And it is further ordered, that unless an appeal be 
taken from this decree within twenty days from the 
entry thereof and service of a copy of the same on the 
the proctors for the libellants and appellees and of the 
respondent Charles E. Wager, the said Henry Morse 
and Alanson Morse have execution according to law 
and the rules and practice of the Court to enforce the 
satisfaction of their costs aforesaid, and the libellants 
have execution against said Charles I. Wager for said 
nmount deereed to be paid by him as aforesaid and 
against said Wager and his said sureties and stipulators, 
for said costs of this Court taxed as aforesaid. 


Wa. J. WALLACE. 


We hereby waive notice of settlement of the forego- 
lng decres ; 
March 28, 188%. 
HyLAND & ZABRISKIE, 
Proctors for Charles E. Wager. 
Epwarb D. McCarray, 
Proctor for Libellants. 
March 29th, 1889. 
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Supreme Court of the alnited States. 


The Steam Canalboat "*SYDNEY” her engines, Xe., 
nnel the Canalboat “WILLIAM WORDEN ” her 
tackle, .. CTLARLES Ke. WAGER, 


( Vaimanl Appe llanf. 


THE PROVIDENCE WASHINGTON INSURANCE 


COMPANY and THRE SECURITY 
INSURANCE COMPANY 


Liihe llants App Lhee 2. 


BRILE EH’ 


ON BEHALF OF LIBELLANTS AND APPELLEES. 


EDWARD D. MceCARTILY 


Proctor for Lahedla ls vwnd L pp OX 


hee Supreme Court J. 


i 


Supreme Court of the United States, 


— 


The Steam Canalboat **‘ SypNEyY,”’ 
her engines, &e., and the Canal- 
boat ** WILLIAM WorRDEN,”’’ her 
tackle, &c., CHARLES E. WAGER, 

Claimant—A ppellant, 


THE PROVIDENCE WASHINGTON 
INSURANCE COMPANY and THE 
SEcURITY INSURANCE COMPANY, 

Libellants and Appellees. 


On jurisdiction, the following points are submitted : 


(l.)—The action is iz rem; and the amount, in 
controversy, is limited to the value of the subject of the 
maritime lien. 

The aggregate value of the two vessels, Sydney and 
Worden, condemned to satisfy the lien, was less than 
five thousand dollars. 

Kigin os. Marshall, 106 U. S. R., 578. 

The Jessie Williamson, 108 U. 8S. R., 310. 

Hilton ws. Dickinson, a 
Gray vs. Blanchard, 97 U. S. R., 564. 


(11.)—That judgment was finally entered, (and this is 
true), for an amount greater than the value of these 
vessels, is immaterial, seeing that nothing was bound by 
the decree, except the subject to which the lien inhered. 
Even the claimant of the vessels, who admitted that he was 
thei owner, was not bound by it. bevond the scope of 
material facts. 

gut the only facts, which are material to a judgment, 
in vem, ave those which declare the lien, and the jJuris- 
diction of the Court. It is an immaterial question, who 
is owner: or how great the loss, for which the lien 1s as- 


sertec, 


(Iil.) -Such a decree, or judgment, will have probative 
force in any subsequent action, 77 personam, only over 
the material, and necessary, facts on which the lien re- 
posed ; and it may have probative force against all per- 
sons, Irrespective of the filing of a claim. 


(iY. Vherefore, in any subsequent action, (7 per- 
SOU Mi, Tie claimant, Or owner, Or any person proceeded 
against, will be bound to a limited extent (if at all), by 
this decree; he ean contest a personal lability, and can 
offer evidence to show that the damages were less. 

Kor this, and other reasons, it was held in Elgin rs. 
Marshall (supra), that the sum, or value, in contro- 
versy, Was not Increased by the consideration of its 


effect pon Stibseqnent CUSES, 


ak if ati action. ET LOC, were concelvable. on whose 


decree an execution might issue, 77 personam, to recover 


the difference between the amount of damages sustained, 
and the value of the lien-object, then the amount in con- 
troversy, it is conceded, would be the damages sustained, 
irrespective of the value of the property attached. 

Such is not this case ; another action must be brought 


| 
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in order to recover a residue of damages, and in such 
action the present record would be evidence, merely ; 
and evidence of a limited scope. 


(V1I.)—It was suggested in the case of the Jessie 
Williamson, (108 U.S. R., 805), that (f the libel, in 
rem, were to name the person, OF persons, W ho owned the 
attached vessel ; and were to make a claim, on him, or 
them, for the damages sustained, the sum so claimed 
might be considered as the amount in controversy. 

If it were urged that this respectable d/cfum was not in 
harmony with the previous decision in Elgin es. Mar- 
shall, because, in the case supposed, the decree, in 
rem, would still have probative force only, would con- 
clude no one, not even the alleged owner, from show- 
ing, ina subsequent action ‘nun personam, that he was 
not owner, or that the damages were not more than nom- 
inal: we do not here need the aid of these considera- 
tions ; because our libel made no such allegation, neither 
did it claim fixed damages. It did no more than assert 
a lien against the offending vessels, and the only ma- 
terial facts, which it presented, were those out of which 
the hen arose. 


(V1l.)—But the appellant will insist, that since the 
answer alleges ownership in the nominal claimant of 
record, he is effectually bound by the decree, in its full 
extent. Wereply: 


First.—All that was said, in the case of the Jessie 
Williamson, was, *‘ That the lability of the claimants 
** for the totality of loss could only be conceded in a 
‘‘ case where the claimants were alleged (by the Libel) 
‘‘and shown to have been the owners of the vessel sued 
‘‘at the time of the collision’’ (P. 310). 

It does not hold, authoritatively, that such liability 
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would exist, even in the circumstances supposed. (If 


it had done so, it would have dissented from the case of 


Klgin os. Marshall. ) 

But our libel (as before submitted), contains no such 
allegation; and the evidence nowhere shows that the 
claimant was owner at the time the loss arose. The 
claimant did not testify. 


Second.—The admission, in the answer, of the claim- 
ants ownership, does not make an issue, nor change the 
nature of the proceeding, as one exclusively in rem, 
nor lay the foundation for testimony. 

The claimant's admission was immaterial and super- 
fluous ; it neither injured, nor benefited, either party. 


Third.—Beeause this admission was superfluous, it 
would not have estopped the claimant, had he been sub- 
sequently sued. A by eadein COLUSA, from showing that it 
was untrue 

Neither words, nor acts, however false, will estop 
their author from showing the truth, if they have not 
been done, or spoken, to the prejudice of his ad- 
Vversary 

| Dazell es. Odell, 3 Hill, 321. 


Fourth \n action, 77 rem, derives its character from 
the libel, solely. What the answer alleges, except as 
responsive to the libel, is nothing. The same allegation 
might, and often does, appear in the claim, and thus 
become a part of the record. It might be admitted by 
the claimant, in his testimony. Nevertheless, the libel- 
lant gets nothing from an action, ix rem, excepting the 
condemnation of the thing proceeded against. He can 
get no more, although the claimant is ever so willing. 


VIll.—The right of appeal is a reciprocal right, be 
tween adverse parties. 
Hilton vs. Dickinson (108 U. S. R., 174). 


oo 
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A statute will not be so construed, in the absence of a 
clear expression, confra, as to give one party a favor, 
which would be denied to his opponent. 

Now it is clear, and it would have been so prior to the 
case of Elgin es. Marshall, that we could not have ap- 
pealed to this Court, had our libel been dismissed by 
the Cireuit Court. 


first.—Although our action is ea delicto, and was 
brought to recover damages; still, damages are not 
directly claimed, nor is a claim made against any 
person. 


Second.—Tihe libel only asserted a maritime len 
aouinst two vessels, and asked for their condemnation ; 
and condemnation was a complete satisfaction of this 
demand. 

In cause of dismissal of this libel, how could we have 
shown that more than five thousand dollars had been in 
controversy ¢ 

Not by Our libel, because this does not claim damages 
againt any one; neither could it have been the founda- 
tion of a judgment, in personam. 

The only criterion, of the amount in controversy, 
would have been the ascertained value of the two at- 
tached vessels ; and this was only thirty-one hundred 
dollars. 

We could not,successfully, have contended thata right, 
ey, personam, arose from the facts set forth in our libel ° 
and that the assertion of this right was cut off by the 
judgment of dismissal. 

soth positions would have been wrong. A right, in 
personam, was not asserted by our libel, (vide the 
Jessie Williamson); and could not have been, (vide 
Elgin os. Marshall) ; and no decree, ‘nz rem, can be an 
estoppel against a subsequent action, 7m personam, in 
its entirety. 
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The utmost to be said is, that the record in the real ac- 
tion might have probative force, to some extent, in the 
personal action. 

jut it is not apparent that this would be true; and 
the coneession has heretofore been made for argument s 
sake only. We migtit urge, if it Were hecessary, and 
with some show of reason, that a decree, (7 rem, is con 
elusive on no one, for any purpose, in a subsequent per- 
sonal action. 

So we repeat, that an appeal, on our part, would have 
been dismissed, and that the appeal of the claimant is, 
CY pare ate) ia, and ought to be dismissed. 

This motion to dismiss was made on the third Monday 
of November, 1887; by order of the Court, of December 
8th, its consideration was postponed till final argument 


Cathie Of 


On the merits, there is room to say little. The facts, 
established by the Cireuit Court, indisputably sustain 
the conclusions of law: ana it will not be an onerous task, 
to show that the testimony, with lke assurance, sup- 
ports the conclusions of fact. 

A brief, but sufficiently comprehensive summary of 
leading points, will be permitted. 

Certain persons, Henry Morse & Co., were carriers of 
a cargo of wheat from Buffalo to New York. This cargo 
was owned by Armour, Plankinton & Company. The 
avent of these owners was William Meadows, who re- 
sided in Buffalo. 

On the trip to New York, the carrier's boat was man- 
aged so carelessly, that she was allowed to go aground, 
and become wrecked. The cargo, thereby, was totally 


lost. 
Afterwards, these owners gave us a deed of cession 
of all their rights against the negligent carriers, as well 


a 
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as an assignment of their ownership in the salvage. 
(We had, already, as assignees, paid these owners the 
full amount in which the cargo had been covered. We 
had, also, paid Morse & Co. by the same cheque, the sum 
of $520, the value of their interest, as carriers, and 
advancers. 

These facts being incontestably true, why was not the 
assurers subrogated to the owner's rights, one of which 
was the right to sue the carriers, personally, for damages, 
or to proceed, 772 rem, against the offending vessels ? 

(l.) The following propositions were much contro- 
verted on the trials: 


First.—Whether the owners of the cargo lad been 
insured, 


Second.—W hether the carriers, Morse & Co., had been 
insured, fo fhe full pale of the Cargo. 


Third.—WNW hether the boat-owner, who was an em- 
ployee of Morse & Company, had been insured to the 


full value of the cargo. 


be Callse, if the affirmative of the first proposition is 
true, then the right of subrogation existed, and the as- 
surers could have proceeded 7x rem ; or, they could have 
held Morse & Co., or their employee, the boat-owner, per- 
sonally. 

If the affirmative of the second proposition is true, 
then the assurers could have asserted a lien in the of- 
fending vessels ; or, they could have held the boat-owner 
personally. 

If the affirmative of the third proposition is true, then 
the boat-owner, as well as his property, would have been 
free of liability. 

Because, although guilty of negligence and liable to 
the cargo owners ; still, the assurers would have lost the 
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right of subrogation, by the act of having insured the 
Wrong doer. 

On the last named presumption, it is not clear that the 
principal carriers, Morse & Co., would have escaped lia- 
bility to us: because they would have been responsible 
for their servant's acts, and it Is not apparent that his 
exemption from liability, because he had been insured, 
would have exempted them, seeing that they could not 


assert any benefit from //s ‘nsuranee-contract. 


(t1.)—The Cirenit Court found, as a matter of facet, 
that the owners of the cargo had been insured to the 
full extent of their interest, as owners, for the sum of 
S9,211,4°,, which was subsequently paid to them, as the 
persons assured ; and that they then abandoned to the 
ASSULers. ols. 290, 291, 292, 298). 

That Court also found that the assurers, at the same 
time, paid to Morse & Co.. the carriers, the sum of S20 
in full, for their interest in the cargo. (Fol. 298). 

These conclusions of fact are well supported by the 


evidence 


Indeed, it is no challenge of truth to say, that no evi- 
dence exists to the contrary. The facts, on which these 
conclusions rest, were not disputed. Thus - 


(1.)—Whhen Meadows, the cargo owners’ agent, ap- 
plied to the carriers, Morse & Co., for transportation of 
the cargo, one condition which ie made, and which they 


accepted, was, that Morse & Co., in consideration of 


S305, would Carry the cargo to New York. and gel if in- 
sured, 
The payment of this sum, which covered freight, and 
premium for insurance, was made alien on the cargo. 
Vide, the testimony of Meadows, (Fols. 34-44, inelu- 


— 


sive); and the testimony of Henry Morse, (Fols. 58-66, 


(Il.)—It is to be remarked, that the certificate of in- 
surance which had been issued pursuant to an open 
policy, held by the carriers, Morse & Co., was payable 
In $9,875.00. (Fol. 26). 

Of this sum, $9,211.,7,5, was paid to the cargo owners, 


who receipted for it, and gave the aforesaid deed of ces- 


° % . 
sion. (Fols. 26. 28). 
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The residue, $520, was paid to Morse & Co., to satisfy 


their loss as carriers, and advancers. In consideration of 
this payment, Morse & Co. also gave a receipt, and a 
formal abandonment. (Fol. 27). 

These facts, in connection with the testimony of 
Messrs. Meadows & Morse, already cited, clearly show 
that the contract of insuranee covered two distinct 
Interests : 


irst.—The owners, to the full value of the cargo. 


Second. The carriers, to the extent of their direct 
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(111.)—Hence it results, that the assurers were sub- 
rogated to the cargo-owners’ right, and could maintain 
it against the offending vessels. They were also sub- 
rogated to Morse & Company’s right against them, 
whatever that may have been. 

And they could have brought a personal action, joint 
or several, for damages against Morse & Company, the 
principal carriers, and against their employer, the boat- 


owner, 


The boat-owner, and claimant, herein, had no interest 
in the contract of insurance at all. 
In the District Court, it was assumed that the boat 
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oOWlhe! paved, or agreed LO pay, the premium for the 
accepted risk, But This assuimplion is absolutely 
groundle SS, 

So far as appeurs, the claimant was ignorant that the 
cargo had been insured, 

The Cireuit Court found that the cargo-owners paid, 


or agreed to pay, the insurance premium, and subjected 
their property toa lien therefor. (ols. 391-2). 
This finding is confirmed byall the testimony. ( Vid 


the eitations. Supra 
We admit, that if the boat-owner had paid, or agreed 
to pay, this premium, this fact would strenuously urge, 


that he had been insured, or was somehow covered. 
ut. (4) if. how CONDL OLE who is if lotal strange 7 lo ‘/ 
cont) acd. claim an ad ve rs¢ he Jie fil in if ? 


If the claimant neither made the contract, nor was 
burdened by any of its obligations, what benefit can he 
claim therel 

Why should he be allowed to cut off the assurers’ 
right to subrogation ¢ 


Of course, there was one way in which the boat-owner 
could have cut off the right of subrogation ; to wit, by 
independent contract, with the cargo-owner, that he 
should have the benefit of the latter’s insurance. 

Rantoul’s Case, 21 Blateh., 439. 
Phoenix Company's Case, 10 Biss., 19. 
Caleb’s Case, 20 N. Y., 73. 

The Hadji, 20 Fed. Rep.., S76. 


Such an agreement will shut off ‘the assurer’s right, 
even though made without his knowledge. But it is an 


: Lae 2 : 
L] 
agreement which must be made a part of the bill of 
lading ; or, it must havea good consideration. 


No such agreeme nl was made by this claimant. 


The following authorities declare the nature, and the 
scope, of the right of subrogation. 
Mobile R. R. Co. vs Jurey, 111th U. 8.R., 
594: 
Hall vs. R. R. Co.'s 18th Wall., 367: 
Etna Ins. Co. rs. Taylor, 16th Wend., 3; 
Hort rs. Western R. R. Corp. 13th Mete., 
105: 67 sarb., 519: 
PAoen?tx 201s. Co ve Lire Tran’ faortha leon (Co, 
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It was attempted to show that local custom, to wit, of 
the port of suffalo, gave, or tended to vive, the boat- 
owner the benefit of the carrier's insurance. 

In reply we submit : 


(l.)\—Custom, even though it were universal can not 
make personal contracts, or destroy them, when made. 
[It may be heard to explain, but not to change, a con- 


tract. 

A It can not bestow a consideration, when none exists ; 
it can not take away rights conferred by law, such, for 
example, as that of subrogation. 

The Reeside, 2 Sumn., 569. 
Bernard vs. Kellogg, 10 Wall., 390 ; 2 Com- 
stock, 240. 
rd (I1.)—Loecal usage, if it exists, must be shown to 


be within the knowledge of the person, whose con- 


iz 


tract is to be affected by it. Now, Mr. Meadows 
says that he knew of no such custom, as that of giving 
the carrier the benefit of the shipper’s contract of in- 


surance, 


(11L.)—The testimony leaves it vague, and indetermi- 
nate, whether such a custom existed, or what it was. No 
one, reading the testimony, could tell in what way the cus- 
tom of the port of Buffalo gives protection to the ecar- 
rier, in such circumstances. The carrier himself (Morse), 
when asked how he was to be benefited by the contract, 
beyond his interest of $520, was unable to tell. 

Certainly, custom cannot insure a carrier ; nothing but 
contract can do that. Such a contention need not be 
seriously considered. And no proof is here, that any 
custom existed, whereby a cargo-owner became a trustee 
of the carrier, and lost all rights, to which his insurer 
might lawfully claim to be subrogated. 


* 


(1V.)—But, a conclusive argument on this head is, 
that every witness called by the carrier, as well as the 
‘arrier himself, testified that no usage existed that 
would exempt the carrier from the consequences of his 
own negligence. 

(It is, however, untrue, that custom, could ever take 
away the right of subrogation ; or could make one per- om 
son the ceslui que trust, of another person; or could 
give one the benefit of another's contract. There was 
no proof in behalf of claimant in the District Court, ex- 
cept that by some shadowy custom in Buffalo, or by 
some general **‘ understanding,’ the carrier was to have 
the benefit of the owner’s insurance. ) 


Look at it in any aspect whatever, if the carrier was 
guilty of negligence, he can take nothing by the con- 


tract of insurance. Neither does this conclusion seem 
to be a harsh one, in respect to the carrier. 
Vide, the opinion of the Cireuit Court (fol. 315). 


The following is the finding of the facts of hegli- 
gence by the Circuit Court, by reason of which the mari- 
time lien arose : 


‘ gs 


‘ There is no evidence of any negligence on the part 
of the Werden or the Sydney, except that the steam 
boiler of the Synney was in an unsafe and unfit con- 
dition for the purposes of the voyage. The flues were 
weak, one of them burst, the steam escaped, all motive 
power was lost, and in consequence thereof the Werden 
was carried by the wind and tide upon the rocks. The 
boiler had not been thoroughly tested or examined since 
the preceding July. 

Two or three days before the accident the boiler leaked 
steam upon the voyage commencing at Schenectady and 
continuing until the boat reached Troy. 

At Troy the master of the Sydney caused repairs cost- 
ting $3.50 to be made to the boiler, but no thorough ex- 
amination or special test of the boiler was made LO AS- 
certain what its condition really was. ‘The condition of 
the boiler was such that the defects existing would have 
been discovered if a thorough examination and test had 
been made. Shortly after the accident necessary repairs 
upon the boiler and engine were made which cost over 
S2O0."” 

This finding is supported by all the testimony in the 
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We submit. in conclusion, that the appeal should be ‘i 
dismissed. or that the decree appealed from should be he 


affirmed. | res 
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SUPREME COURT OF THE UNITED STATES. 
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TOWN, PLAINTIFF IN ERROR, 


Rk. E. ROBBINS, H. A. ROBBINS, F. R. APPLETON, D. F. AP- 
\ PLETON, AND E. C. FITCH, COPARTNERS AS ROBBINS, 
Y L\PPLETON & CO. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF MASSACHUSETTS 
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SUPREME COURT OF THE UNITED STATES. 


hs OcTOBER TERM, 1890. 


me ROLAND WORTHINGTON, COLLECTOR OF CUSTOMS FOR 
ie THE REVENUE DISTRICT OF BOSTON AND CHARLES- 
we TOWN, PLAINTIFF IN ERROR, 

3 Vs. 


Le R. E. ROBBINS, H. A. ROBBINS, F. R. APPLETON, D. F. AP- 
Be PLET N, AND E. C. FITCH, COPARTNERS AS ROBBINS, 
APPLETON & CO. 
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IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF MASSACHUSETTS. 
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ROLAND WORTHINGTON, COLLECTOR, VS. R. E. ROBBINS ET AL. ] 


1 UnitTep STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of the 
circuit court of the United States for the district of Massachusetts, 
greeting : 


Because in the record and proceedings, as also in the rendition of the 
judgment of a plea which is in the said circuit court before you, between 
R. E. Robbins, of Boston, in the district of Massachusetts, H. A. Robbins 
and I’. R. Appleton, both of New York City, D. F. Appleton, of Ipswich, 
and EK. C. Fitch, of Waltham, both in said district, copartners under the 
style of Robbins, Appleton & Co. , having a usual place of business at said 
Boston, plaintiff, and Roland W orthington, collector of the customs for the 
revenue district of Boston and Charlestown, defendant, in an action of con- 
tract a manifest error hath happened, to the great damage of the said de- 
fendant, as by his complaint appears. 

We being willing that error, if any hath been, should be duly cor- 
rected, and full and speedy justice done to the parties aforesaid in this be- 
half, do command you, if judgment be therein given, that then under 
your seal, distinctly and openly, you send the record and proceedings 
aforesaid with all things concerning the same to the Supreme Court of 
the United States, together with this writ, so that you have the same 
at Washington on the second Monday of October next, in the said Supreme 
Court, to be then and there held, that the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be done 
herein to correct that error, what of right and according to the laws and 
custom of the United States should be done. 

Witness the honorable Morrison R. Waite, Chief-Justice of the said 
Supreme Court, the twenty-fifth day of October, in the year of our Lord 
one thousand eight hundred and eighty-six. 

: JOHN G. STETSON, 
Clerk of the Circwt Court oj “the United States, 
District of Massachusetts. 


Allowed by 
Le Baron B. Cort, 
U.S. Cirewit Judge. 


2 Crrcurr Court OF THE UNITED STATES, 
District of Massachusetts, ss.: 

And now, here, the judges of the circuit court of the United States, in 
and for the district of Massachusetts, make return of this writ by annex- 
ing hereto and sending herewith, under the seal of the said cireuit court, 
a true and attested copy of the record and proceedings in the suit within 
mentioned, with all things concerning the same, to the Supreme Court of 
the United States, as within commanded, 

In testimony whereof, I John G. Stetson, clerk of said circuit court of 
the United States, in and for the district of Massachusetts, have hereto set 
my hand and the seal of said court this tenth day of September, A. D. 
1887. 

[SEAL. Joun G. Sretson, 

Clerk. 
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2 ROLAND WORTHINGTON, COLLECTOR, VS. R. E. ROBBINS ET AL. 


3 UNITED STATES OF AMERICA, 
Massachusetts District, 8s. : 


At a circuit court of the United States for the first cireuit begun and 
holden at Boston within and for the district of Massachusetts, on Friday, 
the fifteenth day of October, in the year of our Lord one thousand eight 
hundred and eighty-six, before the honorable Le Baron B. Colt, cireuit 
judge. No. 2347. R. E. Robbins, of Boston, in said district, H. . 
Robbins and F. R. Appleton, both of New York City, D. F. Appleton, 
of Ipswich, and E. C. Fitch, both in said district, copartners under 
the style of Robbins, Appleton & Company, having a usual place of 
business at said Boston, plaintiffs, v. Roland Worthington, collector of 
the customs for the revenue district of Boston and Charlestown, defend- 
ant, in an action of contract. 


Plaintiffs’ declaration. (Filed Oct. 27, 1884.) 
Ist count. And the plaintiffs say the defendant owes them one hundred 
twenty-three dollars, according to the account hereto annexed. 
4 (Account annexed. ) 
BOSTON, lug. 25, ’84. 
R. Worthington, collector, to Messrs. Robbins, Appleton § Co., Dr. 


(1) Mch. 21, ’84. To excess of duty paid on 500 lbs. white enamel, entered per 


Se ee, Ss ts, “Sbccidins whe chucked ecied sewed $47.45 
2) May 12, ’384. To excess of duty paid on 500 lbs. white enamel, entered per 
SO EL, ST Wie “Gundocs cccenbeencecoote co ckence 75. 55 


Second count. And also for that on the day of the purchase of this writ, 
the said defendant, being indebted to the plaintiffs in the sum of 123 dol- 
lars, demanded, exacted, and received of the plaintiffs by the defendant, 
then and now collector of the customs for the revenue district of Boston 
and Charlestown, under color of a law of the United States for the col- 
lection of duties on imports, and by the plaintiffs paid under protest, and 
before that time had and received by the defendant to the plaintiffs’ use, 
in consideration thereof promised to pay the plaintiffs when he should be 
thereto afterwards requested ; yet said defendant has not paid the same or 
any part thereof, though often requested. 

To the dam: ge of the said plaintiffs, as they say, the sum of one thou- 
sand dollars. 

The writ in this cause is dated the twenty-fifth day of August, A. D. 
1884, and was duly entered at the October term of this court, A. D. 1884, 

when and where the parties appeared by their respective attorneys. 
5 On the seventh day of November, A. D. 1884, the following 
answer was filed: 


Answer. (Filed Nov. 7, 1884.) 


And now comes the defendant in the above-entitled action and for answer 
denies each and every allegation in the plaintiffs’ writ and declaration con- 
tained. 

By his attorney, 

GEORGE P. SANGER, 
U.S. Attorney. 
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This cause was thence continued from term to term to the May term, 
A. D. 1886, when the following statement of agreed facts was filed: 


Statement of agreed facts. (Filed June 9, 1886.) 


The plaintiffs imported from a foreign country into the United States, 
to wit, into the port of Boston, in the district of Massachusetts, in the 
months of March and May, 1884, two lots of white hard enamel in the 
steamships Marathon and Samaria from Liverpool, and made entries of 
the same at the custom-house in said Boston for consumption. 

The defendant, as collector of customs at said port, assessed, liquidated, 
and exacted duties upon this enamel at the rate of 25% ad valorem as 
“ watch materials not specially enumerated or provided for.” Plaintiffs 
duly protested to the defendant against the exaction of such rate of duty, 
and claimed that the lawful duty due upon this enamel was 20% ad va- 
lorem as an article “ manufactured in whole or in part not herein enumer- 
ated or provided for.” A copy of the protest is annexed and made a part 

hereot, 
6 Plaintiffs duly appealed to the Secretary of the Treasury, who 
sustained the defendant in his action. In due time and form plaint- 
iffs instituted this action for the recovery of duties paid in excess of 20% 
ad valorem. 

[t is agreed that the merchandise is and was in 1883 known and de- 
scribed in trade as “white hard enamel ;” that it is used for various pur- 
poses, including the making of faces or surfaces of watch-dials, scale col- 
umns of thermometers, faces or surfaces of steam-gauge dials, and for other 
purposes when a smooth or enameled surface is Cesired. 

[t is further agreed that the form or condition of this merchandise as 
imported affords no evidence or indication of the use to which it is to be 
applied. It is further agreed that this merchandise in the form or condi- 
tion as imported can not be used for any of the purposes above described, 
nor for any purposes whatever of practical use to which it is adapted or 
ever applied; that before it can be applied to any practical use its present 
form and condition must be changed by grinding or pulverizing and new 
processes of manufacture applied. 

[t is further agreed, if it would be competent to prove the same, that 
the plaintiffs are and have been for several years prior to said importations, 
manufacturers of watches; that the enamel in controversy was imported by 
them for use in making watch-dials, and was in fact so used. 

If the court shall be of the opinion that the duty lawfully chargeable 

upon this merchandise was 20% ad valorem, the judgment shall 
7 be for the plaintiffs for the excess exacted, to be ascertained by an 
assessor, with interest and costs. On the contrary, if the court shall 
be of the opinion that the duty exacted was that lawfully due, then judg- 
ment shall be for the defendant tor costs. 
J. P. TUCKER, 
Attorney for Plaintiffs. 
GEORGE M. STEARNS, 
U. S. Attorney for Defendant. 
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(Copy. ) 


Boston, July 3rd, 1884, 
Smr: We respectfully protest against your decision, assessment, liquida- 
tion, and exaction of duties at the rate of twenty-five percent. ad valorem 
upon our importation of three packages of white hard enamel marked 
f~. 


<RAD 1822/4 in the steamship Samaria from Liverpool and entered for 
consumption on the 12th day of May last, claiming that under the existing 
laws of the United States this merchandise is liable only either to a duty of 
ten per cent. or twenty per cent. ad valorem. 

This enamel is not enumerated by name in the tariff, therefore must 
be classed for duty purposes under some general term or description. 

It bears no similitude to any named article in the tariff within the in- 
tent or provisions of section 2499 of the act of March 3, 1883, and can 
not be classed under that section. 

It is a crude article, only useful for any purpose by the destruction of its 

present form and condition, and a complete process of manufacture, 
8 and is provided for by section 2513 of said act of March 35, at a 

duty of ten per cent. ad valorem. Should it, however, be held that 
on account of its present condition it is a partially manufactured article, 
then it is provided for by said section 2513 at a duty of twenty per cent. 
ad valorem. It is not a part of a watch or watch material within the de- 
scription and intent of the provisions of Schedule N of said act of March 3. 

It is adapted to, can be, and is used for various purposes, and is not a 
part of any special article nor a material for any special article. 

We submit, under compulsion, to get our goods, and shall hold you and 
the Government responsible. 

Yours, very respectfully, 
RospBINS, APPLETON & Co. 


To Hon. ROLAND WORTHINGTON. 
Collector, etc., Boston. 


This cause thereupon came on to be heard and was fully heard by the 
court. 

On the twenty-second day of June, A. D. 1886, it was ordered by the 
court that judgment be ordered for the plaintiffs. 

Cn the twenty-ninth day of June, A. D. 1886, the following order 
was entered : 


Order appointing assessor. (June 29, 1886.) 


It is ordered by the court that John M. Fiske, esq,, be and he hereby 
is appointed assessor in the above named action to assess the damages and 
make report thereof to the court as soon as may be, 

By the court: 

ALEX. H. TROWBRIDGE, 
Deputy Clerk. 
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9 This cause was thence continued to this present October term, 
A. D. 1886, when the following report is filed : 


Assessor’s report. (Filed Oct. 16, 1886.) 


In pursuance of the annexed order of the court in the above entitled ac- 
tion, I assess the damages at $52.23, as follows : 

On the importation of plaintiffs per 8. S. “ Marathon ” duties were paid 
March 21, ’84, on two packages of enamel : 


Value £0. Gs Op. (OGRE) 06 TBM .cccos cccccs cccccec cccccs cocscs ceeese cocees $115, 50 
Duties, as per jucdamems, 06 BOE ccc cccccs cocccs cccccccccccccccscccocccsecse «6 
TONED ccac 0606 ede Sb6e bbe F006 6008 0000. cone coce cone coon ousseneeeessss HE 
Interest at 6° on $23.10 from Mch. 21, ’84 to June 22, ’86.... 0.2... 220. cccee 3.12 
26. 22 


On the importation of plaintiffs per S. 5. “ Samaria” duties were paid 
May 13, ’84, on three packages of enamel : 


Varese Zee, Ga. Gr. CGR) OB Te, cocccs cccces coccns cocccs cocceesenes seeese S115, 50 
Duties, a8 per JuGamens, O6 BOK ccoc ccc coce ccs coce cece oc ccceses soeces ose 92. 40 

INNIS... is cin ie i el ee eine ones mike sees aned enekeenmeeiencea 23, 10 
Interest at 6% on $23.10 from May 13, ’84, to Jume 22, 86 2... 2... 2200 coon cece 2.92 


26. 02 
JOHN M, FISKE, Assessor. 
lees $10.00. 


On the twentieth day of October, A. D. 1886, the honorable Thomas 
L.. Nelson, district judge, sitting, it is considered by the court, that the 
said R. E. Robbins, H. A. Robbins, F. R. Appleton and E. C. Fitch, 
plaintiffs, recover of the said Roland Worthington, defendant, the sum of 

fifty-three dollars and fourteen cents damages and their costs of 
10 suit, taxed at thirty-four dollars and seventeen cents. 
A true record, 

Attest. 

Joun G. Srerson, Clerk. 


11 Circuit court of the United States, district of Massachusetts. 
No. 2347.—R. E. Robbins et al. v. Roland Worthington, Collector. 
Assignment of errors. (Filed Oct. 20, 1886.) 


And now comes the defendant after judgment ordered for the plaintiffs 
and assigns the following errors and prays that judgment rendered in said 
‘ase be reversed. 

Because the circuit court ruled upon the facts set out in the agreed state- 
ment of facts that the plaintiffs were entitled to recover and ordered judg- 
ment for the plaintiffs upon said facts ; whereas it should have ruled the 
plaintiffs were not entitled to recover upon said facts and should not have 
ordered judgment for the plaintiffs. 

GEORGE M. STEARNS, 
Attorney for U.S. 
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12 UNITED STATES OF AMERI ‘A, Massachusetts District, S8 ? 


1, John G. Stetson, clerk of the circuit court of the United States 
for the first circuit and district of Massachusetts, certify that the foregoing 
1s a true copy of the record of said circuit court, i) the CAUSC entitled, h. 
E. Robbins et al., plaintiffs, v. Roland Worthington, defendant, lately de- 
termined in said circuit court, and of all proceedings therein and of the 
assignment of errors and prayer for reversal filed therein. In _testi- 
mony whereof, I hereunto set my hand and affix the seal of said circuit 
court at Boston in said district this tenth day of September, in the year of 
our Lord one thousand eight hundred and eighty-seven and of the Inde- 
pendence of the United States the one hundred and twelfth. 

[SEAL. | JoHN G, SvretTson, Clerk. 


13 THE Untrep Sratrs OF AMERICA. 

To R. E. Robbins. of Boston, in the district of Massachusetts: H. A. 
Robbins and F. R. Appleton, both of New York city ; D. F. Appleton, of 
[pwich, and C. C, Fitch, of Waltham, both in said district, co-partners 
under the style of Robbins, Appleton & Co., having a usual place of bus- 
iness at said Boston, greeting : 

You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden in Washington on the second 
Monday of October next, pursuant to a writ of error filed in the clerk’s 
office of the cireuit court of the United States within and for the district 
of Massachusetts, wherein Poland Worthington, collector of the customs 
for the revenue district of Boston and Charlestown, is plaintiff in error, 
and you are defendants in error, to show cause, if any there be, why judg- 
ment rendered against the said plaintiff in error, as in the said writ of 
error mentioned, should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. 

Witness, the honorable Le Baron B. Colt, circuit judge of the United 
States for the first judicial circuit, this twenty-fourth day of September, in 
the year of our Lord one thousand eight hundred and eighty-seven. 

LE Baron B. Cour, 
ly. S. Cireuit Judy . First Judicial Circuit. 


Due, sufficient, and legal service of the foregoing citation is acknowl- 


edged. 
J. P. TUCKER, 
Att'y for Def ndants in Error. 
14 (Indorsement on cover:) No. 230. Roland Worthington, col- 


lector for the revenue district of Boston and Charlestown, plaint- 
iffs in error, vs. R. E. Robbins, H. A. Robbins, F. R. Appleton, D. F. 
Appleton, and E. C. Fitch, co-partners as Robbins, Appleton & Co. 
Massachusetts C. C. U. S. Filed October 14, 1887. 


() 


le ag 


'1AMES H. MCKENNEY, 


LERK. 


Alyy pe im 


In the Supreme Court of the United States. 


OcToBER TERM, 1890. 


RoLAND WORTHINGTON, COLLECTOR | 
of customs for the revenue district ' 
of Boston and Charlestown, plaintiff 


in error. 


28. + No. 230. 

R. E. Roperys, H. A. Ropprys, F. 

R. Appleton, D. F. Appleton, and 
E. C. Fitch, copartners as Robbins, 

Appleton & Co. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF MASSACHUSETTS. 


BRIEF FOR PLAINTIFF IN ERROR. 
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BRIEF FOR PLAINTIFF IN ERROR. 


Hn the Supreme Court of the United States, 


OcToOBER Term. 1890. 


RoLAND WORTHINGTON, COLLECTOR 
of customs for the revenue district 
of Boston and Charlestown, plaintiff 
in error, 


is, 

R. E. Ropprns, H. A. Ropsrins, F. 
R. Appleton, D. F. Appleton, and 
EK. C. Fitch, copartners as Robbins, 
Appleton & Co. | 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF MASSACHUSETTS, 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT, 


This case is brought up from the eireuit court of the 
United States for the district of Massachusetts by writ of 
error. 

The amount of the judgment below is small, but it is 
understood that there are several other cases presenting 
in substance the same question. 
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by paragraph 12? of the tariff law of 1890 (Stat., 973) 
. ae al ee 
the material under consideration is classified with glass 


manufactures and made subject to a duty of 45 per cent. 


1. *) >| 
as * fusible enamel. 


The protest in the case at bar (Ree., p. 4) states as fol- 


lows - 


This enamel is not enumerated by name in the 


tarift. therefore must’ be 
under some general term or description. 


elassed for duty purposes 
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The plaintiffs impoited from a foreign country into 
the United States, to wit, into the port of Boston, in 
the district of Massachusetts, in the months of Mareh 
and May, ISS4, two lots of white hard enamel in the 
steamships Marathon and Semaria trom Liverpool, 
and made entries of the same at the custom-house, in 
said Boston, for consumption. 

The defendant, as collector of customs at said port, 
assessed, liquidated, anc exacted duties Upon this 
enamel at the rate of 25 per cent. ad valorem as 
“watch materials not specially enumerated or pro- 
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faces of steam-ogauge dials, and for other purposes 
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reed that the form or condition ol 


this Thi rehancise “as Imported arTiords no ey ick nce Ol 


, 
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lt m yurtner a 


indication of the use to which it is to be applied. It 
Is furthe) acre ect that this mere handise : i thi form 
or condith h as Import lL, can not he usec ro) any ot 
the purposes above described, nor for any purposes 
whatever of practical use to which it is adapted or 
ever applied; that before it can be applied‘ to any 
practical use its present form and condition must be 
changed by grinding or pulverizing and new processes 
of manutacture applied. 

[t is further agreed, if it would be competent to 
prove the same, that the plaintiffs are, and have been 
for several years prior to said importations, manutac- 
turers of watches ; that the enamel in controversy was 
imported by them for use in making watch dials, and 
was in fact so used, 
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hela Dol i. © Lhe in rated 
. | in whole or in part, and held that 
the s t dutiab is tech materials 
“SSIGNMENTS OF ERROR, 

(| Liv () i erred In ordering iudoement for the plain- 
titts by I w for 35935. ] } lamages and ror costs, Ree., |). ». ) 

(2) The court erred in holding the enamel imported to 
be subject to a duty of 20 per cent, ad valorem ; and erred 
in not holding the same to be subject to duty at the rate of 


20) per cent. ad valorem. 
POINTS, 


It is manifest from the decisions quoted that the im- 
porting watch manufacturers contended for and established 
the construction that the enamel in question should be 
classified as watch materials. 

This conclusion was finally reached by the decision in 
the case of the kilgin Wateh Company V. Spoulding, and 


was accepted and adopted by the Treasury Department. 
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by reasonable in this case. 
fhe torm and eondition mn which the enamel comes 


does not exclude it from the classification claimed by the 
Government; it is in condition to be applied in the only 
manner in which it can ever be used when it is imported. 
Therefore, it must be regarded in the state in which it 
is imported as, to all intents and for all purposes, a manu- 
factured and completed material, 

The thing done to the enamel after its importation 
is in no sense a manufacture, or any process or act of man- 
utacture thereot ; it Is merely an application. 


The material, as such, is as yy rfect when imported as it 


ment 
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Py veau! prior to sala lmMportations, manutacturers of 


> . ‘ . . ’ e 
watches: that theename!l in controversy was imported 


by them for use in making wateh dials, and was in 
fact so us 
Thus if uimitted and acreed., fo) the purposes of 
this suit, CHa at purchase, on 1m)} ortation, when made the 
subject of protest, and in actual consumption, this enamel 
was watch material. 
The inquiry may be addressed to the defendants in all 


seriousness, “ If this was not watch material, what was it? ”’ 


The enamel was bought as, and was imported and in- 


tended for, and was used and employed as, watch material, 
and it is submitted that as to the plaintiff in error and the 
defendants in error it should be held accordingly. 

It is respecttully submitted that the judgment of the 


court below should be reversed and a judgment rendered 


for the collector . | 
A. X. PARKER, 
f 


Assistant Attorney-Gen ral. 
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Supreme Court of the Cnited States, 


OCTOBER TERM, 1890. 
No. 230. 


RoLtanp Worrnineton, CoLLtector, erc., Plaintiff in Error, 


Uv. 


kt. KE. ROBBINS ET AL. 


In error to the Circuit Court of the United States for the 
District of Massachise ffs. 


BRIEF FOR DEFENDANTS IN ERROR. 


The issue in this case is as to the rate of duty lawfully 
chargeable upon “ white hard enamel,” imported by the de- 


fendants in error into the port of Boston from Liverpool in 
1884. 


The facts were agreed, page 3, Record. Two provisions 


of law are involved in the issue. The defendant below, as 


Collector of Customs, exacted duties upon the imports at the 

rate of 25% ad valorem, under the provision in Schedule N, 

of the Act of March 3, 1883, which provides that rate of duty 

| on “watch materials,” while the plaintiffs below contended 
that the lawful classification of their imports was under the 

provision of Sec. 25135 of said act, that clause which pro- 
vides for a duty of 20% ad valorem upon “all articles 
manufactured in whole or in part not herein enumerated or 
provided for.” White bard enamel was not named in the 
law. After hearing, the Court below gave judgment for the 
plaintiff importers, page 4 of Record. ‘This is contended as | 
error by the plaintiff here. | 
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ARGUMENT, 

The agreed facts show the following :— 

That the merchandise was known commercially as “ White 
Hard Enamel.” 

That it is used for making the “ surfaces or faces of watch 
dials, scale columns of thermometers, tuces of steam oudge 

° 
dials, and other purposes, when a smooth or enamelled sur- 
face is desired.” 

That as imported it ailorded no evidence or indication as 
to what its proposed use might be. 

That as imported it was incapable of any practical use. 
New processes of manufacture are aA necessity to adapt or 
apply it to any use. 

The facts con lusively show the impossibility of a deter- 
mination by customs ofhcers from examination, what articles 
of use the imports were to become materials of. Neither 
law or treasury regulations recognize any means or method 
of ascertaining the dutiable classification of imports, except 


by examination of the importitself. It is upon foreign goods 


as imported that duties accrue, not as to what they may have 
been or what they thereafter may become. Upon such a 
standard only can the uniformity of impost duties directed 
by the constitution be secured. 

The descriptive words, “watch materials,” under which 


the detendant collector exacted the duty complained of, 


must, in order for an intelligent and lawful application, be 


construed as contemplating materials or articles of such a ’ 
character, or in such form or condition of manufacture as 

to show when imported their exclusive adaptation to the mak- 

ing of watches. This has been the construction of the Treasury ¢ 
(althgugh in this case it affirmed, upon appeal, the action of 3 
the collector). In Synopsis 5,943, of 1883, it was held that pr 


certain manufactures of brass and steel, if they presented 6 
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the form of a finished part of a watch, they should be 
classed as parts of watches, or watch materials, while, if 
they do, not present such form, they were to be classed as 
manufac tures of ite lal, 

In Synopsis 8,862, of 1888, as to certain brass pins, 
reported by the U. S. appraiser “as pieces of brass wire, 
about 12 inches long, smaller at one end than at the other, 
used in the manufacture of rivets for watch cases, but could 
be and were used for various other purposes,” it was held 
that they were of watch materials under the law. 

So far as the ultimate use of these imports was concerned, 
the facts show them to have been ¢ all intents and pur- 
poses, raw material. Would or could it be with reason con- 
tended, that tl sheet of wold, silver. brass Or steel could he 
legally classed as watch materials? Yet, upon the facts this 
white hard ename! atlorded no mo0Tre ‘vidence that it was to 
hecome a component part In a wateh than the sheets of meta! 
would. As imports one was watch material as much as the 
other. Each and all might or might not be put to such use, 
lependent upon the needs and desire of the user and manu- 
facturer in this country. 

Congress has, in some instances, directed a rate of duty 
dependent Upon the Use of the article imported, but in ho 
ease of which I am aware, has use been the standard except 
the article in its described form, or in itself, bore plain ear 
marks of its specially adapted or proposed use, 

In this case the statute defines no such standard. 

The fact agreed (“supon condition if it be competent to 
prove it”), that these particular imports were used in the 
manufacture of watches, was, when considered wjth the 
other facts, clearly incompetent and immateriai ; presumably 
so considered by the court below, by its direction of judg- 
ment for plaintiffs. Such fact applies not to the article as it 


came into the United States, but to what the manufacturer 
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here did with it. Argument would seem superfluous to 
show the complete chaos in the exaction of impost duties, 
resulting from the adoption of the standard of special use as 
applicable or controlling the classification of crude materials, 
when, as in this case, they have many and varied uses, 
neither of which appears, or 1s in any tanner shown by the 
character OT form. shape 1] condition of the import. 

Presumably the plaintiff in error will call the attention 
of this court to the case of the Klein Watch Company v. 
Spalding in the Cireuit Court in Chicago, 19 Fed. Reporter, 
411. 

Although not so stated, it appears by the report of the 
case that it was tried to the court without a jury. 

Apparently the subject matter was akin to that in the case 
at bar. ‘The issue, however, presented to the court, and the 
facts found by it, as set forth in the opinion, are so widely 
different from both the issue and facts here inv olved, that its 


relevancy to the case at bar is not easily discoverable. 


(‘OMPARISON OF THE Two CASEs. 


Whe Ciinnes | The Case at Bar. 
Issue: whethy Line nport \GREED FAcTs, PAGE 3, RECORD. 
was dutiable as m es ol Issue: Whether the imports 
glass or as watch were dutiable as Watch Materials 
] TLS 7200 7L i ide rated. partially 
nut rure ad articl SP 

Known in trade as ‘** Watch Known in trade as ‘** White 

Enamel.” ; llard Enamel.’’ 
lL'sed only so far as disclosed Agreed that it is used for 


by the evidence for enamelling various purposes, for making 
‘ a 
the faces ¥ dials of watches. surfaces or faces of watch dials. 
The proof fails to show that it scale columns for thermometers, 


is practically applied to any faces of steam gauges ‘and other 


than for enamelling purposes, when a smooth enam- 


\ watch faces. elled surface is desired. 
4 A description is given in the Acreed, that the merchandise 
= opinion, of the manner of use, agg imported, affords no evidence 
but, whether or not there was o, jndication of the use to 
any ear mark upon the import which it is to be applied, and 
| to indicate its proposed US€> that in the form or condition 
: does not app Ans as imported, it cannot be used 
4 1 fo. any |] etical purpose. Its 
form must be destroyed and 
new processes of manufacture 
applied 
: As between ‘** manufacturers As between watch materials 
/ of class” and ‘**watch materi- and non-enumerated., partially 
- als.”” the Court decided i, manufactul ed articles, the 
dutiable as watch material Court held the latter to be 
the correct classification. 
| ee a 
That the ‘| reasury accepted the decision it} the ( hicago 
| case without appeal to this court, together with the pre- 
” 
sumption that it assumed, when affirming the action of the 
defendant collector in this case, that the s ibject matter of 
the Iwo cnses Wis the Siitne., does not, t Is respectfully 
succe sted, atlect lh nh \ manne! the recol mn this Cisse, lt 
18 bhiis record. and of alone ' which presents the cause for the 
determination of this honorable Court. The judgment and 
conclusion ot another tribunal Upolu a Case, shown SU utterly 
unlike in the issue and facts involved, affords no guide, and 
; certainly no precedent for the determination of the case at 
bar. 
That there Is no error, and that the judgment of the Cir- 
as 


. ‘ . , . ~ . ° 
cuit Court should be affirmed, is respectfully submitted. 


J P TUCKER, 
Attorney jor Def ndants in Error. 


| JAMES KENN 
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OCTOBER TERM, 1890. 


No. 230. 


ROLAND WORTHINGTON, COLLECTOR, ETC 


**5 


R. E. ROBBINS ET AL. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF MASSACHUSETTS. 


Supple sii? nial f3) Y a for thie a ré nidants mn Krror. 


Counsel for plaintifi in erro in his brief “* Points” 
pages 10 and 11, says, “It is manifest, from the decisions 
quoted, that the Importing watch manufacturers contended 
for and established the construction that the enamel in 
question shall be classified as watch material.” Again, “ now 
the same interest contends in this case the enamel is not to 
0 classified as wateh material.” 

On page 3 of his brief he quotes a decision of the Treas- 
ury, bearing date Sept. 7, 1885 (four months and more before 
the decision of the Court in the Chicago case), upon an appeal 
of the defendants in error in this case. In this Treasury 
decision it appears that the appellants claim in their protest 
the enamel to be dutiable at the rate of ten per cent or 
twenty per ¢ ent ad valorem. There is no co tention for watch 
material. Most certainly the remarks of the learned 


counsel quoted cannot justly be applied to the defendants 


in error in this case. 


5. -. TUCO. 


a , : ’ 
Atty. for Defendants in Error. 


